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2>i0trttt  of  WiiXQinia  to  Mi^itt 

j3e   it  remembered,  that  on  the  twenty   fourth 
day  of  May,  in  the  twenty  fixth  year  of  the  Inde* 
pendence  of  the  United  States  of  America* 
DANIEL  CALL,  of  thefaid  Diilria,  hathdepo- 
fited  in  this  office,  the  title  of  jbl  book,    the  right 
whereof  he  claims  as  author,  xhthe  words  follow- 
ing to  wit:    HtyortjJ  of  Caft«  GtsucH  anti  36^ 
Uilffe^  in  t^t  Court  oi  Appeals,    of  Virginia,  !ip 
DANIEL  CALL,  In  conformity  to  the  aa  of  the 
Congrcfs  of  the  United    States,    entitled.    An 
ici,  for  encouragement  of  learnings  hi/  seqiiring  the 
iopiesof^^jfs^  CDartji  «w^  T3do65,  to  the  authors 
vid  proprietors  of  such  copies  during  the  time  therein 
mentioned. 

Clerk  of  the  Diflrid  of  Virginia. 
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To  the  Honorable  €t«nttiib  jPenbltton  Esquirer 
President  of  the  Court  of  Appeals. 

,  The  gratitude  of  a  young  Aufnor  for 

Friend  and  Benefactor,  Z£^  had  directed  his  ec^ 
studies,  naturally  led  me,  to  address  the  former  z| 
lume  of  this  work,  i^  the  Gentleman,  whose  iwme% 
prejixed  thereto.     T^  share  you  have  had  in  the  d| 
cisioHs  contained  in  both,  imlcpendatit  of  the  hit 
marks  of  confidence  and  approbation,  which  you  ha\ 
received  from  your  Country,  during  the  course  of\ 
well  spent  Life,  obviously  points  you  out,  a^  the  pei 
son,  to  ii)honr,  above  all  others,  I  ought  to  inscri^ 
the  present  publication.     In  which  fidelity  has  bee^ 
my  chief  object;  and^  through  tite  politeness  of  //(-^^ 
Judges,  I  hope,  I  have  been  able  to  attain  it.     Tha^^^ 
you  may   long  continue  to  occupy  tlie  great  Station  i^, 
which  you  hath  hitherto  filled,  tDith  such  distinguish*   ^' 
ed  reputation  to  yourself,  and  benefit  to  the  Common- 
wealthy  is  the  sincere  wish  of  Sir,  { 

Your  most  obH  Servt. 

iuJczjTuel    Gail. 

k  i  C  H  M  O  N  D,  1 

August  xZth^  i8o:^.  J 
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CASES 
ARGUED    AND  DETERMINED 

I  N    T  H  E 

COURT  of  APf'EALS 

I  N 
QCTOBER   TERM    of    the    YEAR    1793. 


FOX  4^  al.    againjl  COSBY^ 

COSBY  and  Gregory  as  furviving  partners  of  if  dcfcndapf 
James  Mills  &  Co.  brought  fuit  in  the  Dif-  ohtai^s  leave 
tri(5l  Court,  againft  John  Fox  the  heir  at  law  of  ^^  ^™*^"^  h»s 
John  Fox  deceafed,  and  Ann  Fox/VValliam  Fox,  r/,Tfc\rnl^ke 
Thomas  Booth  ¥oz  and  Henry  Fox  his  devifees,  the  amcid- 
upon  a  bond  given  by  the  faid  John  Fox  deceafed,  mentor  not  a$ 
wherein  he  bound  himfelf  and  his  Jieirs  for  pay-  ^*^  pleaics; 
ment  of  the  fum  of  ^444  =  4  =  9i;  The  writ  \l^^l  "^'^ 
was  executed  on  John  Fox,  Ann  l^ox,  William  former  plea  i» 
fox,  and  I  homas  B.  Fox,  and,  upon  their  fail-  notvvithtirawa 
ing  to  appear,  the  conditional  order  wj^s  confirm-  but  the  iffac  on 
ed  againft  them,  in  the  cjerk's  officer  At  the  next  ^^  'l^ouia  be 
court  the  following  entry  wais  made  "  on  the  mo-  ^'^Jl^*^^  What 
"lion  of  the  defendants  by  their  attorney,  who  pjoceedipg 
"  pleaded /5/7y;n^«^  made  by  their  ancestor  and  tes-  fiiould  beiued 
"  tutor;  to  which  the  plaintiff  replied  generally,  *"  ^^^^^  ^^ 
«  It  is  ordered  that  the  judgment  obtained  in  the  J.^'^F^^"  '"- 
"  omce  againir  them  be  let  alide.  i\t  the  next  ^q  appear  and 
court,  John  Fox,  on  the  plaintiffs  motion,  was  ple>  d? 
appointed  guardian  to  the  defendant  Henry  F<5X  ;  It  i«  error 
and,  as  to  him,  the  plea  of  payment  was  with-  *^  ^^^^  i-^'^^fT 
drawn,  and  the  caufe  fent  back  to  the  rules  for  ^^'^nfant  de- 
further  proceedings  to  be  had  therein,  with  leave  fendant  by  dc- 
to  the  other  defendants  to  plead  a  nev)  plea  setting  faulty, when  he 
forth  or  denying  assets.  A  rule  to  plead,  was  ai-  ^*  ^^^  ^^^^ 
terwards  given,  in  the  clerk's  office,  to  the  defen-  ^^^^  by'^W* 
dants;.  who  failing  to  comply  therewith,  the  guardian, not! 
plaintiff  at  a  fubfequent  rule  day,  took  judgment  withftanding  * 
A.  by 
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FoT^         by  nil  dicit,-  which  not  being  fet  afide,  at  the  fuc- 
rTb  ce^ding  t€{rin>  Itood  confii;nied- 


V 

one  has    oc^n 


The  defendants  afterwards  petitioned  this  court 

r!L?»f*  j'^'^k!!  fora  writ  of  fuperfedeas;  and  for  caufc   affigned, 

th    court,  to       that  the  judgment   was  entered  ftnally  againlt 

dcreni  him  in  "  all  the  defendants,  although   the  plea   of  pay- 

the  i'ujt.  '*  raent  had-  only  been  withdrawn,  as  to   one   qi 

^*  them;  whereas  no  judgment  coulJ  legally  have 

•"  been  entered  until  the  plea  of  payment  had  been 

^'  tried,  and  a  verdi6l  found  thereon.'* 

WicKjiAM  for  the  plaintiff.  Made  two  points, 
I.  That  an  order  was  taken  at  the  rules  againft 
an  infant  defendant;  which  he  fubmitted  could 
not  be  done.  2.  That  the  judgment  at  the  rul^^^ 
was  ag.iin'ft  all  the  defendants;  which  he  infifted 
was  wrong,  a^  three  of  the  defendants  had  plead 
payment,  and  the  plea  not  being  withdrawn, 
ought  to  have  been  tried,  as  to  thofe  defendants. 
For  the  leave  to  plead  a  new  pica,  if  not  exercifed^ 
was  no  waiver  of  the  firft  pka* 

Call  contra.     It  is  the  conftant  courfe  in  aM 
the  courts  to  take  orders  at  the  rules   againft  in- 
fant defendants  a*>  well  as  a'gainft  adults;    and  no 
diflinclion  in  point  of  praftice  is  ever  made  bc^ 
t\veen  them.      The   leave  taken,  by  the  other  de-^ 
fendints,  to  plead  a  new  ptear  was  a   waiver  of 
tjicir  former  plea.    But  if  this  be  not  To,  the  judg- 
ment is  certainly  right  as  to  the  infant  defendant. 
Becaufe  the  judgment,  at  rules,  is  in  that   cafe 
to  be  confidcred,  as  only  applicable  to  hhn.     For 
t^i    addT'ion  of  the  letter  <?,  to    the  v/ord  defen- 
dan>,  j.s  only  a  mifprifion  of  the  clerk;  (as  thefet^ 
ting  afkle  the  office  judgment,  could  not   apply  to 
the  infant  defendant,    for  none  had  been  given 
ar::^!!)^:  him ;  a.nd  there  lore  tne  entry  could  only 
relate  to  thofe  againft  whom  th^  office  judgment 
hii  been  rendered,)  which  being  apparent  upon 
the  record,  the  court  will  not  regard  it ;  but  will 
confubr  the  cafe  in  the  fame  manner,  as  if  the 
Is'^ter  ^S*  had  not  been  added;  and  then  it  will  be 
a  j.iiJgmemt  againft  the  infant  defendant  only;  and. 

tlie 
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the  caufe  will  remain,  upon  the  ifiTue  docket,  as 
'  :o  the   other  defendants;  antl  as  to  them  may  b^ 
tncd  hftreafter,  if  it 'is  found  ncceflary. 

VVicKHAM  in  reply.  'Ihe  order  at  rules  i« 
certainly  againft  all  the  defendants,  uhich  for  the 
reafons  before  given  was  clearly  wrong.  If  tiie 
oontrary  were  true,  and  tlie  caufe  a>  to  the  de^ 
ft;ndants  who  plead  p<iyment  was  ftiU  t  n  the  i/Tue 
d-icket,  it  rrtf^ht  he  made  to  appear  by  writ  of 
ccrticrarL  But  the  rcverfe  is  unqueilionably  the 
cafe;  and  the  whole  caufe  has  been  decided  on 
\>y  the  order,  at  ruljs,  notwiLhilanding  Chore  Was 
a  good  pica  Tor  'foaie  of  cLo  deferidanis. 

Cur:  aiio:  vuU. 

PENDLETON  Prcfident  delivered  the  rcfo. 
Iti iion  of  the  court  -to  th;;  iclls>v.ing  jLclI. 

There  is  cljarly  error  as  to  t]ic  four  defendants 
wlioarc  adults.  Tiicir  ilea  of  p:i\incnt  h>  not 
waived.  The  leave  to  plead  ailJitional  metier 
prcfcribed  in  the  orJcr,  left  it  optio  al  in  them 
to  make  ufe  of  it  or  not  as  tl.ey  thouMit  proper; 
a;;d  therefore  thty  could  not  be  in  default,  for 
n3t  availing  tlieinfelves  ol'  the  pn\ilege:  Bat 
on  their  failir.g  to  file  a  further  pica,  he  ifTue,  on 
the  fcrmcr,  flioald  have  Wen  trie^l  In  couft. 

The  cafe  of  the  infan*  deTent]r*nt  ha^  fonie  dif- 
fitulty;  but  fnice  h  docs  not  appear,  that  lie  was 
arrellcd,  or  ever  appeared  to  tlie  a(  tion  (fiir  if 
the  pica  for  the  dLFendant<i  ;j;e;ierally,  cciapic- 
hends  hin;,  wiiich  is  uculaful,  that  a}>pcaiance, 
beiiig  by  att'^nie),  was  ct  rtanly  Oi  ror  aiid  reeti- 
fcd  trier  wards.)  a  guartiian  Was  a  ir/olnted  by 
the  court  on  the  motion  of  tue  p!  iir.t  jfs  ;  but  it  is 
ni>t  fliewn  that  he  acted,  or  ev.r  bad  notice  t.f 
the  appointnient.  T  iie  appearance  of  the  infant 
by  him,  at  the  rules,  is  not  llate^,  but  a  generai 
mle  to  plead  giv^en  agaijiil  all;  and  at  the  nevt 
mles,  the  judgment  by  defaak  is  entered.  In- 
fttad  of  which,  the  clerk  IhouM  have  certifieo, 
that  upon  the  rule  to  plead  no  pica  had  been  filed 

for 
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for  the  adults,  nor  any  appearance  entered  for 
the  infant,  by  his  guardian.  Upon  which  the 
court  would  have  proceeded  to  try  the  ifiiie  as 
to  the  former,  and  have  taken  (leps  to  compel 
the*  guardian  to  defend  the  infant,  if  they  had 
power  to  do  fo,  or  have  affigned  another  guardian 
for  the  purpofe.  The  judgment  therefore  is  to 
be  reverfed,  and  the  caufe  remanded  to  the  Dif- 
tri6l  Court  for  further  proceedings  to  be  had 
therein. 

The  judgment  was  as  follows^ 

''  The  court  is  of  ppLnion  that  there   is  error 
"  in  the  faid  judgment  as  to  John,    Ann,    Wil- 
**  liam  and  Thomas  Booth  Fox  defendants  in  the 
««  original  fuit,  in  this,  that  their  plea  of  payment  not 
*'  having  been  waived,  although  they  had  leave  to 
*'  plead  at  the  rules  further  matter  prefcribed  by 
*'  the  court,  the  permiffion   was  optional  in  them, 
*'  and  they  could  not  be  in  default  for  not  availing 
**  themftlves  of  it,  but  on  their  failing  to  file  a  further 
'  **  plea,  the  caufe  fliould  have  beert  tried  in  court  up- 
*^  on  the  former  iflue  joined.     And  that  there  is  al- 
^'  fo  error  in  the  faid  judgment    as  to  Henry  Fos 
*'  the  other  defendant  in  the  faid  fuit,    who  being 
*'  an  infant   is  not  ftated  in  the  record  to   have 
''  appeared  by  his  guardian    to  defend  the  fuit, 
*'  nor  does  it  appear   t*hat  the  guardian  appointed 
**  by  the  Court,  on  the  motion  of  the  defendants 
*^  ever  adled  under,  of  even  had  notice   of  fucli 
*'  appointment,  and  therefore  inftead  of  the  judg- 
*'  ment  by  default  entered  at  the  rules  againft  the 
*' infant,  a  motion  flioxild  have  been  made   to   the 
^'  court  for  proceeding  againft  that  |;uardian,    or 
^'  the  appointment  of  another  for   the   defencci 
*^  Therefore  it  is  confidered  that  the  faid  judg- 
*'  ment  be  reverfed  and  annulled   and  that  the 
**  plaintiffs  recover  againft   the  defendants   their 
**  cotts  by  them  expended  in  the  profecution  of 
**  their  writ  aforefaid  here.     And  it  is  ordered  that 
V  the  caufe  be  remanded  to  the  faid  Diftrifl  Court 
*'for   further  proceedings  to  be  had   therein." 

FLEMINGS, 
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WILLIS. 


LEWIS  WILLIS  a^d  Anne  his  wife  anc!  Tohft       Parol  ett* 
'I'aliaferro  brought  a  bill,  in  the  High  Court  J^^^»  j^^^^^f* 
of  Chancery,  ftating,  that  on  the   l7Lh,    of  April  the  VaSiin^ 
1762,    the  plaintiff  Anne,    daughter   of  Charles  ot  the  parties. 
Carter,    being  about    to  intermarry    With    John  ^^     marriage 
Champejr,   fon  of  Joiin   Champe,  it  was   agreed  a^ t»cJ^>  ^l>cm 
between  the  fathers,  that  the  laid  Charles  Carter  f^cXd^^w.^ 
fliould  pay  the  faid  John  Champe,  jr.  £  1000 ;  and 
that  the  faid  John  Champe,     the  father,    fliould 
give   to  his  feid  fon   John    Champe  jr»  (amongft 
other  things)  in  fee  fimple,  ali  the  lands  ^bicb  be 
hdd  in  the  county  of  King  George  above   Poplar 
S^amp^  and  msbicb  be  bad  purchased  of  Jeremiab 
Bronaugh.     That  notwithllanding  this  agreement 
by  indenture,  of  the  fame  date,    it  was  Itipulated 
anjon^  other  ihingn,    that  in   cafe   the   raarriage 
look  efre6l,  the  faid  John  Champe  and  his  heirs 
fhoulJ  convey  to  his  f*;id  fun  John  Champe  jr.  and 
his  heirs,  ell  that  part  of  r^cf  said  John  Champe* s 
trr.^  cj  land^  'u.-bcreon  he  tJ  en  Ihed^    b'^^g"   ohove 
the  eastern  branch  of  the  old  mill  run  called  Lambs 
creei^  and  the  land  boucrJtt  cf  Dronang-h    thereto 
adjoirJng.      That  there  i^  a  material  variance,  be- 
tween tiie  original  agreement  and  the   faid  inden* 
ture,  in  this,  '*  that  the    faid  John    Champe  held 
"  di{lin<5Y  tracls  of  land  bought   of  Jeremiah  Bro- 
'*  naugh  and  lying  above    Poplar   Swamp,  in  the 
**  county   of  King  George  aforefald,    and  all   of 
**  them  except  oiie  called   the  farry  containing  by 
**  eftimation  acres  of  Iftnd  adjoining  to 

**  the  faid  tra6l  on  which  the  faid  John  Champe 
"  lived  on  the  day  of  the  date  of  the  faid  Inclcn- 
'*ture;  and  by  the  a  fore  faid  defcription  cf  Bro- 
**  naugh'sland  thereon,  the  faid  farm  although  dif* 
**  tant  from  the  manor  trail,  only  a  qu  after  of  a 
^mile  and  feparated  only  by  a  fmall  flip  of  land  of 

«  William 


Digitized 


by  Google 


\  OCTOBERTERM 

Wcttiagt,  "William  Bronaugh,  is  omitted/'  That  John 
'«''•.  Champe  the  fither  died,  leaving  WilRam  Champe 

>?^!^**'^ .  his  eldeft  fon  and  heir  at  law^  without  having  ex- 
ecuted a  deed  agreeable  to  the  original  agreement 
or  even  according  to  the  faid  Indenture,  but  after 
having  devifed  an  eftate  tail  only  hi  all  the  lends 
ai^ve  Poplar  Swamp.  That  tlic  faid  John  Champe 
jr.  alfo  departed  this  life  in  1774,  and  by  his  la  A: 
will  devifed  the  whole  of  his  eftate  real  and  per- 
fbnal  to  tlie  plaintiff  Anne  for  life,  with  a  re- 
ihainder  in  tail  male  in  the  Farm  afotefaid  to  John 
Taliaferro. 

That  the  plaintiffs  applied  to  the  faid  William 
"Ghampe,  after  the  death  of  the  faid  John  Champe, 
for  a  deed ;  which  he  always  refufed,  and  died 
in  1784;  having  by  his  laft  wiH  devifed  the  omit- 
t^  traft  called  the  Farm  as  aforefaid  to  Caroline, 
Jane,  Lucy  and  Mary  Fleming;  to  whom  the 
plaintiffs  have  likewife  applied  to  exe^cute  a  deed 
4tccording  to  the  true  intent  and  meaning  of  tJbe 
said  Charles  Carter  and  John  Champe^  and  the  ^ztl 
ef  the  said  y  obn  Champe  junior ;  but  that  they  alfo 
have  refufed,  alledging  that  the  faid  Indenture 
cancelled  all  contradls  preceding  it:  Whereas 
the  plaintiffs  charge,  "  that  before  the  figning  of. 
*'  the  Indenture  aforefaid,  the  faid  Charles  Car- 
*'  ter  objefted  to  the  expreffion  thereto  adjoSnir.g^ 
"  as  excluding  the  Farm  aforefaid,  and  that  he 
"  afked  the  faid  John  Champe  what  he  meant  by 
"  Bronaugh's  lands,  who  replied,  all  the  land  In 
*'  King  George  tountv  above  Poplar  S^a^p^  and 
**  that  the  fold  Charles  Carter  immediately  and 
**  openly  defired  a  certain  John  Robinfon  who 
**  was  prefent  at  figning,  to  take  notice  of  what 
"then  paffed."  .The  bill  therefore  prays  a  con- 
veyance, according  to  the  original  agreement, 
and  the  will  of  the  faid  John  Champe  jr.  that  is  to 
fay,  for,  not  only  the  trafts  of  Bronaugh  in  the 
faid  Indenture  mentioned,  but  for  the  Farm  traft 
a^fo. 


There 
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There  is  a  fccond  bill,  which  agrees  in  fub- 
ftancc  i%ith  the   firft,  but  ftate^  further,  that  the 
faid  John  Champa  the  father  bought  of  Bronaugh 
three  trails  of  land,  one  of  which  aflually  adjoin- 
ed to  the  tra6t  on  which  the  faid  John   Champe 
lived,  and  the   other   two   were   only   feparated 
therefrom  by  a  fmali  flip  of  land,  not  more  ihan 
four  hundred  yards  wide.     That  the  whole  of  the 
faid  three  trails  only  contained  439  apres,  and 
were  always  confidered  as  appendages  belonging 
to  and  a  part  of  the  manor  plantation  of  the  faid 
John  Champe  the  elder,  and  were  never  fpokcu 
of  as  diftincl  eft^tes  from  the  fame.     That  an  at- 
torney was  dlrefled  to  draw  the  articles,  agreea- 
ble to  the  original  agreement,  which  being  drawn 
and  ready  to  be  executed,  on  the  day  of  the  mar- 
riage, the  faid  Charles  Carter  obje^ed  as  is  men^ 
tioned  in  the  firft  bill  to  the  words  tiereunto  ad- 
joining  ;  and  received  the  anfwer  in  the  faid  firft 
bill  ftated.     Of  which  the  company  were  defired 
to  take  notice.     That  after  the  death  of  the  faid 
John  Champe  the  tider,  the  faid  John  Champe  jr, 
took  poffeflion  of  the  whole  of  the  land  bought  of 
Bronaugh,  which  he  quietly  held  until  his  death} 
comprizing  a  period  of  17  years.     That  the  faid 
William  Champe  never  was  poffeffed  of  the  faid 
lands  bought  of  Bronaugh;  iand  that  his  claim  was 
only  founded  on  the  mistaAe-t  in  the  letter  of  thp 
marriage  articles.     That  therefore  either  the  ex. 

Elanation  of  the  articles  given  in  the  •  bill  (houl»J 
e  admitted,  or  fhould  be  conGdered  as  a  new  and 
additional  marriage  agreement,  which  had  beeu 
in  part  carried  into  execution^  by  the  long  pofil^t 
iion  of  the  laid  John  Champe  jr. 

The  anfwer  admits  the  purchafe  of  the  three 
trads  from  Bronaugh ;  that  one  of  them  (to  wit, 
that  which  is  firft  mentioned  in  Bronaugh's  deed) 
joins  the  traft,  on  which  the  faid  John  Champa 
rcfided,  called  LamVs  creek;  but  that  the  other 
two  trafts  which  adjoin  each  other  are  feparated 
from  the  firft  mentioned  trad  and  from  the  near, 
eft  part  of  the  old  Lamb's  creek  tra6l,  more  thai^ 

three 
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Jlm»i|(l  jthree  quarters  of  ft  mile,  and  full  three  mlle« 
jj^y  from  the  manfion  houfe  where  the  faid  Jolui 
v^*  ^\  Champe  dwelt.  That  he  fettled  a  quarter  and 
negrpes  thereon  foon  after  the  purchafe  and  be- 
fore the  marriage  articles,  That  from  the  time 
of  fettling  the  quarter  it  w;^s  dilUnguidied  fronx 
;^he  manor  plantation  by  the  name  of  the  t'arm^ 
That  the  defendants  do  not  admit  any  mistake  or 
mmhiguity  in  the  marriage  articles;  but  the 
words  thereunto  adjoining  diftinguifli  the  tradt 
'firft  mentioned,  in  Bronaugh's  deed  as  aftrefaid, 
from  the  other  two  called  ibe  Farm,  That  great 
inconveniences  would  refult,  from  receiving  pa- 
rol evidence  to  explain  a  deed  and  extend  its 
operation,  contrary  to  what  the  plain  words 
would  warrant.  That  the  defendants  admit,  that 
John  Champe  jr.  took  pofleffion  of  the  farm  tra6V, 
which  ho  held  for  fometime ;  but  hoAv  long  they 
4o  not  know;  perhaps  until  his  death;  they  pre- 
fume  however  that  this  was  owing  to  Willianj 
Champers  being  ignorant  of  his  rights.  That  the 
defendants  admit  the  devife  by  the  faid  William 
•Champe  to  themfelves.  To  this  anfwer  the  plain- 
tiffs replied  generally. 

The  depofition  of  Chadwell  ftates,  that  he  was 
in  the  employ  of  John  Champe  the  elder ;  that  the 
land  on  which  the  manfion  houfe  ftqod  and  that 
tought  of  Bronaugh  on  the  Soutl^  fide  of  the  run 
were  confidered  as  the  fame  plantation,  overlook- 
^  by  an  overfeef,  who  refided  at  the  manor  plan- 
tation ;  that  the  two  trafts  were  only  fcparated 
by  a  creek  and  run ;  and  that  the  run  touches  the 
farm  plantation;  ih^x.  the  farm  \^  not  more  than 
three  quarters  of  a  mile  from  the  Lamb's  creek 
tra6l.  That  William  Champe  never  claimed  the 
farm  traft  till  a  litJe  before  his  death.  Tl^e  de- 
pofition of  Bruce   is   to  the  fame  effe61. 

Jones  ftates,  that  he  drew  the  articles. 
That  the  inftrudlions  were  furnifhed  by  John 
Champa  and  (to  the  beft  of  the  deponents  recol- 
lection) in  his  own  hand  writing.  That  the  faid 
(ibarles  Carter  caUe4  ^t  his  houfe  for  the  articles 
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tad  when  the  dep^nctit  retid  them  over  iTe  objeft*      Flcmlfigt 
ed  *'  to  the   dtfci  iption   of  Brpnaugh'9  land,  as       ^^^i 
"  adjomipg  10  ijie  Laml^'f  creek  ^.ra|l  j'^  faying  he  '  ^'** 

"  apprehended  the  tra£l  pf  land  palled'  tte  fartn^ 
"  which  was  intended  to  be  fettled  on  Mr.  Champq 
^  by  his  father,  wa^  not  adjoining  thereto,  and 
'^  W'uld  not  be  comprehended  by  ^he  defcription.'* 
To  which  the  deponiiat  replied,  that  the  deed 
was  drav/n  agreeable  to  CoL  Champe-s  memoran- 
Jam,  and  if  any  doubt  exiftcd  refpe6ling  the^irw* 
iraci  of  land  Jt  flioujd  te  mentioned  to,  and  ex- 
pLined  by  Col.  Cjiampe.  Jordan,  ftates  that  all 
titC  lands  on  both  fides  Lamb's  creek  were  confix 
dered  as  one  plantatioi),  worked  by  the  fame 
hands,  and  overlooked  by  the  fame  overfeer. 
The  depofition  of  Robinfon,  ftates,  that  he  was 
called  on  to  witncf>  the  marriage  articles;  that 
Charle?  Carter  ^^  objcfted  to  fonic  words  j  which 
"  he  faid  did  not  fully  mention  the  lands  promift 
"  cd.  That  the  faid  John  Champe  the  elder  an- 
''  fwer^d,  that  there  was  no  occafion  for  an  al- 
"teration;  for  his  meaning  was  to  give  his  fon 
"  his  manor  plantation  and  all  his  lands  above 
^'  Poplar  fwamp,  a  ad  alfo  the  lands  he  bought  p£ 
"Jeremiah  Bronaugh,  mentioned  in  the  marriage 
'' fettlement ;  and  alfo  all  the  negroes  that  flioulc^ 
"  be  oh  the  farm  plantation  at  the  time  of  his 
"  death."  That  John  Champe  jr.  took  poffeflion 
ifter  the  death  of  his  father  and  mother.  1  hat 
he  never  heard  that  William  Champe  ever  claim- 
ed the  difputed  lands ;  and  th&t  the  farm  planta- 
tion is  about  the  half  qf  a  mile  fr^m  JUanib's 
creek* 

Chadwell^s  fepond  depofitfbn  is  fubflantiallv  the 
faaje  as  the  firft,  but  adds  that  the  farm  is  "hot 
more  than  600  yards  from  Lamb's  creek  tra6l. 
That  the  land  fold  by  William  Champe  to  hit 
brother  John,  called  Grants  land,  lies'  near  the 
middle  df  phe  farm  land.  That  the  farm  land 
does  not,  in  any  part,  join  tjie'land  rcferved  by 
Col.  John  Champe  for  his  fon  William;  but  lie^ 
moit  convenient  %^  the  Lamb-9  creejb^  tracl  giveo 
B.  to 
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to  John  Champe.  That  without  the  farm  plantJK 
tioa  and  fljives  John's  part  would  not  be  equal  to 
William's.  1  hat  it  was  never  caUed  the  farm 
till  Chompe  bought  it  of  Bronaugh. 

The  deed  from  Bronaugh  to  Champc  is  for 
tiiree  tra£ls  of  land  in  King  George,  to  wit ;  on© 
qf  153  a,cres  .  bounded  by  Rappahannock  river. 
Lamb's  creek,  and  the  main  road.  One  otjier  of 
IKi  acres  bounded  by  the  lands  of  Col.  William 
Thornton  dec'd  and.  John  Grant  j  and  the  third 
of  135  acres  known  by  the  name  of  the  HilP& 
tra6l  bounded  by  the  lands  of  William  Rowley, 
John  Grant  ^nd  IJaniel  Grant.. 

The  marfirage  artkles  are  for  "  aH  that  part  of 
*^  his  the  faid  John  Champe's  traft  of  land,  where- 
*?  on  he  now  lives,  lyi^ig  above  the  eaflern  branch 
**  of  the  old  mill  run,  cuUed  Lamb's  creek  tradl, 
**  and  the  land  bought  of  Bronaugh  thereunto  ad* 
*'  joining ;  together  with  all  the  negroes  now  oa 
*^  the  faid  land  and  their  future  increafc,  &c.'' 

The  S^&d.  from  WilHam  Cbalmpe  to  his  brother 
J^hn  Champe  15  fo?  9j^  acres,,  bounded  by  the 
lands  of  Daniel  GrantV  orphans,  and  fide  line  of 
the  faid  J^hn  (^hampe ;.  the!>ce  to  three  faplins^ 
joining  the  land^  of  fajd  John  Champe;  thence  to 
a  fmall  oak,  joining  ffill  to  the  faid  Champe*a 
land;  thence,  joining  the  land  of  Daniel  Grant;*^ 
oiphans,  to  iht?  beginnings 

Marshall  for  ib&  Appellants.  Two  qucf^ 
tions  occur  in  this  caufe ;.  i.  Whether  parol  evi- 
di  ce'is  admiflible  at  all?  a.  Whether,  if  admiC 
fible,  the.  evidence  produced  is  fufficient  to  maia- 
tain  the  relief  fought  by  tlxe  bill  ? 

f.  Tl>e cafes  on  the  fu-ft  point  are  numerous.  In 
foine  it  is  laid  down  as  a  clear  principle  that  parol 
evidence  can  in  no  cafe  be  received  to  contradift  % 
dettd;  andthatitcai  only  be  received  to  rebuc 
an  equity.  In  othera  again  it  is  admitted,  that 
where  tligre  has  been  fraud,  or  a  clear  miftake,^ 
or  a  fecret  truft^  there,  parol  evidence  may  alfo  h.e 

receiv^ 
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;    received  to  fliew  it.     But  in  all  it  has  be^A  receiv-      Flcnaing* 
ctl  with  great  cautien;  and  none  of  them  has  gone        x^a!- 
fo  far  as  the  prefent,     CJbetiey^s  cafe  in  5,  Co.  68,  -  ^^\ 

and  AlibarCs  cafe  8,  Co*   155,  are  the  oldeft  cafcs 
lipon  the  fuLje^l,    and  fully  prove  the  rule.      But 
smongft  the  modern  cafes  !•  Wils*  34.  is  exprefs. 
For  there  was  no  atteuipt  in  that   cafe  to  contra- 
(3iJl  the  deed,  and  yet  parol  evidence  was    rejefl- 
eJ.      The  cafe  of  Meres  vs  Anstl  in  3.  Wlls.  275  is 
prccifely  appofite  and  needs  no  comment.    That  of 
Sr<?<a>«  vs  Scl'^yn   Cas:  Temp.  Talb,  240,  is  very 
much  to  niy  purpofi:.     For  although  \.h\x\  was    the 
cafe  of  a  will,  the  circiimftances  were  muchflrong- 
er  than  in  our  cafe;    and  yet  ihe    parol    evidence 
was  not  permitted.     '1  he  general  do6^^rine  is  con- 
firmed in  I.  Bro.   84;     tlxic  upon  a  full    rcvie>v    of 
all   the  cafes   I    conclucle,    Uie  rule  to   l^e   fixed,  . 
that  parol  evidence  ihall  not  be  received  to  centra- 
did  or  vary  the  terms  of  a  deed  ;   unlefs  it   le  in 
f:me  of  the  inftanccs    which  I   hare  1  c fore  men- 
lioned.        For  exauiple,    in  the    ciie   of  a  hrcnt 
mortgage  not   inferted  in  ihcdccd  ;    hut  tha'  cafe 
turns  upon  the  fraud:  Soinih^    cafe  of  a   fvcrtt 
truft,    becaufe  that    affects  ttie-co-jfcien'^e  of  the 
truftee  ;   or  lalUy,  in  cafes  of  oppicllion  iiiipcl-.tion 
or  miflake  j    which  are    circun:llanccs    neciliarily 
to  be  fliewn  by  parol  evidence,  or  tl:c  reli-  fco^Id 
not  be  afforded.     But  no  cufe   can    l.c    piJ>J.'!ctd, 
v/hich  goes  the  length  of  dLCidih;^,    tiiat     p»U|^<,:ty 
not  conveyed  by  the  terms   of  T.he  di.ed,    can    le 
comprehcr.djd  therein  by  the  r^idof^ar'  1  l'/kKtcc, 
iinlew   r  me  of  the   ii:^ieciei:t3,    j-;lt  fuc.iti  ji^d, 
txiftcd  in  the  cauTe. 

2.  But  if  th.e  loflimony  were  r.dnJFiMc,  '^hnt  of- 
fered'is  neverth.rlel's  not  coi!>petent  to  cl'uMi'h 
the  claim  of  the  plaintius.  Th.it  of  Jones  io  oj.- 
h  that  he  drew  the  articles  accordin*;  to  C^nm;-^  '3 
bflrudlions  ;  which  fo  far  from  ft^pr)orl:n^^  iht  V\:\ 
g^es  to  defeat  it;  bccr.ufe  it  affords  a  prefi!V|,^i"n 
that  the  articles  corrcfpor.d  with  tiic  vicvs  <n'  i:i.r 
parties.  The  ttilimony  of  Ro]>ertfon  le:?\Hs  ibo 
matter    doubiful^    and    accordin*:;    to    one    \\'\y 
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Flemingt      of    Cdnfidering   his  wdrds^    thd   dedarations     of 
^J*2*  Champe  are  confiftent  with  the  deed.     *1  he  refer- 

^ '_^  cnce  to  the  articles  feems  rkthcr  to  confine  his 
meaning  to  the  lands  therein  e'XpreflTcdi  At  moll 
his  teftimdjny  is  Uncertain;.  ?.nd  thereFore  can 
never  be  a  proper  foundation  for  overturning 
a  fixed  rule  of  law.  For  if  evidence,  liable  t<S 
conjedlure^  and  doubt,  be  introduced  hi  o  quef- 
tions,  relative  to  the  conftru6lion  of  written  in- 
ftruments,  then  all  the  dangers  of  parol  evidence; 
tvhich  the  law  has  fo  anxioufly  endeavored  to 
guard  againft,  will  be  cncreafed. 

,  Randolph  contra.  The  cafe  of  jRcsfvz  Nor- 
hell  I,  IVasby  14,  goes  the  full  length,  of  decid- 
ing the  principle,  we  contend  for,  in  this.  It 
J)roves  clearly  that  the  circuraftances  of  each  cafe 
are  to  determine,  whether  parol  evidence  fliall  be 
received  or  not?  The  addition  to  the  contrail  ac- 
tually made  by  this  evidence  there,  was  as  great 
^as  that  whicli  is  defired  here.  The  3.  Ati»  388 j 
ihews,  that  cither  fraud  or  miftake  are  proper 
grounds,  for  the  introdu61ion  of  this  kind  of  telli- 
toiony.  All  the  cafes,  upon  the  fubjcdl,  are  brought 
together  by  Powell,  in  his  bock  of  devifcs ;  and  from 
them  it  appears,  that  the  courts,  in  England^ 
are  relaxing  from  the  formei:  Lrielnefs  of  the  rule, 
in  order, to  attain  the  juftice  of'the  cafe.  The  cafe 
in  W7/x4  js  repugnant  to  that  in  Fern*  cited  by  the 
court  in  Ross  vs  Isforvcll;  and  the  effedl  of  the 
other  cafes  cited  by  Mr.  Marihall,  is  fiiUy  confi- 
dered  by  the  court  in  that  cafe,  which  may  now 
be  confidered  as  having  eftabliflied  the  rule. 

Advert  therefore  to  the  circumftances.  The 
tounfels  draft  was  obj^6bed  to  by  Carter,  at  the 
time  when  the  articles  were  about  to  be  figned ; 
and  Champfe,  inftcad  of  denying  that  they  were 
wrong,  rather  admiU  it,  faying  he  nieant  to  give 
the  whole  tra6l;  and  therefore  that  it  was  unne- 
ceffary  to  alter  them.  Confequently,  if  he  did 
not  mean  to  include  the  whole,  his  expreflion  was 
a  fraud  \  becaufe  it  was  calculated  to  delude  thofe 
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\o  ifvhoin  It  wa^  addreffed.    Befides  the  evidence  is,      Plemlngi 
that  ill  tlicfe  lahds  \^ere  confidered  as  foritiing  one        «^iV 
fentire  traA  5  and  therefore  :he  iexpreflion  was  calcu*  '  **'^ 

lated  to  embrace  theiti.  Bat  what  flr'ehgthenft  thi* 
opinion  it,  that  William  fuffered  John  to  enjoy 
rl.emunniolcfted:  ^lthrl3gli,tis  heir  at  law,  he  mig?  i 
have  entered  into  and  occupied  them  himfelf,  had 
he  not  been  confcic.us;  that  they  were  included 
in  the  articles;  Robertfon's  depofition  is  not  lia- 
ble to  the  interpretation  contended  for;  but  ex* 
preffly  proves  the  bbje^ion  nf  Carter,  and  the 
acknowledgment  bf  Champc  as  already  mentioned. 

Marsha LL  in  reply.  1  admitted  the  principle 
in  Hoss  vs  Kcrveli;  which  only  eOablilhes  the  cafe 
of  a  latent  mortgage  ;  and  the  circumftances  there 
were  extremely  fingrai;t.  Birl  that  cafe  proved 
r.othiiig,  in  the  picfciit  contrc'vcrfy ;  becaufd^ 
here  it  i-  faid  th;it  other  pr.^pcrty,  than  has  a6lu- 
nHy  purred:,  was  meant  to  be  conveyed  by  thefc 
article  ;  and  parol  evidence  is  offered  in  fupport 
or  it.  But  the  talcs  which  I  cited,  prove  that  it 
innn^^t  be  donev  f  hat  in  Wits\  was  an  attempt 
to  prove  tiu^t  other  property  wiis  included  in  the 
rrar^l ;  Uut  the  attempt  did  not  fucceed*  It  is  faid 
tnat  the  circumllantcs  *icre  are  important;  be- 
c'jufc  the  ia::ds  were  all  conveyed  to  old  Champc, 
ly  one  conveyance:  and  thxretore  that  they  were 
n-i-aiit  to  be  comprehended  by  the  articles.  But, 
jhhoiigb  they  wei'e  ail  included  in  oht:  convey- 
4'ce,  Itill  they  were  different  tra61^ ;  for  they 
were  at  a  connderable  diftance  aiutider*  It  .was 
liked,  if  the  parties  did  not  mean  to  include.them 
^11  in  the  articles,  why  did  William  faffcr  John  to 
occupy  them?  and  I,  in  my  turn,  afk,  why  if  they 
dkl  confider  them  as  included  did  Williani  under- 
take to  devife  them?  Thefe  circumftanccs  prove 
nothing-  At  mod  they  only  (liew  th?.t  at  one  time 
he  mifapprchcnded  the  articles,  and  at  another, 
that  he  had  informed  himfelf,  upon  them.  I  re- 
peat again,  that  if  parol  evidence  is  admitted  at 
all,  it  (fcould  be  clear,  diftindl  and  pointed;  but 
bere  the  tcfti  many 'offered  is  equivocal  and  uncer- 
tain. 
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Fienmgt      tain.  It  may  be  reconciled  with  tho/ariiclcs.      Fox 
^Y  if  old  Champe  meant  to  include  the  whole  wlydid 

^  '  ^'  he  particularize  them  by  the  words,  tie  lands  pur- 
chased of  Br  onaugh  in  the  settlemmt?  It  would  have 
teen  enough  if  he  faid^  the  lands  bought  of  13  ro- 
naugh  ;  and  it  was  not  neceflary  to  have  addel 
the  other  words,  'i  hat  addition  feems  to  tie  up 
the  meaning;  and  confines  it  to  the  articles  ex- 
prefsly. 

Cur:  adv:  'vult: 

PENDLETON  Prefident  delivered  the  refolu*. 
Vion  of  the  court  as  follows. 

This  is  a  bill  for  a  fpecific  execution  of  a  mar- 
tiage  agreement,  in  which  we  are  permiued  by 
reafon  and  authority  (notwithflanding  the  agree - 
tneut  was  reduced  to  writing,)'  to  hear  parol 
proof,  of  what  was  the  real  intention  of  the  par- 
ties ;  the  governing  principle  of  the  decree. 

Col.  Champe  had  acquired  a  lai^e  tra6l  of  land 
where  he  lived ;  and  Poplar  fwainp  running 
through  it,  he  had  fixed  upon  that,  as  a  proper 
line  of  divifion,  between  his  two  fons  Wifliam 
and  John.  By  his  will,  in  '759,  he  de\ifed  to 
William  all  his  latids,  in  King  George,  belo^y 
and  to  John  all  above  Poplar  fwamp;  clearly  giv- 
ing, to  the  latter,  the  farm  plantation  in  difpute. 

It  is  obvious  that  he  did  not  mean  to  change 
tliis  land  proviiion  for  John,  when  he  was  about 
to  marry  in  17^^;  by  taking,  from  him  tliis  fniall 
farm  of  286  acres,  convenient  to ^ John,  but  fe« 
para  ted  from  VVilliam's  land,  by  John^s  whole 
tra6l.  There  wa  another  difficulty  occured.  If 
I  do  not  miftake  the  pbfition  of  the  land,  pur- 
^  chafed  of  Bronaugh  which  (according  to  the   de- 

Jj<.',jl1^jiii^  ui  v^iadwell  and  Bruce  and  the  deed  of 
Jronaugh)  ;iui)ined,  it  lay  below  Poplar  fwamp; 
and  nndtr  the  will  would  have  paffed  to  William  : 
To  lecure  this  to  John,  was  the  true  reafon,  why 
BK>naugli's  name  was  mentioned  at  all;  and  al- 
though  Champe,  in  his  iu{lni£lign«^  or  the  drafts- 

xnaxi. 


Digitized 


by  Google 


OF    THE    YEAR    1799.  15 

Bail,  in  purfaing  them,  might  embairafs  th^  lite- 
ral ienfe,  the  intention  was,  that  John  fliould 
have  all  the  land  above  Poplar  fwamp,  compre- 
hending the  farm ;  and  (hould  alfo  have  the  tra£t 
below,  purchafed  of  Bronaugh:  Which  makes 
Robinfon's  depolition  perfedUy  intelligible.  It  was 
ihu£,  Champe  explained  ir  to  Carter,  who  fo  under- 
Hood  it,  and  was  fatisfied.  The  fame  opinioa 
was  entertained  by  Mrs.  Champe ;  who  having  a 
right,  for  life,  to  John's  land,  and  not  to  Willi* 
am's,  poffeffed  the  farm  until  her  death,  in  lj6y. 
How  did  Wiljiam  undcrfland  it?  He  fuffert-d 
his  mother  to  hold  it  as  John% ;  he  afterwards 
permitted  John  hlmfelf  to  poffefs  it  till  his  death, 
in  1774;  and  then  let  his  devifees  hold  it  till 
1783;  when  he  brought  futt,  J^ut  a  more  diredl 
proof,  T)f  his  opinion,  appears  from  bis  deed  to 
his  brother,  in  1774,  for  93' acres  of  land;  which 
the  father  lud  purchafed  of  John  Grant,  after  the 
marriage  agreement ;  and  which  defccnded  to  Wil* 
liam  as  heir:  In  the  bounds,  of  which,  he  calls 
tlie  £arm  John's  land-  Can  it  be  imagined,  that 
if  he  had  confidered  the  farm  (a  fmall  tra£l  of 
286  acres  detached  from  his  other  land)  as  belong- 
ing to  hin),  that  he  would  not  have  preferved 
iMe  adjoining  93  acres  to  increafe  it?    . 

It  is  urged  however  that  he  might  be  ignorant 
of  his  title,  fiut  is  it  reafonabie  to  fuppofe,  that 
'fte  did  not  underftand  his  rights  as  well  in  1763J 
as  in  1783?  He  was  probably  the  eldeft  fon,  at 
his  brother^s  weddings  where  he  heard  the  con- 
rerfation  between  the  two  fathers,  and  it  is  moft 
Ekeiy  be  had  heard  his  father,  at  other  times^ 
^pcating  on  the  fame  fubje£L 

Upon  the  whole,  the  decree  is  a  very  juft  onc} 
and  IS  to  be  affirmed* 
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0ZWALD,    DENISTON,  &C«,^ 
q^ahiit 
DICKINSON'S  ExVs. 

Where  goods   ^  |  ^HIS  was   indebitatus  a,ssumpfit  hvGVLghty  by 
•^^^•^^^^y.^      JL      Ozwajd,    Denifton  and  Company,    againft 

'-^^^fHi^ll'  Dickinfoa's   executors  in  U»e  county  court.     The 

ginia  tor  mer-  ,      ,         .  -       i    r  "^    k  x^  t 

chaiittinBiU  declaration  contained  lOijr  counts,   i.  Tor  goods, 

tain,  it  it  ne-  wares  and  ra^rcliandizes  fold  and  cjelivered  to  the 

ccflary  to ftatc  teftator.  2.  A  quantum  pa/eiat  for  the  fame.  3. 

the  faaor    in  ^^^  money  pafd  and  advanced  f  ;r  the  ufeofthe 

the  declarati-  teftator.  4.  JFor  money  had  and   received  by  tho 

on.  tefta  or  to  the  ufe  of  the  plaintiffs.     Plea  non  af. 

So  if  fome  fumpfit ;  and  ilfue.     Upon  the  trial  of  the  caufe 

of  the  partners  ^y^^  court,  on  the  motion  of  the  defendants"  attor- 

Biltain'^   anJ  '"^y>  oi*4^'*cd  the  jury  to  be  diftharged  from  giv- 

fomc  in  Ma-  ing  a  verdi<5l,  and  the  fuit  to  be  difitiiiTcd,  at  the 

xyland  in  A-  colls  of  th^  plaintiffs.     To  which  opinion  of  the 

^^*^V     f  •  court  the  plaintiffs  filed  a' bill  of  exceptions,  ftat- 

f  .K-  *  I,- '^  inffi  that  **  on  the  trial  of  Uie  caufe,  it  was  f^iven 

©f  this    kmd   .,  9'        •  1  ^»  1  J  1*^ 

will    b^    di;-      '^^  evidence,  that  tlic   goods,  wares  and  mer- 

mlifcd      Rttcr  **  chandizes   mentioned  in  the  declaration  were 

ilTuc  joined  up  ♦*  fojd  and  delivered  to   the  defendi^nts' te{la|:or, 

Tk^V'^<>'^'*'  ♦*  by  John  Murray  fa^or  for   the   plaintiffs;  and 

peS^  on    tne  *'  ^^^t  at  the  time  of  faid  fale  or  delivery,  the 

trial   of    thf  *' houfe  of  Qzwald,  Denifton  &Cq.  confifted   of 

caufe.  *' George  and  Alexai^derOzwald.     Denifton  who 

A»d  it  wiU  u  refided  in  Great  Britain,  and  Robcrj;  Dick  whq 

Th^diiSS!  "refided  in  the  ftate  of  MarylancJi   ^nd  at  the 

that  there  arc  *'  time  of  bringing  the  fuit  all  the   furviving  part- 

money  counts  *<  ners  of  the  faiahoufe  refidtd  in  Great  Britain. 

in  the  (hdara-   *<  That  thereupon  the  defendants  counfej  moved 

**°'^*  "  the  court  to  difmifs  the  fuit,  bec^ufe  if  was  not 

"  ftated  in  the  declaration  that  the  goods,  wares 

*^  and  merchandJEes  were  fold  and  delivered  to 

^^  the  defendants  |:eft^tor,  by  John  Murray  as  fac- 

♦*  tor  for  tl)^  plaintiffs ;  and  that  the  court  ac- 

•'  cordingly  ordered  the  fuit  to  be  djfmiffed,  and 

f"  the  jury  to  be  difcl^rged,^' 

There 
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There  is   an  account  which  the  clerk  of  the   Qxwild,^ca^ 
D)unty  Court  has  copied  into  the  reqord  and  cer-        .    *^-'* 
dfics   was  filed   in   the   caufej    b.ut   which   waa(     ^'^^^j^"'?: 
33:  made   part  of  the  record,  by  ^iny  a6t  in  th«       r^>^SJ 
County  Court ;     in    this    account    th^    plaintifTs 
charge  the  tellator,  with  various  articles  of  mer* 
chaadize,  and  fevecs^l  fains  in  cafli,    (the  whole 
account,  of  ckbts  for  caflx  an4  merchandizes  »• 
counting  to  jf  245:  II,)  and  give  credit  for  fun* 
diy  hogflieads  of  tQbacco  and  a  few  fmall  fums  ii^ 
ci(h;  tibc  whole  amount  of  predits,  for  oafli  an4 
tobacco,  being  ;f  I2i;i0:^;  thus  leayiiig  ^  bal- 
mce  due  the  plaintiffs  of  ^^  124: 0:9, 

The  plaintiffs  appealed  from  the  judgment  of 
the  County  Court,  to  the  Piftrifl  Court;  where 
ths  judgment  was  af&rmed,  and  from  the  judg- 
ment of  a$rniance,  the  plaintiffs  appealed  to  this 

court. 

Call  for  the  appellant.  The  Diftrift  Court 
in  affirming  the  judgment  of  the  County  Court  er- 
red in  two  refpedls.  i.  Becaufe  the  a6l  of  Af- 
fcmbly  only  relates  to  cafes,  where  all  the  part- 
ners Uved  in  great  Britain  and  Ireland ;  but  here 
the  bill  of  exceptions  ftates  that  one  refided  in  the 
iate  of  Maryland:  and  this  beipg  a  mere  pofitivQ 
Uw,  relating  only,  to  matter  of  form  will  be  confViuec^ 
iniftly.  !•  Becaufe  there  were  two  money  count$ 
h  the  declaration,  and  the  exhibits  copied  intQ 
the  record  fliew  that  there  was  a  demand  for  caft^ 
idvances:  Therefore  at  raoft,  the  coiirt  ought  only 
to  have  diredled  the  jury  todifregard  the  counts  for 
cerchandize,  and  to  confine  themfelves  to  thof<^ 
:or  money  only.  Inflead  oi  which,  they  have  difmif-  ^ 

!d  the  whole  fait ;  which  they  had  no  authority  to 
do ;  as  the  plaintiffs  had  a  right  ckiifly,  to  pro^ 
ceed  upon  the  money  counts. 

WicKHAM  ^nd  BoTTs  contza*  The  aft  of 
1755  chap.  2.  Sact.  7,'  is  ejprefs,  that  the  name 
zi  the  fadlor  fliall  be  inferted,  under  pain  of 
having  the  fuit  difmiffed  with  cofts  5  and  of  courf<^ 
t^  plaintiffS|  by  omitting  to  infert  it  in  the  pre* 
-     *  '    C.  '    '   -fcut'' 
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Orwald  &  CO.  ffent  cafe,  ftrbjefted  tbemfelves  to  the  inconvcni'-. 
ence  of  a  difmiflion^    That  the  objeftion  was  not 
taken  till  the  trial  of  the-  iflue  makes   no  differ- 
ence;   becaufe  the  defendant  could  not  tell  for 
•what  the   fuit  was  brought^    until  it   w^s  made 
inown^opon  the  trial  of  the  caufe  ?  and  therefore 
n.  is  within  tlie  reafon  of  the  c;^£e  of  Corrie^s  exrs. 
vs   Campbell   i.  Wash^   \^.      That   one  of  the 
partners  lived  in  Maryls^nd  will  not  alter  the  cafe  ; 
bccauCe  he  might  have  been  a  fecret  partner  only, 
and  in  point  of  fa,^  it  does  not  appear  that  he  was 
known  to  the  defendant^    until   the    trial   of  the 
caufe.     So  that  if  this  conftruilioii  fhould  prevail^ 
the  law  which  wasbeneficiaLto  the  citizens  might  be 
totally  evaded..     What  we.  contend  for  has  beea 
decided  in  the  Federal.  Qourt^   upon  a  ferious  ar- 
gument^ in  a  cafi^  where  a  verdi(Sl  wap  found  fub- 
je6l  to  the  opinion  of  tl^e  Court  upon    this  very 
point.      The  objeftion  that  there   are  counts  for 
money,  as  wella*  merchandize,  has  no  weight  irt 
i^.     Becaufe  by  refereiice-  to  the  exhibits  it   ap- 
pears that  there  were  payments  in  tobacco  and 
crther  things  equal  to  the.  money  advances ;    and 
therefore,  fetting  thofe  againft  each  other,  the  re- 
mainder will  begoods *nd  merchandizes  only ;  and 
fo,  the  cafe  will  be  a  fuit  for  goods  aAually  fold 
and  delivered  here,  by  the  fa6lor  of  the  plaintiffs  ^ 
which  brings,  it  pr.ecifely  v/ithin  the  words  of  the 
aft  of  Affeinbly*  .  Befides  the  whole  fcopc  of  the 
record  fhews  evidently,  that  to  have  been  the  tru^ 
nature  of  the  fuit ;    an4  that   the   money   counts 
were  not  intended  to  be  relied  upon..     The  decla- 
ration does  not  recite  the  names  of  all'  the  part- 
ners ;  and  therefore  the  evidence,  which  went  to. 
fliew  that  the  debt  was  due  to  others,  as   well  as. 
thofe  aftually  named  in  the  declaration,  was  irre-w 
levant  and  improper. 

CAtB  and  Wardeic  iii  reply.  Either*  the  ex -^ 
ception  fhould  have  been  taken  by  motion,,  before- 
plea  pleaded,  or  it  feould  have  been  pleaided  in 
abatement.  For  it  wa&  too  late  to  infill  upon  it^ 
^er  iiTue  h^been  join«d:iU])on  thi;  merits,  andthe^ 
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aafc  was  adlually  under  trial.      It  is  no  excufe  OiwalU  5c  ca« 
:;  fay,  that  the  defendant  coulJ  not  forefee  what  y^' 

roold  be  the  charges  ^gairift  her,    and  therefore  ^j^^^^'^"''; 
rould  not  be  prepared  to  make  the  obje£lion,  until 
ie  was    iRforoied   thereof  upon   the   tiial;    be- 
•  ai'fe    Ihe    might  have   rcftifcd    to  pit  ad     until 
:he  plaintiffs  funiillicd  her  with  a  fight  of  the  ac« 
ouQt;  in  which  cafe  the  court    would  have  ftai<i 
proceedings  ur.tU  it  was  done,  or  clfe  {he    might 
h:v£  admitted  that  thefe  ariiclcs  were  fold  to  her 
ititator,  and  averring  thac  the}'  were  foldby  a  fac- 
tjr,  have  denied  that  the  plaintiffs  fold  any  other 
p^  to  the  dccodeat.      By  both  wl:ich  methodsy 
V:ui  ohjewtion,  mi^ht  have  been   made,    at  an  ear- 
.  cTftage  of  the  x  lafe  ;  r.nd  confoqiiently  ought  to 
'.ivs  been  urgi-d  befcrc :   Kfpccrally  as  the  exrep- 
::on  is  bat  a  mere  dilnt'-My,    tend'ui^-  todih^y  jui- 
■■e;  and  tht-i'€ fore   not  to  be  favored.      At   any 
'^tc,  the  plaintiiTs  had  a  ri<i;ht  to  <^o  to  trial  upon: 
cmoiiey  counie.  This  was  a  rip:ht  which  the  coun- 
•'  vourt  could  not  take  frotK  thL-.n-;  Uxtriough  they  had 
-)t  produced  a  tittle  of  eviLkucc  to  fupport  thtjlo 
tvjnls.  For  itill,  they  nad  /.  vi^^nt  to  fiihiuii  rheircafc^ 
'-*  the  jur\';   who  co^id  only  f:iid  ?.  veic'.icl  againit 
;.e;ii,  in  cafe  they  had  no  evidence.     Therefore  the: 
'^'^UDcy  Courts    by  arreftihg  t;icr.rorcc^dinc;s    and" 
■• -iiiing  the -fjit,  exercifcd   a  power  which   did 
't  belong  to  thtni.     litit,  in  point  of  fa<5l,  it  ap-" 
■^ir^  that  tlitre  was  tcltinioay  upon   thofe  counCb; 
1  the  notion,    contended  for  on   tlie  other  fidc.^ 
it  as  there  had  been  pavmcjilr',  wliich  if  opp^u- 
'"  t.>  the   calli   advancL:;,    v/ouUl  co.ynterbnlar.ce 
-■.^and  leave  only  thj  [^-''^^''^  oi'^ht  n-./t  to  infiu- 
'-■^ttiecurc   in  the   iiigiudl    clv'v>roe.      For  \\!iy 
^^bie  the  nccciant  for  the  iako  oi:  operating   inju-l- 
':tandd^lay  ?   and,  iF  it  v;:is  to  hvi  ^^.irblcd  at  ail, 
'ly  not  ojipofe  the  ptiv.iients  to  \h.t  i\->od<;,  as  well 
itotheculh?      For  there  is  i"nr(;I>  as    much  rea- 
ii'for  the  one  as  the   other.     T*  ^   i-ilIi    art':i..prs 
■jwevcr  Ihould  be  nia«.le;    hjt  tlic  account  Ih  ,ijld 
'-.nd  as  it  was ;  and   ^len   there    vvfa.>   a  clear  de- 
mand for  cafli  advanced;    v/hich  applied   to  the 
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Ctmid  &  CO.  ttioncy  counts :  And  therefore  the  plaintiffs  ohs^ht 
L^.^?'-^:  ,  to  have  been  heard  upon  them.  The  a6l  does  not 
»n  on  «•  j^  terms,  provide  for  a  cafe  like  thij?,  where  feme 
of  the  partners  lived  in  Great  Britain,  and  fome 
in  America  i  Therefore*,  as  it  i«  a  law,  .  whofe 
operation  tends  to  prevent  the  fpeedy  attainment 
of  juftice,  upon  a  mere  matter  oFForm,  it  ought  not 
to  be  taken  by  equity  ;  fo  as  to  affeft cafes  not  wiih- 
In  the  eXpreU  letter  of  the  ftatutc. 

Cur:  adv:  vult: 

PENDLETON  Prefident  delivered  the  refolu- 
bion  of  the  court  as  follows. 

Much  unneceflary  time  was  employea  in  the 
argument  of  this  plain  cafe. 

T.  The  time  and  mode  of  making  the  bbjeflt- 
dn  ar(j  Excepted  to ;  and  it  was  faid  that  the  de- 
fendant fliould  either  have  pleaded  in  abatement, 
or  demurred,  or  moved  for  the  c^fmaiiloii  at  an 
Earlier  period. 

Whereas  it  is  obvious  that  the  LegiHature  did 
hot  intend  there  fliouId  be  any  pleading  on  the 
occafio'n,  but  that  when  the  cale  appeared,  a  dif- 
miffion  fhould  take  place. 

A  plaintiff  could  fcarcely  befappofed  to  ftatc  a 
c^fe  in  his  declaration  which  would  fubjeft  1ms 
fpit  to  a  difmiffion  on  view  of  it.  Bui  on  the  tri- 
bal he  muft  prove  the  real  cafe,  which  then,  and 
not  before,  appearing  to  be  within  the  aft,  it  was 
the  proper  and  only  time  to  move  for  the  difmilU- 
on. 

i.  It  was  faid  the  accouttt  was  of  mixed  arti- 
cles confifting  of  cafli  and  goods ;  that  the  decla- 
ration has  two  counts  for  goods,  and  two,  for  mo- 
ney lent,  and  for  money  received  'to  the  nfe  of  the  I 
plaintifrs ;  and  therefore  that  the  court  fliould  not 
have  difraiffed  the  fuit  entirely,  but  fuffcrtd  the 
jplaintiffs  to  give  evidence  as  to  the  cafh  articlcs^ 
which  are  not  within  the  aftfof  Affembly. 

In  anfwer  to  which,  it  was  faid  by  the  counlcl 
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fcr  the  appellee,  and  peAapi  corrc6Wy,  that  if  the  6«wilA  k  cii 
declara.ion  wai  for  goods  fold  by  a  faflor  here,  "*" 

for  a  rclidcQt  in  Great  Britain,  and  thefa6lorwat 
rot  named,  the  difmiiTion  mud  take  place^  aU 
ihou^h  there  were  evet  fo  many  other  demanJds  ia 
the  declaration. 

But  fuppofe  a  partial  difmifliott.  admiffible,  and 
the  goods  be  taken  from  the  declaration  and  ac* 
co\int,  then  the  plain tiifu  will  be  found  indebted 
jf  47:  1 1  :  s> ;  fori'o  much  the  credits  exceed  the 
©ther  articles.  However  the  plaintiffs  themfelvet 
confider  their  demand  to  be  for  ^ood«)  and  fo 
they  ftate  it  in  thtir  bill  of  exception^. 

3.  A  third  ohjc^iort  wa^  that  all  the  partners 
do  not  reCJe  in  Britain^  hut  Dick,  one  of  them^ 
in  a  Clic"  ftate  in  America.  The  name  of  thi< 
partner  docs  not  -appear  in  the  OfteVifible  firm  of 
ine  company;  hut  he  is  what  Vs  called  a  latent  or 
fecret  partner,  unlcno^Vn  to  be  one  pevhaps  by 
tvcry  pcrfon,  b\it  the  coiVipany  thcmfcivei,  and 
tJiercfore  not  ufually  to  be  regarded  in  quefllons 
ci  tins  foTt,  between  Ihe  company  and  others* 

A<;ain  a  fa6loi'  dealing  for  a  refidcnt  in  Maryt* 
Liiid  is  equally  within  the  mifchief  intended  to  be 
remedied,  by -confidering  it  as  a  dealing  with  the 
UiSlor  himfelf.  Among  ochcre,  one  important  cf- 
feci  is  to  rake  tlie  cafe  out  of  the  faving,  in  the 
acl  ofiiinilauOns,  in  favour  of  pcrions  out  of  thf 
country  ;  Y/hich  extended  to  the  parincrm  Mary* 
land  as  well  as  to  thofe  in  Britain. 

the 


And  fince 
time  of 
partners   reiided 


exceptions  ftate,  that  at  the 
the  iiiit  ail  the  furviving 
in  Great  Britain,  it  is  ftri^tly 
withia  the  letter  of  the  ac>,  which  defcribes  the 
rfelictence  of  the  perfon  or  perfons  in  whofe  names 
the  fuit  is  brought. 

The  judgment  "is  unanimdu/Iy  and  without  diffi* 
i;tiUy  affirmed* 
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E  P  P  E  S 

.'  ■  againat 

;  DEMOVILLE. 

tff^     lieir  U  OYAL  as  executor  of  Peter  Eppes  deceafeJ 
Ibaj  maintain  TV   brought  fuit  agaiiift  Demoville  as  admiiiii 
an  a*5lion    of  nrator  of  Temple  Eppes  deceal'ed,  upon  a  bond 
tdebtenaboiid  given  by  the  faid  Temple   Eppes  to  the  faid  ?«- 
cof^ftiMM^        ^^**  Eppw    deceafed^    conditioned   for   the  quiec 
fw  quiet  en-  'folding  and  enjoying  a  plantation   devifjd  to  ihe 
Joymcnt  of       find  Peter  Epj>es   decealed,  by  his  father  Lewel* 
lands,    whc^-e  len  Eppes.     The  defendant  plead  pnyment  by  his 
^'^'^^^^ce  ^^«^«^^5    and  fully   adniinlilered,    except  as    to 
ike    death"of  ;C^^*^5«^^i*      ^^^  plaintifT  took  iffuc;  and   at 
theaAceftor*      ^i  fubfeqiient  court  by  coalt'it  of  ihe  parties,   tlie 
dicclaration-  waa  withdrawn,    and  a   dwclaraiion 
upon  the  fame  bond  was  fJ  :d  In  the  nanie  of  Pe- 
ter Eppes  fon  and  heir  at  law  and  devil'cc:   of  Pe- 
tpr   Lppes   deceafed:    Whioh  aiTigned  for  breach 
of  the  condition,  a' recovery  and  tviclion,  by  De- 
moville and  his  wife,  who  was  grand  daughter  and 
heir  of  the  faid  Temple  Eppes  deceafed.     Where- 
tipon   without   any  other  pleadings  a  jury  were 
charged,   who  found  a   verdici  fol-  the   plaintiff, 
which  was  fet  afide  on  the   defendants  motion 
and  a  new  trial  awarded.     At  a  future  term  ano- 
ther jury   were    charged,    without    any    further 
pleadings,  who  returned  a  verdi6l  for  the  plain- 
tiff" for  the  debt  in   the  declaration   mentioned 
*'  to  be  difcharged  by  the  payment  of  fix  hundred 
^*  and  feventy  nine  pounds  and  one  penny  damages 
*'  the  value  of  the/affets  in  the  hands   of  the   de* 
"  fcndanc.'*     The  defendant  moved  to  arreft  the 
judgment,  and  for  x:aufe  affigned,  that  the  arflioii 
of  the  plaintiff"  is  founded  on  a  bond  given  to 
**  his  anceftor,  whereas    by  law  no  fuch  a(?tion  is 
**  maintainable  by  the  heir  on  a  penalty.     The 
*^  penalty  of  the  bond  bctng  a  fuin  in  grofs  which 
^'  after  the  death  of  the  original  obligee  could  on-- 
"  ly  be  fued  for  by  his  perfonal  reprefentative.** 
The  Diftrift  Court  gave  judgment  for  the  defen- 
dant; 
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im\t ;  from  which  judgment  the  plaintiff  ^ppeale4 

to  this  court.  ^    ^' 


M « i^SHALL  for  the  appellant.     It  is  clear  that 
an  a<5lion  of  covenant  would  have  lain  for  the  heir 
en  account  of  the  evi<Slion,  which  happened  in  hid 
own  time  and  not  '\i\   that  of  his  anceltor.     But 
there  is  no  real  difference  between  an   a6\ion   of 
debt  and  an  ai61ion  of  covenant  in  a  cale  like  this* 
For  whatever  form  the  inllrument  may  w  car,  it  i^ 
^  a  corv^enant;  and  an  aciion  of  debt  founded  ou 
i^  is  fubflantialiy  an  aclion  of  covenant:  Becaaf^s 
hy  the  a6l  of  Afiembly    the  plaiatiil'  cannot,    by 
briiigiag  an  adion  of  debt,  have  his  penalty:    h^ 
eiQ  only  have  the  damages  alFelTed  by  the  ju ryf 
which  puts  him  in  that  refpecl  h\  the  fame  litua* 
doa^  as  if  he  had  brought  an  aciion  of  covenant; 
But  to  put  him  completely  fo,  inileadof  btingcon- 
Snrdto  one  breach  only,  j^s  formei  ly,  he  is  at  liberty 
to  iffign  as  many  as  he  thinks  proper,  and  he  is  to 
bve  a  scire  facias  for  new  cauies  of  aClion   ai 
they  arife.     la  all  which  refpe^ls  it  exa^llv  re* 
fenhles  covenant*     So  that^  in  fa£):,  it  is  fubuanti^ 
ally  an  a&lon  to  recover,  not  a  ftipulared  certain 
nun,  but  nncertatn  damages  for  the   violation  06 
die  contract*  an  pcoportion  to  the  lo(s  fuftained: 
^iliich  is  the  efifence  of  an  a^Uoa  of  covenant*     It 
b  therefore  ^m  aciion  of  debt  in  name,  but  of  co? 
isoaAt  ia  effed.     It  is  an  adion  which  in  form^ 
ifefls  t J  ^Ssxt  the  penalty,    but  which  in   fub« 
bace  can  onlyenlbr^  damages  commenfurate  to 
fie  ifljttry.     The  diiference  therefore  between  the 
wo  a&ioas,  in  ca&s  pf  t|iis  kin49  i3  imaginary, 
|ftd  mot  real* 

The  bond,  in  this  cafe,  was  a  covenant  which 
an  with  the  land,  for  the  benefit  of  the  heir ;  and 
Stere  is  nothing  perfonalin  it:  But  the  owper 
f  the  bind  is  entitled  to  all  advantages  ariiing 
Ann  it.  The  damages  are  in  lien  of  the  land ; 
rhich  belonged  to  the  heir,  and  were  never  perfonal 
fiecs:  hnt  the  condition  being  broken  in  the 
8ip  <tf  the  heir,  and  iiot  in  the  life  time  of  his 
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BpM^  fcther^  the  heir  yrzB  the  onjy  perfon  entitled  t« 
^Isiu  redreft,  and  the  executor  had  no  caufe  of  a6tioa..  | 
For  th^  cQvenant  b^ing  knit  to  the  eftate,  accords 
ing  to  the  expreffion  of  legal  writers,  defcend^d 
gn  the  heir;  and  he  alone  could  take  advantage 
of  it«  3»  J5<?c:,  ^6it  20,  2,  f^v*  9?.  1.  Ten^r:  175. 

^he  analogy  between  the  cafe  of  a  Jfomint 
Poena  ^ut  in  Bacon  fub:  sup: J  and  the  cafe  at 
bar  is  particularly  flrong.  For  that  is  a  penalty  as 
well  as  this;  ttiat  is  a  fum  certain,  and  fo  is 
this ;  that  is  a  fecurity  for  payment  of  a  defcefidiblcj 
rent,  this  of  a  defcendible  title ;  that  goes  to  tb^j 
heir  as  incident  to  the  inheritance,  and  this  uponi 
the  fame  principle  muft  go  to  the  heir  alfo,  as  be* 
ing  equally  annexed  to  the  inheritance*  But  it 
would  be  idle  to  fay,  that  he  fhould  have  the  right 
|ind  not  the  remedy  to  aftcrt  it. 

IJpon  principle  therefore  nothing  ijs  more  cleiir, 
^an  that  the  ^dlion  ;s  fuflainable ;  an^  if  there 
fce  no  precedent  of  an  aflion  of  debt  brought  by 
Hn  heir  in  fuch  a  c^fe,  it  is  believed  that  no  de*j 
^jfiQH  to  the  contrary  can  be  produced*  In  which 
f i^fe  the  prjacipje  furely  ought  tp  prevail, 

WiGKHAM  contra.  The  heir  cannot  bringj 
iebt  pn  |i  bpnd  to  the  anceftor,  although  the  conJ 
^tioi)  m^y  refpe£l  lands.  For  it  is  a  chose  in  acJ 
tioi>|  jjnd  v^fts  in  the  executor,  as  the  obligation 
is  for  a  fum  in  grofs,  and  the  condition  is  for  the 
tenefit  of  the  obligor.  It  is  therefore  deiiium  in 
fratsenti,  JLift.  Sect.  512/  and  a  releafe  of  sj 
|ierfc>nal  allien  would  difcharge  it,  Co*  Lift*  29 d 
fA.J  The  mere  right  to  the  damages,  if  it  b< 
9dmitte4  thj^t  they  belong  to  the  heir,  will  npt  al- 
ter the  rule,  ?ind  give  him  an  aflion  of  debt  upor 
the  bond?  Fpr  there  can  be  ^o  doubt  that  the] 
t}?pputoris  }B  entitled  to  the  mpney  due  on  a  mort 
g^ge,  ^n4  y^t  he  cannot  bring  ejeftment  for  \h< 
l^nds  i  hu^  the  heir  muft  do  it :  Which  clearl) 
prpv^i  thU  ^h?  legjjl  diftindlipps  afe  prcferyed 
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If  a  bond  be  given  to  A,  with  condition  to  en-        Bppcs 
:?D^8,  and  the  condition  U  broken,  B,  cannot     jvt^^'-iu 
:^e  upon  the  bond  although  the  condition  is  for  * 

4s  benefit.  So  if  there  be  9  bond  to  A,  for  pay-* 
f.ent  of  a  fum  of  money  to  B,  the  latter  cannot 
[•It  upon  the  bond  at  law,  but  would  be  driven 
ii>te  a  Court  of  Equity ;  and  -yet  he  may  releafe 
:!ie  debt.  £ro.  Oblig.  pL  72.  It  waa  upon  thi» 
.lea,  that  the  cal'e  of  P^t^r  vs.  C^cicy  i-  Wasi» 
:57  proceeded,  ^he  argument,  that  it  waff  \ 
covenant  running  with  the  land  proves  nothing. 
ror  if  that  circumftance  enabled  the  heir  to  fue 
ipon  the  bond,  then  an  alfignee  of  the  bond  might 
licewife.  Bot  that  the  latter  could  not  maintain 
.n  a&ion  on  it  before  the  a<Sl  of  1795,  '^*^^  fettled 
:y  the  cafe  of  Craig  vs  Craig^  *  in  this  court  at 
the  hft  term.  The  doilnne,  contended  for, 
would  create  confufion  and  embarr^fsment.  For 
il:pp;)lj2  oi>e  breach  iu  the  lifetime  of  the  anceftor, 
2iid  another  in  the  time  of  the  heir ;  if  the  latter 
can  fue,  the  former  will  IqCc  his  aclion  :  Becaufe 
'<"it  judgiQQnt  is  to  ftfUid  aa  a  fe^urity,  for  future 
breaches 4  and  tlie  exe9utor  could  not  fue  a  scire 
f^ias  upon  a  judgment  in  favour  of  the  heir, 
Beiides,  it  is  an  argument  pf  fome  weight,  that 
u>  acUon  of  debt  wts  ev^r  brought  by  an  heir  on 
2  bond  ta  his  anceftor*  Perhaps  it  may  be  quef- 
•ioaable,  whether  an  aflion  of  covenant  would 
He,  for  an  heir,  upon  a  bond  to  his  an^efltor?  and 
probably,  tjie  only  cafp,  where  the  ^leir  cpuld 
mahitain  Fuch  an  aftion,  is.  where  the  breach 
irifcs  out  of  a  covenant  contained  in  the  convey- 
tnct  for  the  land.  However,  be  that  as  it  may, 
this  is  hot  covenant  but  debt ;  and  the  latter  can- 
not be  maintained  by  the  heir.  For  the  form  oP 
icBons  is  not  to  be  departed  ft'om,  Tl^is  was  fet- 
tled in  Byrcfvs  Cocie^  I.  Ifasi.  232;  and  the  aft 
of  Aflcmbly'  does  not  confound  aflions  of  cove- 
aant  an4  debt  together.     The  cafes  from  3.  Bac^ 

and 
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and  2.  Leif,  praveriii<leedi  that  the  heir  may  havei 
the  benefit  of  covenaiils  x^ii^  which  run  with  tb© 
''  laiid ;  but  they  4e<^i^e  nothjing  in  ^he  prefent  cafe., 
Thecc^fe  of  a  nomitus  poena  is  anomalous  j  but  at 
ajiy  rate  .it  wiU  not*;difprove  thedpfilrine  wliich 
we  contend  for:  Efpecially,  a^  the  book  docs 
not  dlftinguifti  Whi^fchcjt  the  heir  ipay  bring  debtj 
or  covenant..  j 

The  declaration  doesnctilate  that  the  evidlion. 
was  by  one  entering  as  heir  to  Temple  Eppesjl 
and  therefore  is  not  certain  enough.  | 

-  There  is  no.  ifl&e  in  the  caufe.  For  the  .firftj 
declaration  wajs  withdrawn,  andno-iyaw  ptea  en- 
tered to  the  ieeonil^  Which  confequcntly  was^j 
neverplead'to  at  allj  #nd  therefore,  th^  parties 
never  wjere  ajt  iffue.on.  it.  For  the  pleas  to  tl*e 
firft  declaration  do  not  apply  to  it., 

Randolph  in  reply.  The  eouity  of  the  cafel 
i  is  clearly  on  our  fide,  and  theretorc  the  law  muft 
be  very  pointed,  to  make  us  lofe  the  beTrefit  <^' 
our  judgment,  on  a  mere  technical  exception. 
There  is  no  ground  for  the  obje6tion,  that  the 
eviiSlion  is  nov  fufficiently  ftated  ift  the  declarati- 
on, a-  the  averment  is  exaSly,  what,  Mr.  Wick- 
ham  fays,  it  ought  to  be.  For  the  declaration, 
fta'tes  tiie  whole  matter  fpecially,  and  that  the 
teir  of  I'emple  Eppes  fu«d  the  plaintiff^:  andturn- 
ed  him  out  of  pofleffion. 

,  Although  debt  cannof  be  brought  by  the  heir 
on  money  bonds'  payable  to  the  anceftor,   it  is- 
otherwife,  *as  to  bouds  which  concern  lands ;  and 
in  this  cafe  the  heir  is  named  exprefely,  for  the 
bond  is  payable  to  the  anceftor,   his  heirs^  8cc; 
"which  was  proper,  as:it  was  for  his  benefit;  and 
he  is  no^  t)ie  only  perfon  to  whom  ciampenfation 
fur.  tl>e  in^  is  due.     If  there  be  a  tond  forpay- 
mtntoxient,  and  there  is  a  breach  in  the  tef- j 
tarors.  lifetime,  the  executor  (hall  bring  the  fuit  ^  I 
bei^ufe  the  rent,  incurred  in  the  anceftors  life*  \ 
time,  was  part  of  his  perfonal  cftate.    But  where 
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^  breach  doet  not  happen'  until  after  the  10*  Bppet 
ceftars  death  the  heir  (hall  liave  the  aclion ;  be- 
caufe  the  rent  was  iffuiag  out  of,  and  concerned 
che  lands.  Although  the  condition  is,  gen t rally 
4>eaJung,  for  the  benefit  of  the  obligor,  and  the 
penalty,  for  the  benefit  of  the  obligee,  as  has 
Ueen  faid,  yet  that  will  not  piak^  .any  dii'Tertncc, 
in  this  cale;  becaufe,  ib  all  cafes  of  this  kind, 
the  conne<Slion^  between  th*  penalty  and  the  coii- 
djtion,  is  fo  great,  that  it  is  ImpoJliWe  to  fcpa- 
rate  them.  So  ihat  the  condition  is  as  Wiuch  for 
the  benefit  of  the  obligee  as  the  penalty  is;  and 
fubftantially  the  obligor  crdy  covenants  for  the 
terms  in  the  condition.  It  was  faid,  that  Jt he- 
penalty, goes  to  the  executors,  and  u>t  to -the 
heir;  but  no  cafe  to  t-liat  efTe^M  is  prCihiccfl.'  It 
was  j^fo  faid  that  t]*e  forms  uff  anions  we're'  not 
to  be  departed  from,  and  \i  <it  BjT'd  vs  Cede  had 
in  efFeft"  decided,  that  the  drlTcrencc,  contended 
for,  between  iebt  and  coVcntJiit  ought  to  be  ob- 
fer^'ed.  But  the  cafes  are  notalfke;  for  dcb.t 
and  cafe  do  not  fubftantisflly  unite  together,  i^ 
the  fame  manned  as  covenant  and  ^^t  upon 
bonds  of  this  kind.  The  cafe  of  ejaSh-nent.upoh 
a  mortgage  df/es  not  apply;  becaufe  the  e!*are 
is  abfolute  on  non-payment 'of  the  money,  and  it 
is  tne  Court  of  Equity  and  not  the  ^dw  which 
gives  the  money  to  the  executoa-.  For  the  law 
does  nof  recognise  tlie  executor 'a  right  jit  kH. 
But  here  the  bond  is  not  f>r  {'ayment  of  money, 
nor  was  it  intended  to  fwell  thQ  pcrfop.al  ellate 
at  all,  but  it  wasmerely  given  {hv  the  benefit  of 
the  heir.  Who  may  ahvayn  lue  where  hj  is  the 
perfon  aclually  in  tc  re  fled.  l*hc  re  a  fun  Nvliy,  t!^e 
cestui  que  use  cannot  fv.s  upon  tlic  bo  id  10  t'  e 
imllee,  is  for  want  of  privi^}.  It  is  not  true, 
th;it  an  alligTice  of  the  kiul  would  nor  he'entitkd 
to  fue  on  this  bond ;  for  if  he  and  the  executor 
were  contending  about  the  bond,  the  alfgne;, 
would  be  preferred;  but,  if  he  has  a  ricrht  to  t*  c 
bond  he  would  alfo  have  a  ri^dic  to  tlic;  aClion,  tt* 
enforce  the  contents  of  it.     It  is  exactly  like  ilic 
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.£p^8  eafe  of  a  covenant  for  quiqt  «njoynjent.;  in/Arlii^h 
-,  *^^  ...  cafe  either  the  heir,  or  afi'igoee  Riay  fue*  '^i  he 
czie  ot she  nom me  fia^me  for  rent  js.exactly  liko 
this  in  principle,  tor  that  is  a  penalty,  and  lio 
is  tliis :  Therefore  tlie  lame  thW  wSU  apply  to 
both  cafes.  .       .   . «     . 

It  is  not  torr66l  t6  fay,  that  there  >va5  no '  ifitic 
in  the  caufe.  For  *aS  the  firft  pleas  tiere  'i>ot 
withdrawn  they  ftood  as  pleas  to  t!ie  net^*^  d^clara- 
lion.  But  at  any  rate  that  objection  wouKi  not 
go  to  deftroy  the  aflion  .Ikugcthcr-  It  tolihi  at 
Xno(t  only  produce  a  repleader. 

'Cur:  ado:  vulu 

ROANE  Jud^e.  Hiir,  is  an  aaibn  cf  debt  on 
a  penalty  conditioned  for  the  pcrformaacii  of  co- 
venants, that  is  to  fav>,  a  covenant  for  (]uiet  En- 
joyment of  a  traft  of  land;  it  is  btought  by*  the 
heir  of  the  original  obligee'}  aiid  the  grounds,  oU 
which  he  fets  lip  his  right,  are  i..  That  i\\t  bo^d 
IS  payable J;o  Peter  iJ^ppps,  his  heirs/ executors 
and  adnnniftrptors.  z.  That  the  evicli^uU  ,? lleg- 
cd  to  have  been  fince  the  defcant  ot  Uie  I'ajid  to 
the  heirk    ^       , 

It- is  certainly  a  general  principle,  that  an  ex- 
ecutor is  the  proper  party  to  recover  debts  due 
to  th^  teftator;  and  I  hav*e  not  been  able  to  find 
a  fingle.inftance  of  an  a6li«li  of  debt  being  brought 
by  the  heir. 

It  is  admated  that  ^n  heir  may  brin^  ah  a6lion 
of  covenant,  upon  a  covenant  running  with  thei 
land,  for  a  breach  in  his  own  time ;  and  the  e'xe- 
cutor  may  alio  bring  the  fame  aflion  for  a  bre'ach 
committed  in  the  lifetime  of  the  teftator:  And 
it  ist  alleged  by  the  counfel  for  the  appellant  that 
under  our  a6l  of  Affembly  this  adlion  is  fubllanti- 
ally  an  action  of  covenant. 

If  this  pofition  were  true,  it  would  perhaps 
materially  vary  the  opinion  I  have  formed  lipon 
the  fubjcdl. 
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Covenants,  the  perfomuince  -vhereof  is  feeur*        tfV^ 
ed  by  a  penalty,  are  fulcepcible  of  a  two  fold  rt»     jj^'yu- 
medy  I,  Aji  adtion  of  4ebt  for  the  penalty,  after     *^^^^^ 
the  recovery  of  which  the  plain tiflf"  cannot  refort 
to  tlkC   covenant}  becaufe  the  penalty  is  a  fatis- 
fa£lion  ^or  the  whole.  2.  An  s^ftion  of  covenant, 
in  wli:,ch  th^  pkintiff,  waiving  the  penalty,  pro* 
ceeds  ou   tli^  covenants,  and  may  recover  more 
ttT  ler&  than   the  penalty   ioties  qudtiesy   Lo^e  v% 
Pecrsj  4.  Burr.  2215.     The  party  thterefore  has 
hUele£tion;  and,  in  the  prefcnt  cafe,  thfc  plain- 
tiff h:i5  eltcled  to  bring  an  aclion  of  debt  for  the 
pcc^ahy. 

A  judgment  in.  this  aftion  of  debt  will  be  in 
fav'or  of  the  plaintiif  for  the  whole  penalty,  altho* 
he  cannot  (without  a  scire  fc7C{as  ailigning  new 
breacltes)  fuc  out  executioa  for  more,  of  that  pe* 
naliy,  than  is  reco\)t;reJ,  as  a  conipenfation  for 
the  breaches  rightly  affigned.  One  a6lion  is  all 
that  can  be  brought  upon  the  penalty^  proceeding 
by  way  of  a6lion  of  debt ;  but  prcccedipgby  a6lion 
of  covenant,  and  waiving  the  penalty,  ever  fo 
iiiany  n£tvon»  fnay  be  hrouglit,  ^and  fcparate  judg- 
ments will  be  givfcn,  m  each^  feir  the  damages  ret 
pcctivcly  fuitained.  I  am  therefore  warranted  i» 
Crying,  that  the  pofition,  that  tliis  adlion  is  ful>- 
{Untiaily  all  a6li^n  of  covenant,  is  incorreft. 

This  opinion  is  further  confirinedhy  confidcring 
tlie  cud  and  objeA  of  Inaking  our  acl  relative  to 
the  aflignment  of  breaches. 

At  common  law,  before  that  aA,  in  fach  an 
aftjon  as  the  pri^ent  the  plaintiff  could  only  afligtt 
a  iingle  breach ;  bat,  for  that  breach,  he  could 
recover  judgment  and  fue  execution,  for  the  whole 
penalty;  which  often  eKceeded  the  real  damage; 
and  therefore  the  defendant  was  driven  into  equi- 
ty for  relief.  It  was  to  prevent  that  refort  to  a 
Court  of  Equity,  and  attain  the  iiune  purpoCe  in 
a  court  of  common  law,  that  the  aft  of  Affcmbly 
w;is  made.     But  it  never  was  intended,   nor  does 
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Sn^S        it'-^erste,  to  ^convert  the  a&ian -of  debi  ifltd'an 
/*'''   >*     «£licao£^covenant«. 


]>«iovin£ 


^.  If  then  this  be  not,  even  xnfubftance,  an  ^6\ion 
of  covenant,  but  entirely  ah  a6lion  of-  debt,  it  i§ 
ifpt  cnpygh.  to  fuppoft  it,  for  the  plaintiff  to  fhew, 
VTiat  the  heir  may  take  the' benefit  of  a  covenant; 
jfiVap{)ertainingto  his  inheritance,  but  he' iniifl 
proceed  in  that  aflxon  which  the  laW  gives  him: 
And. the  fafes  cited  on  this  "part  of  ithe' fubjeit 
aJJ  Xa^ve  reference  clearly  to  an  adlion  <jf  co<renan  r. 

>4:i£tbisa£LioQ  IS  fuftainable^  It  yefts  a   right   in 

the  prefcut  [jhintifT  to  the  whole  penalty  ^iVbj^^Sl 
to  his  futiire^afiigii merit  of  breaches;)  after  whicli 
jio  retort  can  be, had  to  the  covenant  itfelt  The 
eonfeauenctt  of  which  is  that  the  executor  is  ex- 
cluded frc?m  his  for  a  breach  comYnitted  •  in  the 
tefta tors  lifetime  ;  Whereas^  by  confining  the  heir 
,lo  foe  hiradi on  of  covenant,  the  executt>r  may 
'alfofir^  his  aflion  of  cove^iant,  and  each  of  them 
tefpciJ^jvcly   recover    tlie  damages  to  vvMch   they 

are  entitied^ 
*  - 

If  it  be  faid,  on  tl^e.  other  hatid,  that  this  adlioji 
of  debtiipon  the  pcinalty,  ififued  by  the  executor, 
wdiild,  on  his  obtaining. a  judgment,  equally  ex- 
clude the  heir  from  injuries  done  in  his  time,  I 
anfwerthat  the  executor  ia  the.  proper  rcprefen- 
tative  of  the  teftator«as  to  bringing  aflions  of  debt, 
that  he  can  have  no  judgment  without  a  breach; 
that,  if  he  gets  a  judgment  at  all,  it  muft  be  for 
the  whole  penalty;  and  that  this  is  a  confequence 
growing  out  of  the  nature^ of  the  fecurity  the  tef- 
tator  has  taken.  Neverthdefs,  it  may  be  that  the 
executor  would,  in  that  cafe,  be  a  truftee  in  Equi- 
ty, for  the  damages  fuftained  by  the  heir,  iut 
the  only  quettion  now  before  us,  is  whether  the 
heir  has  a  legal  right  to  fue  an  a&ion  of  debt  upon 
this  penalty? 

I  beg  it  may  be  underftood  however,  tliat  I  have 
foxinied  no  opinion  (as  being  unneceffary  in  the 
icafe  beforfe  us,)  whether  the  prefent  covenant  is. 
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tr  is  not,'  fbcfa  an  one  is  tbe  beir  ihsqr  foe  vpori^ 
by  affion  of  covenant  for  an  evi^kion  tn  his  tuncu 

1  There  is  no  ground,  whatever,  forthe  pofition,* 
that  the  heir  has  a  right  to  fue  in  confequence' 
of  the  word  Jbeifs  being  inferted  in  the  Teturi  ot 
tbe  bond ,  nor  has  a  finj^e  authority  been  cited  to* 
fupport  it,  *  .         T 

*  i 

I  am  therefore  of  opinion  that  iho,  judgment  <4 
the  Biftri£t  Court  ought  to  be  ^ffiroied.  i 

FLEMING  Judge.  The  fmgle  queftion  i» 
whether  the  heir  could  bring  an  a(^Qn  of  debt  up-* 
05  iMs  bond  ?  Every  decedent  leaves  two  repre- 
fenmives ;  the  executor,  who  reprefents  his  per- 
fonal  rights ;  and  the  heir,  who  reprefents  hia 
real  rights.  It  is  the  duty  of  the  executor  to  coK 
led  together  the  perfonal  ellate ;  of  which  he  i^ 
a  tm&ee  for  payment  of  debts  and  legacies ;  and^ 
therefore  is  enutled  to  fue  all  a£Uons  which  re-* 
lateto  the  perfon^lty;  becaufe  he  alone  is  enti^ 
tied  to  the  po/Teffion  of  tbe  perfonal  aflets,  for  thtf 
parpofes  jutt  mentioned.  But  the  heir  is  entitled^ 
to  the  reakys  and  therefore  every  a£tioi!,  re* 
^ptSdag  that  property,  belongs  to  him.  NoW 
the  bond  in  qucBion,  related  to  the  lands  altoge- 
ther, and  therefore  conftituted  napart  of  the  per- 
fonal eibte  of  the  teftator  j  as  no  breach  had  hap. 
ened,  or  forfeiture  incurred  during  his  lifetime^ 

as  to  entitle  the  executor  to  a  recornpence  for 
the  damages  which  the  teftator  had  fuftained: 
Confecpiently,  the  property  in  the  bond  belonged 
to  the  heir,  as  appertaining  to  the  inheritance,^ 
which  it  was  intended  to  feciire.  For  conditions 
and  covenants  real,  or  fach  as  are  annexed  to 
cftatcs,  defcend  to  the  heir,  and  he  alone  can 
take  advantage  of  them.  3.  Bac.  at.  2.0.  cites  i. 
^nd.  55.  If  the  bond  had  been  conditioned  for 
•wilding  a  honfc  upon  the  land,  and  the  forfeiture 
kad  happened  after  the  death  of  the  teftator,  it 
would  furely  be  more  tonfiftent  with  reafon  and 
jiKcc  that  the  hetr,  wh^  vv^as  ko'  be  beneficed  by 
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^P«*       the  building,  fhould  have  the  remedy  whatever 
linii'^^'H        *^  ^*^'  *^  ^^  ^^^^'^  power,    than  that  it  flioulcj 
^^^  '  **     belong  to  the  executor  j  who,  having  no  intereft 
in  the  matter,  would  not  be  ci)ncerned,  whether 
the  houfe  was  built  or  not.     The  cafe  of  the  nc^- 
minc  posrus  mentioned  in   Qo^  J^ifU   162,  is   ex- 
pref  ly  applicable;  and  (hews   that  the  intereft^ 
in  conditions  and  covenants  of  this  kind,  vefts  in 
the   heir.      All   the   foregoing    principles    more 
ftrongly  apply  in  a  cafe  like   the  prefent,  whero 
the  land  has  been  loft  altogether  j   and  the   mo* 
ney  recovered  is   to  be  in  lieu  of  }t.     In  fuch  a 
cafe  it  would  be  ftrange  if  the  law  w^re  to  efta- 
blifh  the  ufelef$  circuity,  of  a   fuit  firft  by  the 
executor  againft  the  obligor,  and  then  of  a  fuit; 
by  the  heir  againft  the  executor.  •  It  i?  certainly 
better  to  fay,  at  once,  that  he  who  has  the  right^ 
bas  the  remedy  to  affert  it.     There  is  a  pafl'agc 
in  Wtnt^ortV s  office  of  executors  which  may  be 
thought  to  militate   Jigaiuft  this   do6lrine.     But 
^he  author  appears  to  me  to  have  had  no  fixed 
opinion  concerning  }t.     For  in  one  place  he  fays^ 
tne  money  when  recovered  by  the  executor  is  af- 
(ets,    and  in  another  that  he  is  truftee  for  the 
heir.  '  Both  of  which  cannot  be  true.     But  they 
ferve  to  fliew  however,  the  ofcillation  of  his  own 
mind  upon  the  fubje6lj  and  therefore  but  little 
weight  is  attached  to  his  obfervations  with  re- 
JpeCt  to  the  point.     It  is  faid  that  there  is  no 
cafe  produced  of  fuch  an  adlion  having  ever  been 
brought  by  an  heir ;  but  that  argument  will  per- 
haps apply  both  ways  \  for  neither  has  any  au- 
thority been  produced,  of  its  having  ev^r  been  de. 
cided,  that  the  adljon  muft  be  brought  by  the  ex- 
ecutor:    Which  leaves  it  equs^Uy  as  Hncertain, 
whether  an  a6lion,    by  the  executor^   could  be 
maintained ;  and  that  very  uncertainty  is  of  itfelf, 
a  reafcm,  with  me,  for  not  fending  the  plaintiff 
back  to  explore  the  difficulty.     Upon  the  whole,  I 
s^m  for  reverfing  the  judgment  of  the  Diftridl 
Couf't,  and  enuring  jud^iment  for  the  plaintiS; 

CARRINOTON 
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CARRIN6T0N  Judge.    I  concur  w^th  tli^        f(fH| 
Judge,    who   laft  delivered  hU   opinion  j    whict^    iwSIiU. 
tf i^ot  fupported  by  ftridl  law,  if|  at  leait,  a^reea*     r^L    \ 
Ue  to  the  ioundelt  principleii  ^f  juftice  iind  ^^oo<| 

fenfc. 

But  the  Ijiw  is  <;er^iply  witlj  the  opinion.     In 

f.  JStfr*  421,  it  is  faidj^  that  rents  in  lieu  of  pro^ 
cs,  charters  and  writings  relating  to  lands  go  to 
the  heir;  and  In  the  paffage  cited  from  3.  £ac, 
10,  conditions  and  covenants  real,  fuch  as  ar^ 
annexed  to  real  eftates,  go  to  the  bqir  iilfo.  S9 
that  the  title  to  the  fecurity  feeras  to  be  clearly 
veftedinthe  heir:  And  it  is  admitted  that  ax^ 
a6Hon  of  covenant  would  have  lain  for  l)im«  But 
I  cannot  difcover  any  reafonable  di(lin6tion  be* 
tween  debt  and  covenant  in  fuch  a  cafe*  For  in 
both  the  objedl  is  to  recover  compenfation  for  ^ 
(pegitip  injury  4^ne  to  the  inheritance,  orinothei; 
words  tq  the  heir  j  and  why  the  recovery  {houl4 
in  one  a£UoD  enfure  to  the  heir,  and  in  the  other 
to  the  exceptor,  \b  very  difficult  to  conccivet 

The  bond  in  the  prefent  cafe,  upon  tbf  very 
hu  of  it,  imporu  that  it  could  pot  form  any  part 
of  the  perfonal  aflets.  For  it  refpeded  t^c  title 
to  the  Inheritance  only,  to  which  it  was  an  ap« 
pwdage.  The  heir  therefore  had  a  right  to  it 
u  one  of  t|)e  ipuniments  of  his  title ;  and,  as  th^ 
breach  happened  in  his  own  time,  he  had  a  right 
to  fue  upon  it }  and  might  bring  debt  or  covenant 
athis  election.  For  if  tfie  cbyenant  binds  the  obli^ 
pr  and  his  repreftnifativ^s  to  the  heir,  the  con- 
tenu  of  it  roult  belong  to  the  heir  likewifc;  and 
the  fum  being  certain  an  a^on  of  debt  to  recoyi^C 
ii  was  properly  brought. 

Indeed  the  conduct  of  the  defendant  adipjt;  the 
propriety  of  the  adion.  For,  inftead  of  except^ 
ing  to  the  form  of  the  a6lion,  he  h^f  pl^^d  over^ 
2nd  dated  aQets  to  a  cert;fin  ait^oupt.  bn  whicl^ 
plea  an  iflue  was  taken ;  ^n^  on  %ht  trial  a  ver« 
ii&  pafled  for  the  plaintiC  After  which  it  woul<^ 
be  too  n^uch  to  allow  an  exception  to  the  adlion. 
'  "  •  E.  *   '  ^  ^i^!^^^? 
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Eixjxi  wiflioui  cleSr  principlee,  or  the  moft  dccifire  au- 
Semotilie  ■  ^^^^^^^^^  require  it,  But,  as  there  are  neither  ia 
^.» .       •    {he  preftnt  cafe,  1  thin^  the  judgment  of  the  Dil- 

tri6tCburt  fhould  be  revcrfedj  and  that  judgment 

fliould  be  entered  for  the  plaintiff. 

LYONS  Judge.  This  is  a  fuit  at  Common 
Law,  and  muft  be  decided  according  to  the  rules 
ana  principle&  of  the  Common  Law^ 

By  the  Common  Law  all  charters  an4  ynritings 
telating  to  the  freehold  and  inheritance,  that  is 
io  fay,  deeds  and  covenants  conveying  lands,^ 
/*rhich  caii  be  transferred  as  I  undcrftand  it,  fol- 
low the  intereft  of  the  laud  and  belong  to  the  heir 
to  |)r<ote6l  his  title.  But  leafes,  mortgages,  judg- 
mcnts  and  bonds  for  payment  of  mone)%  belong 
to  the  executor  and  are  ailetsu 

.  Leafes,  made  by  the  anceftor,^  refervingrentto 
the  heir  and  es;ecutor,  go  to  the  heir ;  the  rent 
being  inci4ent  to  the  reverfion :  But  mortgages^ 
bonds  payable  to  the  anceftor  and  heir  for  money, 
^  in  a  penal  fum  go  to  the  executor ;  for  the  ex- 
ecutor mall  take  advantage  of  Qov^nanU  idi  gra£i« 
i.   fentr.  175. 

r  A  bond  for  conveying  of  land  or  for  fVtther  at 
fut-anccs,  conveys  no  eftate  at  Common  Law,  nx>r 
can  any  eftate  be  recovered  by  fuit  upon  it.  Such 
a  bond  wilt  not  enable  the  heir  to  recover  or  de- 
fend at  law;  It  is  not  affignablc  at  Common  Law^ 
and  oannot  be  transferred  to  a  purchafer :  It  id 
therefore  ufelefo  to  the  heir  in  that  refpedt.  Mo- 
a»y.and  not  land  is  to  be  recovered  on  it ;  and 
ihe  whole  penalty  is  forfeited  by  a  fi^gle  breach. 
It  i«  true  that  cither  party  may  have  recourf(p  t^ 
a  Court  of  Equity  ;  tl/e  obligee  for  a  fpecific  per- 
jformance  of  the  condition,  and  the  obligor  to  bo 
relieved  againft  the  penalty,  on  making  compen^ 
fation.  But  at  law  the  aftiort  muft  be  for  thtt 
penalty  only,  and  as  that  ismone^  and  a  gro£» 
ium,  the  fuit  muft  be  brought  by  the  executor  |m 
legal  reprefthtative  of  the  perfonabeftatc* 
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j|i.  be  bound  to  B.  oybond,  llatutcorrecogniz;inc^  *^^  ' 

ior  aflurajice  of  land,  B.  dieth,  and  « he  land  dc-  ;  '^^*^* 
|:endto  the  heir;  or  be  it  that  B.  fold  the  land 
to  C,  and  affignedto  him  the  bond  ^c.  yet  muft 
!  the  fait  &c.  be  in  the  name  of  tlie  executor  of  B; 
and  neither  of  the  heir  or  ailignee  j  and  that  which 
is  recovered  will  be  affets  in  law  to  clarge  the 
executor  af  I  take  it ;  yet  in  equity  it  pertains  to 
the  heir  or  affignee.  quere^  If  the  executor  mid- 
dle not,  but  only  fuffer  his  name  tobe  ufed/'  Went^ 
vortb  off\  Ex.  74^  In  another  place,  he  has  a  pafTage 
tothiseffe<a,  "  Many  have  bonds,  ft-atutes,  or  recog- 
nizances for  warranty  or  enjoying  of  land,  or  freeing 
&c.from  incumbrances  in  genei^al,'  or  particular. 
Now  he  which  hath  thefe,  feliing  the  land,  may 
bylettcrof  attorney  lawfully  aflign  them  to  tht 
party  who  buyeth  land  or  leafe:  but  this  notwith- 
ftanding,  the  intereft  remains  in  him  who  fcllcth, 
and  by  his  outlawry  they  may  be  forfeit eo\  or  by 
himfelf  releafed,  any  bond  to  the  contrary  no^- 
withftanding;  and  if  he  die,  the  intercd  in  law 
win  be  in  and  go  to  his  executors,  and  in  theif 
names  only  fuit  or  execution  may  be  had  or  main- 
tained. But  if  the  vendor  belides  alignment 
makes  as  to  the  obligation  &c.  only  the  ven- 
dee executor,  by  this  the  interefl:  after  the  death 
of  the  party  will  be  in  him  acl-Jally  &c.  fince 
none  but  hecan  releafeordifcharge,  nor  any  other 
name  need  to  be  ufcd  to  fue  or  take  benefit  ilicreof.** 

Thefe  paflagss  prove,  that  bonds  for  convey* 
ances,  and  affuranccs  do  not,  like  covenants  i?i 
conveyances,  run  with  the  Innd,  mi  J  become 
the  property  of  the  heir;  but  belong  to  the  execu- 
tor, and  if  fo,  the  naming  of  the  heir  is  mere  fur- 
pliif^ge,  and  gives  him  no  right  of  aition. 

This  do6lrine  is  attended  with  no  inconveni^ 
^nce  to  the  heir,  whether  the  breach  be  before  or 
after  the  anceftors  death:  If  before;  the  execu- 
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15pp^  \oT  will  recover  damages  for  that  breach,  an'^  i 
be*^^*'!!  scire  facias  for  {utut^  breaches  may  be  broiighV 
pemovi  ic.  .^  j^j^  xi^me  upoh  the  judgment,  until  the  whole 
bcnMty  is  exhatlfted;  which  like  the  Governor, 
fuftit^S  and  Other  public  officers  he  Would  notj 
wrh^p^>be  allowed  to  releafe.  If  after;  the  heir 
inuft,  indeed,  make  ufe  of  the  executors  name 
in  bringing  the  fuit,  but  the  Recovery  will  be  foi' 
his  own  benefit.  Bo  that  his  intereft  is  fufficient* 
ly  protc6t^d* 

It  was  faid  that  the  nomini  posjia  in  a  leafe 
may  be  fued  for,  and  recovered  by  the  heir  in  his 
own  name;  which  the  appellees  counfel  infifts  is  a- 
palogous  to  the  prefent  cafe.     But  that  is  not  fo*  \ 

Vqt  iA\tnof^ine  ptenne  Wke  the  rent,  it  is  inci- 
flent  to  thereverfion,  and  defipends  to  the  heir  at 
Common  Law,  It  waits  on  the  rent,  and  cannot  be 
relcafed until  the  rent  is  behind:  Ncm  payment 
jnakes  it  a  duty.  3^i?/r.  215.  4*  ^^  285. 

.  The  ar^rfient^  that  tlie  V^  of  Aflembly  by  Ai^ 
claring  that  the  penalty  ihall  be  difcharged  by  j 
payment  of  the  damages  founa,  does  in  effedl  de« 
ftroy  the  diftinftion  between  debt  and  covenant, 
has  no  weight  with  me.  For  that  a6l  does  not  dl- 
ter  the  nature  of  the  aflion,  but  the  fame  judg«- 
inent  for  the  penalty  is  ftill  preferved  by  the  a6lr^ 
and  a  collateral  relief  only  gi^^en,  in  order  to  pre- 
sent the  neceflity  of  applying  to  a  Court  of  Equi- 
ty. So  that  the  aft,  inftead  of  confounding  thi 
dlftinftion  between  them,  does  in  expriefs  termi 
fupport  iV.' 

There  muft  ^aVebeeti  many  bonds  for  conveys- 
ances  and  ^(Turing  of  titles  in  England,  yet  there  is 
no  precedent  of  lany  fuit  or  declaration,  by  art 
heir,  upon  fuch  a  bond;  and  if  no  fuch  precedent 
can  be  (hewn,  then,  according  to  Littletons  rulc\ 
it  is  a  good  argument,  that  an  a6lion  lies  not, 
becaufe  one  was  sever  brought. 
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\  am  therefore  of  opinion  thit  there  is  no  etrori        ^twp99 
tnd  that  the  judgment  ought  to  h^  affirmed.  l>«moi'lk. 

PENDLETO.^  Prelidenh  The  Bond  is  td 
Peter  Eppes,  his  heirs  or  eiecutorsi  to  operate 
la  fuccelHon,  and  not  to  any  'two  «t  the  faint 
fi'Dc;  to  Peter  during  his  life,  in  which  no  breach 
^as  made,  and  at  his  death  it  became  pavable  to 
:^.<e  of  lui  two  legal  reprefentatives,  ztA  not  to 
buth.  So  that  the  objeAion  that  the  obligee  was 
liable,  at  the  fame  time,  to  be  fucd  by  two  diife* 
r?nt  perfons,  does  tCot  Cfrem  to  have  any  force* 
Tlie  piper  and  the  reme<!y  can  Mong  only  to 
lie;  and  the  queftioVi  is,  to  which?  The  heir  is 
>^  much  the  legal  reprefentative  of  the  teftato^ 
i*>  to  the  real  eftair,  as  the  executor  as  is  to  tho 
::rfonal ;  and,  with  the  land,  the  heir  takes  all 
ii;cds,  and  writings  relating  to  them,  whether 
f  r  conveying  the  title  or  prot*6Hne  his  quiet  en» 
};ment;  with  none  of  which  cottld  the  executor 
Wermcddle,  as  it  is  laid  down  hy  Bacon  in  hi$ 
ft;  ond  volume  411  (from  Hoir^  air.  fig.  and 
y'cnN},  63,)  where  he  is  profe/Tedly  treating  of 
the  diftincl  ri^jjhts  of  the  heif  and  exe'cuton 

The  fame  autlwr  in  his  3a.  voi^  io,  fretting 
cf  the  rights  of  tlie  heir  to  take  advantage  of  tho 
<"'nditions  or  covenants  made  to  the  anceftof, 
Says  down  this  general  principle,  "  conditions 
rind  covenants  real,  or  Ibch  as  are  annexed  to 
'^'cftates,  (liali  go  to  \he  heir  and  he  alone  (hall 
"take  advantage  of  them."  In  a  note  he  makes 
this  obvious  diitinftion  that  in  cafe  of  a  breach 
fcthe  teftators  lifetime  it  fhall  go  to  the  execu- 
^;  the  land  being  gone  and  the  fubftitute  money. 

Bat  we.  are  eaibarrafled  by  the  term  penal- 
^;  which  is  money;  was  a  debt  from  the  date 
of  the  bond  i  and  therefore,  at  law,  muftgotothe 
tiecutor. 

This,  if  it  could  be  true,  would  wholly  derange 
*^s  principles  laid  down  by  Bacon :  And  how 
;^it  proved?  I  confider  it  to  be  the  fame  a*?  tim- 
-ron  the  land;  if  fevered  in  the  teftators  lifo 
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Krp«i  titt*  it  Will  go  to  the  executor ;  if  growing  it  wil 
-j_*''*  '  belong  -to  the  heir.  It  is  laid  down  in  Co^  Liit 
«iemoril)c.     ^^^^  ^^^  .^  ^  ^^^  1^^  bound  by  deed  to  pay  ano 

ther  a  fum  of  money  ait  a  future  day,  a'leleaf 
9f  all  a<!iliohs  before  the  day  (hall  be  a  bar  j  be 
caufe  the  debt  was  a  thing  ina6lion,  and  althougl 
he  could  not  fue,  becaufe  it  was  debitum  inprt^ 
lenti^  lohendum  in  fttturo^  yet  fincc  the  right  o 
aiSlion  was  in  him,  a  releafe  of  all  aftions  was 
difcbarge  of  the  debt. 

Penalties  in  their  nature  follow  the  fubjeft  the; 
tre  inteiMled  to  inforce :  And  the  cafe  put  of 
nomine  poena  3d  Bacon  ao.  applies  dire£lly  \\ 
terms  ^  fince  be  ftates  the  cafe  of  a  penalty  t 
inforce  the  payment  of  rent ;  which  (that  is  th 
penalty)  he  fays  ought  in  reafon  to  go  to  hira  wh 
bas  a  right  to  the  rent.  So,  in  the  prefent  cafe 
the  penalty  is  to  go  to  him  who  lod  the  land  iu 
tended  to  be  prote£led  by  it.  But  it  is  faid  tha 
there  is  no  inftance  of  a  fuit  by  the  heir  for  a  pc 
Baity-  I  have  not  fearched  for  th^  precedent ;  bu| 
believe  it  would  be,  at  lead,  as  difficult  to  produc 
one,  of  an  executors  fuing  for  the  penalty  of 
bond,  which  had  a  condition  for  quiet  enjoymen 
of  land  annexed  to  it,  and  the  condition  not  brc 
ken  at  the  teftators  death. 

In  this  cafe  the  heir  has  fuftained  the  lofs  t 
be  recompenfed ;  he  is  named  as  obligee  in  th 
bond;  has  rightfully  the  poffeflion  of  it;  an 
I  can  find  no  principle  of  the  moft  rigid  law  t 
prevent  his  recovery  in  the  mode  he  has  purfued 

A  majority  of  the  Court  therefore  is  of  opinio 
that  the  errors  afligned  to  arreft  the  judgmen 
^re  infufficient  for  the  purpofe ;  and  confequeni 
ly  that  the  judgment  of  the  Diftrift  Cv^urt  is  ei 
roneous:  It  is  therefore  to  be  reverfed,  an 
judgment  entered  for  the  plaintiff. 
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COOKE 

against 
S  I  M  M  S. 

E'  111  aAion  on  the  ctfe,  brought  by  Simms  in      laana&M 
the  Huftings   Conrt    of  Alexandria     againfl  ontbecaicop- 
ke;   the  declaration  contained  four  counts.  ?■  *  "**1^ 
htt  foft  charged,  *♦  That  the  defendant  made  his  ^'^e  J^. 
^certain  writing  fubfcribed  w|th  hif  hand  in  the  preis  zffum^ 
f  wonb  aud  iigurea  following,   to  wit,    Alexan*  ^  i^ud  in  & 
^irta  January  §2/3,  1792,  iVbtreas  Jtat  Simnu    d«:l*«^f 
^^ittxandriabai  this  day  given  mc  bis  dbligO'  titii]«SLnote 
^tkm  promiiing  to  ossify  transfer  and  deliver  ©fiaad    Jo 
Pmnieor  my  order  on  tbe  fifteenth  day  ef  June  teec  ^rhm  t^ 
^nexi  ensuing  tie  sum  of  five  thousand  dollars  of  '^  iuforiyttf, 
F  Ae  funded  debt  of  tbe  United  States  of  America 
^kmrhtg  an  annual  interest  of  six  per  eentun^^ 
^emmonly  called  six  per  cent  stocky    I  do  hereby 
^promise  on  receiving  of  tbe  said  sum  of  five  thoU' 
^sa^dottars  of  tbe  funded  debt  of  tie  United 
*SidUs  of  Asnerica^  bearing  an  annual  interest  of 
^uxper  centum,  agreeably  to  bis  said  obligation^ 
^tdpay  tbe  said  Jesse  Sitnms  or  bis  order  tb^ 
•itt»  of  six  thousand  Spanish  milled  dollars  or  tbe 
^nabe  thereof  in  gold^  as  witness  my  band* 

"  STEPHEN  COOKE. 

Witnesf^  James  Gillies. 

\.  ^  And  in  £i€l  the  plaintiiT  laith  that  he  offered 
I*  to  perform  all  things  on  his  part  necelTary  to  be 
F me  and  performed.'*  The  fecond  count  was 
Pflion^  laid  out  and  eippended,  by  the  platntif!, 
■rthe  o&  of  the  defendant.  The  third  for  money 
Wftod  i^ceived  by  the  defendant  to  the  uie  of 
^piaiatif;  The  fourth  count  charged,  that 
iedefSnidant  in  confideration  that  the  plaintiff 
*iud{}vea«nt0him  an  obligatioa  of  him  the 

«^  plaintiff, 

I 
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••plaintiff,  pTomifingto  affign,  transfer  an4  del 
••  ver  to  the  faid  defendant  or  his  order  on  th 
**  fifteenth  day  of  June  in  the  fauie  year  ;he  fui 
^  of  five  thoufand  dollars  of  the  funded  debt  c 
♦*  the  United  State*  of  America,  bearing  an  apii 
^  al  intereft  of  fix  per  centum  commonly  called  d 
^  per  cent  ftock,  undertopk  apd  ^ithfully  proniil 
**  ed,  on  receiving  the  faid  funi  of  five  thoufan 
♦*  dollars  of  the  funded  debt  of  the  ynited  State 
^  of  America  bearing  s^n  ^nnual  intereft  of  fix  pe 
**  centun^  agreeably  to  th^  obligation  aforefaid,  t 
♦*  pay  to  the  faid  plaintiff  or  his  order  the  funj  c 
^*  fix  thgufand  fp^RiiU  milled  dollars  or  the  valu( 
^'  thereof  in  gol4»  and  the  plaintiflf  in  fa£l  faitl] 
*'  that  be  on  the  faid  fifteenth  day  of  June  in  th< 
•*  year  afojrefaid,  at  the  town  aforcfaid,  offered  t< 
^^  the  faid  defendant  the  faid  fum  of  five  thoufani 
f*  dollars  of  the  funded  debt  of  the  United  State 
^*  of  America,  bearing  an  annual  intereft  of  fi: 
<*  per  centum  per  annum,  agreeable  to  the  obli 
^^gation  afor^faidf  and  offered  that  the  fam< 
i^  mould  be  affigned  and  transferred  to  h^m  or  hii 
*(  order,  and  required  him  to  perform  his  proi 
^^mife  aforefaid,  and  the  faid  defendant  (hen  anc 
^^  there  refufed  to  receive  the  faid  fum  of  fiv< 
*'  thoufand  dollars  fix  per  cent  ftock  aforefiid,  an^ 
^'  refufed  that  the  fame  (hould  be  transferred  t< 
^  him/'  The  declaration  then  concludes  witl 
affigning  a  general  breach  in  t)ie  fpll^w|n?  words 
'^  Neverthelefs  the  faid  defendant  though  ofte^ 
^  a^erwards,  required  to  perform  his  faid  fevera 
^^  promifes  aforefaid  and  ftili  doth  refufe  to  pi^ri 
f^  form  them  and  each  of  them,  to  his  damag< 
*^  three  hundred  pounds,  ^nd  therefore  hp  bring! 
f*  lull,  ax^d  fo  forth. 

The  defendant  prayed  oyer  of  the  writing,  an< 
then  plead  non  assumpsit  to  the  tirft,  fecond,  zni 
third  counts ;  on  which  the  plaintiff  took  ifTue 
And  as  to  the  firft  count,  the  defendant  furtbei 
plead,  **  that  the  plaintiff  did  not  affign,  transfej 
♦*  and  deliver  to  him  or  his  order  the  fum  of  fiv< 
H  {^ufaod  doUafs  of  t}>e  funded  debt  of  the  United 
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"  States  of  America^  bearing  an  annual  intereft 
^'  of  fix  per  centum  per  annum,  commonly  called 
*'  fix  per  cent  itock  agreeably  to  his  faid  obligation." 
And  as  to  the  fourth  count  the  defendant  demur- 
red, I.  Becaufe  the  plaintiff  did  not  alledge  that 
he  offered  to  alTig^n  and  transfer  the  faid  5000  dollars 
of  the  funded  debt  at  the  T'rc.T/wry  of  the  United 
States .  or  at  the  Office  of  the  Commissioner  of  Loans. 
2.  Becaule  the  tender  fet  forth  in  the  dcclaratioa 
was  informal  and  infufficient.  3.  Becaufe  it  is  not 
avered  that  the  plaintiff  had  a  right  to  affiga  and 
transfer  the  fard  5000  dollars  of  the   funded  debu 

The  plaintiff  as  to  the  fecond  plea  to  the  firft 
count  fays,  that  he  on  the  15th  of  June  1 792,  at 
the  tO'ivn  aforesaid  offered  to  the  defendant,  "  the 
"  faid  fum  of  five  ihoufand  dollars  of  the  funded 
"  debt  of  the  United  States  of  America  bearing 
*^  an  annual  interefl  of  fix  per  centum,  agreeable 
**  to  tlie  obligation  afore  faid,  and  offered  that 
"  the  fame  ihould  be  affigncd  and  transferred  to 
"  him  or  his  order,  and  then  and  there  re- 
"  quired  the  defendant  to  perform  his  promife 
**  aforefaid ;  and  the  defendant  then  and  there  re- 
"  fiifed  to  receive  the  faid  fum  of  five  thoufand 
"  dollars  lix  per  cent  ftock  aforefaid,  and  refiifed^ 
"that  the  fame  Ihould  be  transferred  to  him*'* 
Then  follows  an  entry  in  thefe  words,  by  '*  con* 
"  fent  of  the  parties,  the  declaration  is  amended 
"  to  the  fourth  count,  *  and  the  demurrer  filed 
"  withdrawn.** 

The  defendant  demurred  to  the  plaintiffs  repli- 
cation aforefaid  to  the  fecond  plea  to  the  firft 
count.  I.  Becaufe  it  appeared  by  the  plaintiffs 
own  fhewing,  that  the  offer  to  transfer  was  made 
it  the  town  of  Alexandria,  and  not  at  the  Trea- 
tury  of  the  United  States,  or  at  the  office  of  the 
Commissioner  of  Loans.     2.  Becaufe  it  appears  by 
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CooW*        ttie  plaintiffs  own  fliewing,  that  he  hath  not  per* 
^^r  {oTtaei  what  he  oi^ht  to  have  doae  in  order  to  en- 

title him  to  his  a6tion  ^gainft  the  defendant* 
3»  That  it  is  Rot  averred,  Uiat  the  plaintifF  had 
a  right  to  tr^ix&ier  the  faid  5000  dollars  of  the 
ftinded  debt«  The  plaintiff  joined  in  the  demur- 
rer. The  Huftingg  Court  decided  in  favor  of  the 
plaintiff,  upon  the  demurrer ;  and  awarded  a  writ 
of  enquiry  of  damages.  The  jury  found  jC  159 
damages ;  and  tjb^  Huftiags^^urt  gave  judgment 
for  the  fame*  -** 

The  defendant  appealed  to  the  DiftrJft  Court  ^ 
where  the  judgment  of  the  Huttings  Court  was 
affirmed;  and  from  the  judgment  of  affirmance  the 
defendant  appealed  to.  thjls  Court. 

The  cafe  was  argued  at  a  former  term,  hy  Mar- 
fliall  for  the  appellant  and  Lee  for  the  ap- 
pellee. When  the  judgment  of  the  DiftriSl  Court 
was  re verfed ;  but  that  judgment  was  fet  afide  dur* 
ing  the  fame  term,  and  t^  caufe  continued  fo^^ 
another  argument. 

Marshall  for  the  appellant.  The  declarati- 
en  does  not  ibew  a  faificient  caufe  of  aAion.^  It. 
does  not  fliew,  with  fufficient  certainty,^  that  thej 
defendant  accepted  the  plaintiffs  obligation ;  with* 
out  which  there  was  na  confideration.  But,  if 
it  did,  ftill  the  plaintiff  has  not  entitled  himfelf 
to  what  he  claims.  For  the  mere  offer  to  trana-* 
fer  was  not  enough,  i.  Ld^  Raym*  440,  $86.  i;^ 
Mod.  529.  Therefore  the  plaintiff,  having  omit* 
ted  to  Ihew  a  performance  on  his  part,  has  not 
ftated  a  fufficient  ground  of  aAion  againft  the  de- 
fendant* But  the  declaration  muft  Ihew  a  fuffi. 
cient  caufe  of  aftion,  oi*  the  phintiff  cannot  re^^ 
cover.     4.  Bac:  air:  6. 

Nothing  then  can  fuftain  the  declaration  unlefk 
the  replication  has  aided  k;  which  has  been  fup. 
pofed,  inafnmch  as  it  is  faid  that  the  declaratiox^ 
and  replication  may  be  incorporated  together^ 
fo  as  to  morke  one  plea^    But  thijs  cannot  be  doti^ 
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Waafe  it  would  be  a  departue^  For  it  is  a  dif- 
tindl  matter  which  is  fet  forth  in  the  repHcatioa, 
from  that  which  is  contained,  in  the  decdaratioa ; 
and  this  according  to  all  the  authorities  is  a  de- 
parture. It  is  a  variation  from  the  title,  which 
the  plaintiff  had  once  infifted  on ;  and  therefore 
is  exprcfsly  within  the  definition  and  principles 
laid  down  in  3.  Black.  X^om^  310,  and  4.  Bac.  abr% 
T22.  The  inftances  there  put  illuftrate  and  con- 
firm it.  Thus  in  the  cafe  of  the  aflize,  where  the 
tenant  pleads  a  defce^  from  his  father  and  gives 
colour,  the  demandam  entitles  himfelf  by  a  feoif- 
TOcnt  from  the  tenant  himfelf,  the  tenant  cannot 
£ay  that  the  feoffmeiu  was  on  condition  and  (hew 
the  condition  broken ;  for  it  would  be  a  depar- 
ture, as  containing  maiter  new  uid  fubfequtnt 
to  that  of  his  bar:  Which  is  a  cafe  in  pointy  and 
proves  that  the  fubfcquent  matter  contained  in 
the  replication,  was-  a  departure  in  the  prefent 
cafe.  This  dotSlrine  is  fupported  by  2.  Wils.  98  ; 
and,  in  fliort,  there  is  not  a  fingic  authority 
which  does  not  go  to  fliew  the  fame  thing;  and 
toprovainconteftibly,  tliat  the  new  matter,  in- 
troducea  into  the  replication  herc^  was  a  departure 
from  the  declaration. 

So  that  if  It  were  even  tf  ue,  that  a  declaration 
and  replication  can  be  incorporated,  it  would  not 
affift  in  the  prefent  cafe.  But  there  is  no  cafe 
which  goes  to  prove  that  fiich  incorporation  can 
be  made.  For  that  would  be  to  allow  every  bacb 
and  infufficient  declaration  to  be  amended  by  the 
replication ;  and  in  iliort  every  bad  prior  piea  to 
be  amended  by  the  fubftcjnent.  So  tJiat  the  fe- 
ries  would  be  rn'finitt- ;  and  llie  cnJJ<*ss  altercation^ 
fpoken  of  by  the  bo  )ks,  and  wliich  the  do<Flrine 
of  departure  was  ellablilhcd  to  prevent,  would  be 
iiitroduced. 

But  there  is  another  fatal  objeOion  in  this  cafe; 
namely,  that  no  assumpsit  is  laid  in  the  declara'^ 
tioo.  For  the  mere  recital  of  the  note  was  not 
liifficiejit.     The  assumpsit^  which  the  hw  railed, 
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Cooke         ought  to  have  been  averred:     Becaufe   the  pro- 

";2!t*e  ^^^  '^  ^^®  ^^^y  8^^  ^^  ^^^  a6lion,  aud  thercfure 
""""*'  (hould  be  dated,  i.  Lev.  164.  a.  X^/.  Raym. 
1516.  2.  JTtfjA.  187.  Which  laQ:  cafe  is  an  ex- 
prefs  authority  in  the  very  point;  and  the  fame 
doftrinewas  afterwards  held  in  the  cafe  of  Chi- 
chester vs  Vass  *  in  this  court.  If  th;i  Englilh 
books  of  praftice  be  confulted,  no  form  wiil  be 
found  which  omits  ait  averment  of  tlie  implied 
promife.  So  that  as  well  upon  the  authority  of 
adjudged  cafes,  as  upon  the  fonijs  in  ule,  it  is 
clear  that  the  failure  to  ftate  tlie  affumpfit  is  an 
incurable  error. 

But  the  judgment  is  erroneous  upon  another 
ground.  There  were  two  pleas  to  the  fiWl  count; 
the  firft  a  general  plea  of  non  assumpsit^  and  the 
fccond  a  fpecial  plea.  Upon  the  fo;  nicr  the  par- 
ties were  at  iffue;  and  notwithftandinec  this,  the 
court,  on  overruling  the  demurrer,  have  proceed^ 
ed  to  enquire  of  the  damages,  without  trying,  or 
otherwife  difpofing  of  the  lifue  upon  a  good  and 
fufficicnt  bar.  Which  i'^  manifeft  error;  becaufe 
the  defendant  had  a  right  to  inlift  on  having  his 
plea  tried. 

-Call  contta.  The  declaration  and  rcplicafi 
on  may  be  incorporated  together  and  tui;cn  as 
one  plea.  For  all  the  pleadings  of  the  party  is 
but  one  expofition  of  his  cafe.  The  replication 
operated  like  an  amendment  to  the  declaration, 
and  might  fupply  the  omiffions  and  de Sciences  in 
that.    Xdv.  x8. 

The  replication  is  not  a  departure  from  the 
.declaration :  Becaufe  it  is  every  way  confiftent 
with  it ;  and  may  be  faid  to  grow  out  of  it.  For 
the  declaration  charges  a  general  offer  of  per^ 
formance  on  the  part  of  the  plaintiff;  and  the  re- 
plication only  extends  the  allegation  and  ihews 
how  he  offered  to  perform.  It  is  therefore  with- 
in 


•  I.  Call's  rep.  8j. 
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in  the  reafon  of  all  the  cafes  upon  pleadings; 
which  admit  that  the  replication  may  explain  the 
generality  of  the  count.  5,  Com.  J^^g*  43^*  3e« 
lideft  the  plea  here  rendered  the  replication  ne« 
ceflary^  becuufe  it  denied  the  transfer;  which 
denial  was  true;  and  therefore  the  plaintiff  mis 
oWiged  to  confcfs  and  avoid,  or  the  bar  would 
have  precluded  hinu  It  is  therefore  within  the 
rcafoii  of  ihe  do^lrine  of  new  aflignmcnts :  Which 
Here  never  held  to  be  a  departure  merely  becaufe 
they  ftated  a  new  fad. 

It  is  not  true  that  becaufe  additional  matter  is 
lided  it  is  therefore  ncceflarily  a  departure.  On 
the  contrary  even  furplufage,  although  contain* 
tpg  additional  matter,  is  not.  3.  Term,  Sep,  376. 
AVhich  fhews  that  every  thing  coniillent  with  the 
Jeclaration  niay  be  united  to  it,  and  the  reft  re- 
jected. The  cafe  in  2.  IVils.  8,  explains  the  na- 
lare  of  departures,  and  was  a  ftrongcr  cafe  than 
this;  becaufe  there  the  defendant  might  have  ta- 
ken iflue  on  the  replication ;  but  here  it  was  ab- 
folutcly  neceifary  to  anfwer  the  defendants  bar; 
and  a  ncceffary  anfwer  to  the  oppofite  plea  is 
never  coniidcred   as  a  departure.     5.   Com*  Dig' 

438. 

The  replication  contains  a  fufficient  caufe  o^ 
aclion:  Becaufe  the  offer  to  transfer  was  enough, 
v:hen  the  defendant  rcfufcd  to  accept.  For  the 
cafe  is  very  different  from  that  in  Z^.  Raym,  441; 
becaufe  here  the  offer  was  to  the  defendant  him- 
ftrlf,  which  the  court  in  that  cafe  allowed  would 
have  been  fufBcient, 

There  is  a  {w^xci^nt  as  sumps  U  laid}  becaufe  the 
cote  itfelf  contains  an  exprefs  promife;  and  it  is 
ifumaterial  how  the  promife  is  ftated,  provided 
it  be  laid  at  all.  For  the  only  objeft,  in  ftating 
it,  is  to  fhew  that  there  was  an  agreement  to 
pav.  But  no  particular  let  of  words  is  required. 
It  is  wholly  immaterial  what  expreifions  are  ufed, 
it  the  agreement  be  actually  Ihewn.  But  you 
unnot  reader  the  agreement  more  certain  by  any 
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6ttier  form,  than  by  a  recital  of  the  very  wor(!« 
of  it ;  which,  as  the  end  of  all  pleading  is  only 
to  inform  the  adverfary  with  what  he  is  charged, 
is  the  Idaft  exceptionable  mode,  and  moft  certain- 
ly eiFedls  the  defired  obje«5l*  The  cafe  of  Buckler 
vs  Angela  V*  Lev.  164,  does  not  oppugn  thel'c 
ofcffervations  5  becaufe  in  that  cafe  there  was  no 
cxprefs  prortiffij  ftated;  and  for  want  of  it,  the 
declaration  was  nonfenfe.  The  fame  obfervation 
applies  to  1.  Ld.  Raym^  ^%^^\  and  perhaps,  in 
both  cafe^,  the  omiffion^  at  this  day,  would  be 
confidercd  as  a  mere  vitium  clerici^  not  affefttng 
th^  judgment.  There  is  probably  fome  omiffion 
in  the  ilatemertt  of  the  cafe  of  Uinseon  vs  Fran- 
cisco* a.  Wash*  187  J  but  at  any  rate,  there  was 
no  recital  of  an  exprefe  promife  in  that  cafe>  sfj 
there  is  in  this;  nor  did  the  replication  there 
tepeat  the  promife  as  It  does  here.  For  if  it  had 
^e  recital  would  have  been  fuffJcient,  £uer*s 
plead-  45*  As  to  the  cafe  of  Gbicbestcr  vs  Vass^ 
the  failure  to  lay  an  affumpfit  was  not  the  ground 
of  decifion  there  5  but  the  omiflion  to  aver  what 
fam  the  other  daughters  received.  In  fliort,  af- 
ter ftating  thcf  exprefs  promife,  it  never  can  be 
ncceflary  to  repeat  the  affumpfit  which  the  law 
raifes.  For  what  purpofe  (hould  this  be  done? 
No  ufe  can  refult  from  it;  and  it  would  only  tend 
to  create  a  redundancy  of  wordsj  and  to  fill  the 
record  with  needlefs  repetition. 

As  to  the  1^  point,  relative  to  the  enquiry  o^ 
damages  without  trying  the  iffue;  it  does  no^ 
appear  that  the  defendant  afked  for  a  trial ;  and  hi^ 
omiffion  to  do  fo,  muft  be  confidered  as  a  waivel 
t>f  the  plea  of  non  assumpsit.  | 

Marshall  in  reply.  The  cafe  in  Telv*  iSJ 
does  not  apply,  becaufe  the  replication  therd 
would  have  purfued  the  declaration  j  but  here  the 
foundation  of  the  a£Uon  is  the  refufal  in  the  de. 
Pendant  to  take  the  ftock;  and  that  is  no  wher^ 
ftated  before  in  the  declaration.  For  the  declor 
ration  merely  is,  that  the  plaintiff  offered  to  per- 
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form  all  the  things  on  his  part  to  be  perform  cd,  Coojte 
and  fays  aotbing  of  the  refufal.^  Which  ii  not  g.^'' 
drawn  forth  in  the  replication  by  any  thing  con« 
uined  in  the  plea  of  the  defendant;  which  in  faSt 
was  bat  a  mere  denial  of  the  declaratioxu  None 
of  the  cafes  ^it^d  by  the  appellees  connfel  come 
up  to  this,  whith  was  a  dear  departure.  For  i( 
introduced  new  matter,  without  any  necefljty  for 
it  from  the  adverfary  pieadii^.  The  form  of 
declaring  in  En^and  is,  to  ikate  the  promife 
which  the  law  raifes,  although  the  promife  in  th# 
contra6l  be  previoufly  ftated.  i.  liici^  prac:  K» 
B.  ii9«  And  the  cafes  cited  before,  particular* 
lythat  ct  Winston  vs  Francisco^  a.  Wasb»  com- 
^tely  prove  that  it  mnft  be  fo  laid.  There  wa9 
BO  neceffi^  for  the  defendants  aiking  for  a  trial 
oftheiflu^;  becaufe  the  plea  ftood  upon  there- 
cord  and  Uie  court  ought  to  have  taken  notice 

Call.  In  the  form  in  i.  fiicb*  praf:  it  was 
necefiary  to  lay  the  fecond  promife,  as  the  plain*' 
tif  exnmted  oq  the  ftatute ;  tor,  if  he  had  counted 
at  CiMBunon  L%w,  he  muft  have  fii)^wn  the  confi<» 
deration  of  the  Dote«  Therefore  the  iecond  pror 
Buie  bid  in  that  declaration  was  the  assumpsit 
wiuch  the  fiatute  rai&d ;  and  mritbout  which  hf 
codd  not  have  recovered.  But  here  was  not  th^ 
^mt  neceffity ;  becaafe  there  is  a  good  cpnfid^nk 
tioD  e^iprefied  in  di^  note  it&l^ 

(kr:  ad»:  vids: 

PENDLETON  Prefideot,  delivered  the  refo. 
litictn  of  the  Court* 

The  objeftioo  to  the  delaration  for  want  of  lay-r 
iig  a  proBiib  dire^ly,  if  fiirrcd  by  the  counlel  oil 
^  fiormer  argument  does  not  appear  in  our  notes^ 
Ve  know  it  vrk%  not  confideiredby  the  court;  bu( 
tbe  caie  was  decided  upon  other  points  wluch  are 
Qoeceflary  to  be  confidered  if  this  be  agunil  tho 
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The  declaration  is,  that  the  defendant  made  the 
notCy  which  it  recifea  in  Ifiec  Verba^  without  al- 
Icdging  any  other  promife  than  that  contained  \:\  \ 
thenoteitfelf  J  and  the  quoftion  is,  whether,  inde- 
pendent of  the  a6l  of  parliament  in  England  arid 
of  our  a6l  of  Affembly  (neither  of  which  apply,)  an 
a£tion  on  the  cafe  will  lie  on  a  promiflbry  note  lin- 
gly,  without  adding  a  promife  ? 

The  cafes  produced,  and  two  others  coming 
more  direftly  to  the  point  Clerk  vs.  Martin,  'id 
Ld.  Raym*  757,  smi  Burton  vs.  Souter  in  the  fame 
book  774,  prove  that  it  will  not :  but  that  the  de- 
claration muft  lay  an  indebitatus  aflumpfit  accord- 
ing to  the  form  in  the  attorney's  pradlicein  the  K- 
B.  and  give  the  note  in  evidence. 

Although  it  is  difficult  to  juftify  the  rationality 
of  this  opinion,  yet  fmce  it  is  the  law,  and  as  fuch 
has  been  rccognifed  by  this  Court  in  former  cafes, 
it  ought  not  to  be  ftirred  again.  For  my  own  part 
I  can  yield  to  it,  without  relu6lance,  as  a  point  of 
little  confequence  in  this  country,  where  an  adlion 
of  debt  is  ufually  brought. 

This  count  in  the  declaration  then  is  bad ;  and 
judgment  is  to  be  entered  for  the  defendant  upon 
the  demurrer.  But  what  is  to  be  the  confequence  I 
Is  a  final  judgment  to  be  entered  for  the  defendant^ 
as  if  this  was  the  only  count,  when  there  are  three 
others,  on  which  there  has  been  no  decifion  by 
court  or  juryi  Or  (hall  our  entry  be,  that  the 
plaintiff  take  nothing  by  this  count,  but  the  de- 
fendant as  to  that,  go  without  day,  atid  recover^ 
his  cofts  occafioned  thereby;  and  that  the  caufe  be 
remanded  for  further  proceedings  on  the  othei! 
three  counts,  fo  as  to  enable  the  plaintiff  to  reco^ 
ver,  if  he  can  fupport  his  aftion  upon  either  oi 
them  ?  ] 

Our  prefent  imprei&oiLs  are  that  the  latter  is  th^ 
proper  mode. 
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The  following  judg;ment  was  afterwards  cnterei 
"  The  court  is  ot  opinion  that  the  judgment  of 
"  the  faid  Dillri<5l  Court  15  erroneoui^.  i  herefore  it 
*'  is  confidjred  that  the  fame  be  feverfed  and  annul- 
*'  led  &c.  and  this  court  proceeding  to  give  fuch 
''  judgment  as  the  laid  Dillrid^  Court  ought  to  have 
"  given,  is  of  opinion  that  the  judgment  of  the  faid 
)^  Court  of  Huftings  is  erroneous,  in  this,  that  the 
"law  is  for  the  appellant  on  the  demurrer  joined 
''  to  the  replication  of  the  appellee,  to  the  appel- 
"  lants  plea  put  in  to  the  firft  count  in  the  appellees 
"  declaration,  which  as  to  that  count  is  infufficient 
'^  to  maintain  the  appellees  a6lion.  T!*herefore  it 
*'  is  further  confidered  that  the  faid  judgment  be 
"  alfo  reverfed  and  that  the  appellee  take  nothing 
"by  the  faid' firft  count,  &c.  And  the  caufe  is 
"  remanded  to  the  faid  Diftridl  Court  for  further 
^  proceedings  to  be  had  therein  as  to  the  otheif 
I'  tounts    contained  in  the  declaration.**  '  * 
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• 

WILKINSON  brought  debt,  in  the  County  T\t^tuhd0^ 

Court  of  York,  againft  Hunt^  :^s  adniini-  r^    c§itinu* 

ftratrix  of  Charles   Hunt   deceafed,    and  at   the  ^^  ">-y    b^ 

Jane  rules  obtained  an  office  judgment.      At   the  P^^^^.  ^^^^. 

fucceeding  Quarterly  Court,  on  the  motion  of  the  ^^^^^  andbe- 

defendant  the  office  judgment  was   fet  afide,    and  fere  the  end  o£ 

Hie  was  permitted  to  plead.     After  which  the  re-  the  nejct  quar* 

cord  proceeds  t^us",    ^Whereupon  by  her  faid  ^^^^J^^i^: 

"  attorney,  (he  comes  and  defendsj  the  force   and  trix,  S  JIj 

^  injury  &c.  and  faith,  Tha^  fince  the  inftitution  ,u;ii  annexed, 

"  of  this  fuitj  and  during  the   pendency  thereof,  muft   be  fucd 

"  ?tnd  fince  the  taft  coatinuince  thereof,    to  wit,  ^  ^^^  ^^'^ 
•                                  "on 
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:  K:  <will  anjHx 

!,  ihc  may 
.rcad  iA  abate 


^*  on  the  twen.tietb  d?y  of  July  in  the  year  of  our 
**  Lord  one;  thoufand,  feven  hundred  and  ninety 
"  five^  the  will  of  Charles  Hunt  deceafed,  du- 
*'  ly  authei:vticat^4  ^^nd.  prov^dy  according  to  the 
"  form  prefcribed  in  England,  one  of  the  couii'- 
^*  tries  out  of  the  limits  of  the  Commonwealth  of 
"  Virginia,  ^a^  Qommitte4  to  record  by  this 
*'  wonhipful  Court  of  York  County,  and  by  the 
^^  faid  Court  adminiftration  with  the  faid  will  an* 
)"  nexed  was  to  thia.  4efendant,  in  due  form  of 
*Maw^  committed;  whei:9by  fhe  became  bound  to 
**  furreader  her  fetters  of  adminiftration^  granted 
"  to  her  by  the  Court  of  Huftings  for  the  city  of 
*•  Williamfburg  before  the  appearance  of  the  faid 
"  will ;  in  which  cafe  flie  ought  to  be  fucd  as  ad- 
*'  miniftratrix  with  the  will  annexed  of  Charles 
^*  Hunt  deceafed,  and  not  as  adrainiflratrix,  as  in 
"  the  plaintiffs  writ  and  declaration  is  alledged  ; 
*'  and  which  is  according  to  the  letters  of  admi- 
**  Diftration  committed  to  her  by  the  faid  Court 
**  of  Huftings ;  and  this  flie  is  ready  to  verify : 
^  Wherefore  (he  prays  judgment  of  the  faid  writ 
**  and  declaration,,  aud  that  the  fame  may  be 
*'  quafhed. 

The  plaintiff objefted  that  the  plea  ought  not  to 
be  received ;  but  was  overruled  by  the  Courts 
and  thereupon  he  filed  a  bill  of  exceptions  to  the 
Courts  opiniou,  and  then  demurred  to  the  plea* 
The  defendant  joined  in  demurrer,  and  the  County 
Court  gave  judgment  for  the  defi^ndant,  **  that 
*^  the  plaintiff  fliould  take  nothing  by  his  bill,  but 
*'  for  hi*;  falfe  clamour  be  in  mercy  i&cc.  and  that 
**  the  defendant  ftiou Id  go  thereof  without  day  and 
^  recover  her  cofts." 

The  DMlridl  Court  were  of  opinion,  that  the 
Judgment  of  tho  County  Court  was  erroneous,  i. 
becaufe  that  court  permitted  the  defendant  to 
fet  afide  the  office  judgment,  obtained  by  the 
plaintiff  againft -the  -defendant,  by  filing  a  plea  in 
abatement  of  the  writ;  which  delayed  the  plain- 
tiff saAion,  and,  as  a  plea  puis  darrein  continue 
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once,  was  inadmiffible;  the  defendant  not  havW 
previoufly  filed  any  pica,  and  the  luit  not  havinl 
been   continued,  a.  JBecaufe  the  ofEte  judgment 
could  not  be  fet  afide,  under  the  aa  o^  Afllmbly 
ntabhUung  Diftricl  Coum,    without  filinK  furh 
ku   ifTiiaUe  plea,    as   would  bring  tl.e  njeritb  of 
Uie  cale  before  the  court.      They  therefore   re- 
verfcd  the  judgment,  ftt  afide  the  plea  and  all  • 
proceedings    iublequent  to   the   office  judgment 
and  remitted  the  caufe  to  the  County  Court,  for 
iRhcr    proceedings  to  be  had  therein;  with  direc 
uons  "ot  to  pernjit  the  defendant  to  fet  afide  the 
office  judgment,  unlefs  flie  filed  fuch  a  plea,  as 
'!.*',.      "?^  ^""^^y  ^^'«  I>Iaintiff  in  the  prgfecutioa 
a  his  fuit,  and  would  briag  the  caufe  before  the 
wourt  upon  its  merits. 

From  wijch  jud^nnent  the  piaintiiTappealid  to 
tiiis  court. 

\VicKaA>x  for  the  appellant,  i.  If  the  plea 
was  a  good  one  the  County  Court  did  right  ih  re- 
cdv-ing  it.  For  a  plea  in  abatement  tnav  be  filed 
puis  darrein  continuance;  and  the  aft  ot  Afi'em- 
biy,  relative  to  fetting  afide  office  judgments',  does 
tot  t^ke  away  the  li^ht.  Like  ail  uther  rules  it 
has  its  exceptions,  and  its  operation  is  to  be  re- 
i:Jated  by  circumftances.  As  U  the  parties  or 
cither  of  them  die  ;  or  ihcir  fundions  ceafe^  as 
u  this  cafe;  or,  in  Ihort,  if  any  thing  happen, 
».uch  may  render  the  plea  effentlal  to  juflice. 

2.  The  plea  was  good.  For  the  Gouit  of  Hu!- 
lugs  had  no  authority  to  grant  tlie  admiiiiUration 
itthe  time,  a*;  a  will  afterwards  appeared^  be- 
uufe  the  prokit  relates  back  to  the  death  of  the 
ts;Utor  and  ax'oiJs  the  prior  adminiftration,  fo 
that  a  judgr^ent  obtained  by  the  adminiPrator  is 
cuerly  void;  akhougli  fuch  adminiftrator,  for 
uy  thing  rightly  done  by  him,  mny  recoun  in 
Cimagos.  2.  liac.  i:'6.  ^d.  cites  Gt-avsbrccrk  and 
Tox,  Plowd.  277.  279.  If  a  fuit  is  brought  againft 
tie  firil  avirainiftrator,  and  aftorwards  a  fecond" 
'*i ainiftration  is  granted   pending  the'  fuit,    the 
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Hunt  ^vrit  will  abate,  ii.  Fen.  air:  14:  A.n(I  the  rulcj 
\xr'\v^  f  o^gh^  to  be , reciprocal.  If  an  executor  is  fued  a.^ 
^1.  m  on>  adminiftrator  he  may  plead  in  )abatement^  becaul'e 
the  will  raay  chatige  the  dlfpofition  of  the  afiets: 
And  the  fame  argument  holds  here.  But  another 
reafon  why  the  fuit  ftiould  abate  is,  that  it  may 
affeft  the  fecurities  to  the  firft  adminiftration,  and 
render  them  liible,  for  the  condu6l  of  the  defen- 
'dant  under  the  lecond. 

Calx,  co'nttd*  i.  The  fefcondadminiftration,  by 
the  County  Court  of  Y-^rk,  did  not  controul  or 
refcind  the  firft  by  the  Court  of  Huftings.  Far 
one  concurrent  court  cannot  repeal  the  a6\s  of 
Another,  Wooldridgc  V9  Wooldrld^e  in  this  court*. 
Therefore  the  application  fhould  cither  have  beea. 
to  the  HuJlings,  theDiftridl,  or  the  General  Court. 

This,  which  is  true  upon  principle,  is  more 
"ConGftent  with  public  convenience,  and  avoids  in- 
finite, difficulties.  For  otherwife,  if  there  be  a 
contell  about  an  adminiftratiou  in  one  court,  and 
it  is  there  granted  to  the  proper  perfon,  the  par-' 
ty  failing  raay  apply  to  another  court  without  no- 
tice and  obtain  it;  by  which  means,  iccorjipy 
to  the  do6lrine  contended  for,  he' will  repeal' the 
firft.  So  If  a  wife  or  diftributcc  rcfufe  in  one 
court,  and  adminiflratlon  is  thereupon  granted  to 
a  creditor,  they  may  afterwards  ap'ply  to  another 
and  obtain  it,  to  the  repeal  of  the  firft  letters  ;  or 
at  lead,  there  will  be  the  abfurdity  of  two  adnii- 
niftrators  of  Vie  fame  eftaCe,  deriving  their  au- 
thority from  different  courts,  and  each  claiming 
the  exclufive  right  to  adminifter.  Which  incon- 
fenience  cannot  happen,  if  the  application  is 
confined  to  the  fame  or  a  Superior  Court;  be- 
caufe  either  may  grant  a  suftrsedcas  \o  the  firft 
letters. 

2.  But- if  the  application  to  York  court  was  re- 
gular, yet  the  fecond  adminiftration  did  not  abate 
the  writ.  BccauCe  a  writ  fliall  never  abate,  un- 
lefs  the  matter,  fet  forth  in  the  plea,  proves  that 
the  condition  of  the  party  would' be  changed.  But' 
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here  it  would  not;  for  llie  coulcl  make  the  fame       Muat 
defence  to  this  fuit,  that  fhe  could  to  a  new  a6li-    '^vl^  Cf. 
^Ti.     Therefore  the  law  will  not  turn  the  plaintiff     ^j---  _f 
round,  for  the  mei'e  addition  of  the  words,  vjitA 
tbc  'Kill  annexed.      Befides  it  is  a  rule,  that  a  fuit 
itall   not  abate,  by  fubfelquent  matter,    without 
the  plaintiffs  fault:  as  if  nfcme  iole  marries;  the 
defendcint  is  knighte^d;  or  an  executor  de  son  tort 
becomes   adminiftrator  during  the  progrefs  of  the' 
l\it,     WilUamson  vs  Kovwici,    Styles  337,     The* 
i'wcpnd   adminiftration  rherefore  did  not  abate  ther 
^rit  in  the  prefent  cafe,    where  there 'was  nd 
fa'jlt  on  the  part  cf  the  "plaintiff;  whofe  fuit  was^ 
rightly  begun. 

It  is  a  rule,  that  every  plea  in  abtitement  muft 
i:ive  the  plaintiff  a  better  writ.  But  this  dt»es  not:' 
f-r,  if  a  fuit  (brouglit  agninft  the  defendant  to  day)  • 
ilicu'd  call  her  admimflratrix  only,  without- the- 
a-!dition  of  cum  tcstamcnto  annexe^  it.  would  b^** 
g.->od.  So  that  the  only  effeft  of  the  plea  WOuld' 
be  to  t?ke  this  fuit -off  the  docket,  alSd  put  the' 
plaintiff  to  bring- another  in  the  very  fame  form-, 
without  any  roaibn  f«r  it. 

By  analog' to  pthev  Cafes,  tlje  point  is  clearly' 
in  favor  of  the  plaintiff;  becaufe  the  law  frequent- ; 
1}'  allows  defective  proccfs  to  be  tnade  good,  by 
fi  bfequent  events  :  A^  in  the  cafe  of  Humphries 
vs  Ilumphrtcs^  3.  fKw/.  where  a  fuit  was  brought 
oy  one  as  adminiflralor,  who  at  the  time  of  fuing 
out  the  writ  was  not  adminiftrator,  but  aftf^rwards 
qualified  as  ftfch;  and  this  was  held  to  fuftain  the 
writ.  So  in  the  cafe  of  a  fuit  by  a  feme  fole  wh6 
marries,  which'  by  law  abated  the  fuit,  yet  if  the 
hufband  dies  before  the  return  day  of  the  writ,  its 
capacities  are  reftored,  and  the  fuit  fuftainable, 
Brook  ab:  loS.  pL  134.  TTierefore,  if  the  appel- 
lants counfel  was  right  in  his  pofliion,  that  the 
firft  adminiftration  was  void,  yet  the  fufcfeqnent' 
grant  of  adini'aiftration  by  York  Court  faftains  the 

writ, 

*    -  . 
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Anin  the  Court  never  turns  z  party  round  fgr 
*  the  lake  of  form;  but,  if  no  inconvenience  will  re- 
fult  from  it,  they  will  do  juftice,  in  the  firft  in* 
fiance,  without  regard  to  technical  miftakes. 
Now  in  the  prefent  cafe,  if  the  fuit  were  abated, 
it  might  inftantly  be  revived  by  a  writ  K>l*Jourrcy$ 
accounts;  and  the  defendant  would  be  obliged  to 
plead  fully  adminiftered  upon  the  day  of  the  firll 
writ  purchafed,  and  not  upon  the  day  of  purchaf- 
ing  the  writ  of  Journeys  accounts^  I.  Bro.  abr: 
l6pL  14.  Of  courfe  the  Court  will  notf  abate  the 
^rit,  merely  for  the  fake  of  putting  the  plaintiff  to 
the  formality  of  fueing  his  writ  of  Journeys  ac^ 
counts^ 

With  refpeft  to  the  argumofit  drawn  from  the 
tzit  of  Qrayrbrook  vs  Fox^  if  it  proves  any  thing, 
it  will  conclude  againft  the  defendant.  Becaufe, 
according  to  that  cafe,  the  frobat  cdaUiflics  the 
fight  of  the  executor  againil  every  body ;  and 
t}ierefore,  as  the  plea  does  not  ftate  the  renuncia- 
tion of  the  executor,  the  fecond  letters  are  as  void 
a^  the  firft.  Confequently  the  attempt  of  the  de- 
fendant, to  avoid  one  voida6lby  anotlier,  will  not 
prevail, 

WiCKHAM  in  reply.  The  County  Court  of 
York  might  properly  grant  adminiftration  ;  and  na 
expreb  revocation  of  the  prior  adminiftration  was 
neceflary*  Which  (he  wa,  the  fallacy  of  the  argument 
en  the  other  lide,  becaufe  that  proceeds  Upon  the 
idea  of  an  exprefs  revocation  being  requifite.  The 
matter  fet  forth  in  the  plea  did  change  the  condition 
of  the  defendant;  and  therefore  was  proper  to  be 
plead  in  abatement  of  the  writ.  The  fabfequent 
a6i,  which  abated  the  writ^  was  not  ihe  a£t  of  the 
defendant ;  but  it  was  a  confequence  of  law  drawn 
from  ^tprobat  of  the  will.  It  is  not  corre6l  ^o  fay, 
that  a  writ  againft  the  defendant,  ^s  adnniniftratrix 
merely,  without  adding  the  words,  with  the  will 
ai^nexed,  would  be  good.  For  that  adcln<ion  is  ab- 
I'olutely  neceffary.  It  was  not  requfi'te  to  ftate 
the  renunciaiion  of  the  executors ;  for  tliat  is  pr^?. 
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fumed,  in  favor  of  the  judgment  of  a  Court|  until 
cbe  contrary  is  ibewn. 

ROANE  Judges  Was  of  opinion^  that  the 
judgment  of  the  I)iftri£l  Court  ought  to  be  affiroi* 
cd. 

FLEMING  Judge*  There  are  two  queftionf 
in  this  cafe,  u  Whether  fuch  a  plea  as  this  will 
abate  aiuit  at  all?  Andiffo,  2,  whether  it cpuld 
be  pleaded  after  an  office  jud^n^nt  i 

With  regard  to  the  firft  cpicftion,  it  feems  to 
me  to  fiaad  precifelyon  the  fame  ground^  as  if  the 
aiimmifbration,  with  the  will  annexed,  had  been 
l^nmted  to  Come  other  perfonj  and  in  that  cafet 
I  think  it  clear  that  it  would  have  abated  the  fuit* 
Because  ia  her  firft  charadler  of  general  aJioini^ 
finniz  (he  wa6  bound  to  adminailer  and  make 
£ftfSHitioB  aceordifig  to  the  direiSions  of  the  ila- 
tote^  hmt  mben  the  will  was  zntktxtd  to  the  fe* 
coad  adfluiuftratioa  it  was  neceflaiy  to  con&ria 
to  that,  as  far  as  tlie  nature  of  tldxi^  would  adf 
im-oL  In  -addilionto  which,  the  fecurities  to 
t3ie  £rft  :admnaftratioa  would  C4mtiiiue  Ibhle  £or 
^  TtfvStt  ^  tMs  iikf  aldaoegh  the  fuofisoos  oi 
^deiefidast,  ^Sjge»eral  admiciftratriz,  had  afia- 
^  rraffd.  ¥mcii  sever  could  be  rig^  I 
iialk^  iheitSoTe^  that  there  was  fuch  a  chMngt  fro* 
JBced  hy  tlie  feco^d  adiruDiftTariap^  as  ought  to 
b«e  shh^lied  a  ikut  bro«^ht  againft  the  demdant 
hikier  h&r  firft  charader^  F<^  as  to  the  objedioga 
t&tt  ^be  ieoodkd  aJiiiinifhratiott  was  gracited  by  a 
Ksmcmrfne^ai,  coort,  tihere  i«  »o  w^et;^  ia  it.  Be- 
caife  tfhe /ralier  of  the  win />Mi  7UZ0  repealed  it ; 
3ad  cSse  aa  4Df  ASeoabljr  Si^tB^^  that  i£,  efter  ad- 
ttiaiflj  jfifwi  iaas  been  miiatadt  aaiy  ^n^  Ihall  be 
prodttcad,  acidproved  by  the  ei&eMfttors,  or  itJb^ 
vife  «r  €sdier  d«iibttl»et  sWfto  Aall  not  have  be* 
fere  fgfirfJBdy  fcall  ajp^fir  the  adsaiiiiJIratiou,  the 
Ume  Hufl  be  ^raatod.  ia  likie  laaiiner  as  if  tbe 
fidrsser  bad  ftoi  beeadbtataei. 
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JSttt  So  th^t  %he  fecond  adniiaiftration  with  the  will 

'J'^  annexed  was  a  complete  fuperfedeas  to  the  firfl:, 

.WiiKiofmr.    by  the  neceffary  conftrudlion  of  the  aft  of  Affcnn 

bly.     Under  every  view  of  the  cafe  therefore  I 

think  the  matte^r  Mras  Sufficient  to  abate  the  fuit. 

But  as  it  happened  after  'the  office  judgnienii 
wd  before  the  end  of  the  fuccceding  Quarterly 
Court,  it  could  only  be  pleaded  in  the  form  of  <i 
^  piek  puis  darrein  continuance*     For,   as  it  did 

not  exift  at  the  time  of  the  office  judgment,  \i 
could  not  then  be  pleaded ;  and  of  courfe,  unlefd 
it  could  be  pleaded  in  this  form,  it  could  not  bd 
taken  advantage  of  any  how;  although  we  have 
feen  that  fuch  matter  would  abate  the  fuit. 

Upon  the  whole  I  think  the  judgment  of  th^ 
County  Court  was  right;  and  coniequcntly  tha^ 
the  judgment  of  the  Diftrift  Court  waj  erroneous^ 
and  ought  to  be  reverled,  and  that  of  the  Count^ 
Court  affirmed. 

CARRINGTON  Judge.  It  has  been  rightl}^ 
^ated  that  th^re  are  two  queftions  in  this  cafe. 

1.  Whether  a  plea  in  abatement  coiUd  be  rc^ 
ceived  after  s^n  office  judgment  and  before  the  lafl 
iay  of  the  fucceeding  Quarterly  Court,  fo  as  tJ 
abate  the  fuit  and  put  the  plaintiff  to  a  new  aft{^ 

fWl? 

2.  Whether  the  plea,  tendered  in  York  court 
was  fuch  a  plea  as  ought  to  have  been  received  tc 
abate  the  fuit  at  that  ftage'of  the  proceedings? 

As  to  the  firft » 

I  am  clearly  of  opinion  that  a  fuit  is  abatcablJ 
at  that  ftage  of  the  proceedings;  becaufe  the  fui 
was  pending  until  the  Uft  day  cf  the  fucceeding 
quarterly  term.  At  which  time  there  muft  be  5 
plaintiff  and  defendant  in  exiftence;  that  is  to  fay 
the  original  plaintiff  and  defendant  in  their  pri 
mary  charafters  muft  ftill  exift,  or  the  judgmenj 
cannot  be  confirmed^  and  ^ecution  had* 

Suppofp 
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Suppofe  a  feme  fole  brings  a  fuit,  and  after*         Hunt 
wards  marries  between  the  judgment  at  the  rulef     •^.i?^  - 
and  the  end  of  the  fucceeding  term,  a  plea  to  that      \^  J"^p» 
effeA  would  abate  the  fuit ;  becaufe  there  would 
then  be  no  I'uch  perfon   in  dxiftence  as  that  nam- 
ed in    the   writ.     So   if  either   party  dies,  thit 
ficl  may  be  plead  in  abategient,  for  the  fame  rea* 
fon. 

Nothing  therefore  can  be  clearer  in  my  judg- 
ment, than  that  a  plea  of  matter  of  abatement 
happening  between  the  day  of  the  office  judgment, 
and  the  laft  day  of  the  fucceeding  quarterly  term, 
may  be  plead.  - 

Wliich  brings  me  to  the  fecond  quefiion ; 

In  this  cafe  at  the  time  of  the  office  judgment, 
Mrs.  Hunt  was  defendant  in  her  charadler  of  ge- 
neral adminiftratrix ;  but,  before  the  eijd  of  the 
next  term,  that  xhara6ler  had  ceafed,  and  all  her 
powers  in  that  capacity  were  done  a>vay  and  de- 
ftroyed  by  the  produ6lion  and  proof  of  the  will. 
So  that  fhe  was  no  longer  general  adminiftratrix, 
bat  was  then  acling  in  a  chara6ler  correfpondent 
to  that  of  executrix,  charged  with  the  execution 
of  the  will,  infteadof  the  ftatutary  adminiftration: 
And  the  will  might  have  contained  a  very  diffe- 
rent provifion  for  the  payment  of  debts,  than  that 
direfted  by  law  in  the  cafe  of  an  inteftacy. 

Befides,  upon  all  judgments  an  execution  ne- 
ccffarily  follows,  or  the  judgment  would  be  o£no 
ufe  to  the  plaintiff.  Now,  in  the  prefent  cafe, 
if  a  judgment  were  rendered,  how  would  the  ex- 
ecution iffi^e  ?  Not  againft  the  eilate  in  the  hands 
of  the  general  adminiftratrix  to  be  adminiftered, 
becaufe  there  would  be  no  fuch  character  in  ex- 
iftencc,  converfant  in  the  adminiftration.  In 
fjch  a  cafe  the  officer  would  not  and  could  not 
have  obeyed  the  precept.  Neither  could  it  have 
iilued  againfl  the  ef^ate,  in  her  hands  to  be  admi- 
niftered,  as  adminiftratrix  with  the  will  annexed. 
Becaufe  the  execution  muft  have  purfued  the  writ,' 
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^unt  and  ilie  clerk  neithier  would,  or  could  have  van- 
^''\yf'r  cd  it  frottv  the  termy  of  the  record.  The  judg- 
%jf^"'    nient  therefore  would  have  been  wholly  ufelefs. 

.jLJrider  every  poiat  of  view  then,  I  think  the 
;^:xnjeeding«  of  York  court  were  correal,  and  that 
tbofe  of  the  Diftrift  Court  were  erroneous.  Of 
courfe  I  am  of  opmion  that  the  latter  fhould  be 
reyerfed,,  and  the  former  affirmed. 

-  LYONS  Judge.  Concurred  that  the  matter 
of  the  plea  might  be  pleaded  after  the  office  judg- 
ment and  before  the  end  ef  the  next  term ;  and 
added  that  if  an  executor  were  confined  to  the 
ftri6l  words  of  the  a6l  he  might  be  ruined. 

PENDLETON  Prefident.  The  firft  queftion 
ii,  whether  under  the  aft  of  Affembly,  which  an- 
xlezes  a  condition  that  the  defendant  fhall  plead 
to  iffue  immediately,  an  office  judgment  can  be 
fet  afide  upon  a  plea  in  abatement? 

On  this  point,  I  am  of  opinion,  that  a  plea  in 
abatement  may  literally  anfwer  the  defcription, 
as  well  as  a  plea  in  bar ;  and  that  the  intentioa 
q£  the  law  was  to  leave  a  difcretionary  power,  in 
tiie  court,  to  ftop  all  dilatory  and  frivolous  pleas  i 
calculated  for  delay ;  but  to  admit  all  fair  ones 
either  in  bar  or  abatement :  and  fuch  have  been 
tlie  fentiments  of  this  court  on  former  ©ccafions*^ 
In  jDo'CDftman  vs  Da'wnman^s  ex'rs  r.  Wasb,  the- 
plea  was  of  a  former  tender,  of  money  generally^ 
auid  not  of  paper  whilst  it  was  lawful  money  ^  as  it; 
iliouM  have  been^  but  as  the  plea  was  not  to  be 
Feceived  without  the  money,  and  the  defendant 
dfFered  in  fupport  of  the  plea  paper  not  then  law- 
fiil  money,  it  was  the  fame  as  if  he  had  offered 
leather  or  pebbles.     On  that  account  the  court 
refufed  to  receive  the  plea ;  which  this  court  af- 
firmed.    In  the  cafe  of  Kilmick  vs  Maidman^  i. 
Murt.  59,  d>e  legal  day  of  pleading  was  paft,  and 
BO  plea  could  be  received,  but  by  favour  of  the 
Jttdge;  who  had  a  right  to  impofe  his  own  terms, 
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and  to  judge,  afterwards,  whether  his  intenticm 
had  been  complied  with. 

But  in  the  cafe  now  under  confideraticm,  the 
defendant  at  the  proper  time  clain.ed  a  legal  right, 
and  was  not  aiking  a  favour ;  the  cafes  are  there- 
fore perfe6Uy  diftineuifliable. 

Every  argument  for  receiving  pleas  In  abatc;- 
ment  in  general,  where  th^y  are  fair,  applies  ft 
fortiori  to  fuch  as  are  of  fa6ls  happening  fmce  thfc 
hft  continuance;  as  they  could  not  have  been 
pleaded  at  any  prior  day. 

This  plea  was  therefore  properly  admitted,  by 
the  County  Court  of  York;  and  we  come  upon 
the  demurrer  to  confuler  the  fccond  quefiron.; 
which  is,  whether  il:c  mutter  pleaded  abated  tlie 
fuit? 

IL  If  the  adminiftration  with  the  will  annex- 
ed had  been  granted  to  a  thirdperfon,  there  could 
have  been  no  doubt ;  fmce,  her  authority  being  at 
an  end,  all  pending  fuits,  again  ft  her  a«  admini- 
ftratrix,  muft  have  ceafed  with  it;  hut  the  diffi- 
culty arifes  from  tlie  fccond  aJminiliiation  having 
been  granted  to  herfelf ;  as  die  is*  to  be  ftill  fued, 
although  in  a  different  charadler* 

Does  this  make  any  efiential  difTerence?  It  wa* 
faid,  by  the  counlel,  that  flie  might  iVill  be  de- 
clared againft  as  general  adminiRratJ-ix,  without 
adding  the  words,  miitb  the  'vcill  annexed;  and  if 
he  could  have  maintained  that  pofition,  he  proba- 
bly would  have  fucceeded;  fmce  a  fuit  uu^Jii  not 
to  abate,  v/hen  the  fame  dcciaiut'on  may  be  filed 
m  a  new  fuit,  unlefs  the  caufc  of  a<?liun  arofe  af- 
ter the  fuit  was  brouphr.  No  authority  is  ])ro- 
duced;  and  upoi»  principle,  fhe  ought  to  be  deck r- 
ed  againft  in  her  true  chcira6\er. 

The  grant  of  adminiftration  bcinoj  founded  on  a 
fuppofition  of  inteilacy,  wliun  a  will  appears  the 
adminiftration  is  void  ab  initio-  Upon  .  legal 
grounds,  how  far  mesne  a6ls  are  to  be  con/irnjcd 
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Hunt         need  not  now  be  confi6er&d,    as  not    concerned  in 

T'/  the  prefent  difpute :  which  is  only  how  the  crcdi- 

v!>- '"uj*"*     ^^^^   ^*^'^  proceed    againfl:    this    adiuiniftratrix  ? 

Every  reflexion  on  the  law  and  realon  oF  the  cafe 

produces    a    convi6lion    on    my   mind,    that    fhe 

ought  to  be  fued  in  her  new  and  real   character. 

She  is  a  fubftitute  for  the  executor;  takes 
the  fame  oath  to  perform  the  will  j  and  gives  the 
fame  bond  with  new  fecurity.  By  whicli  the  firtt 
fureties  were  difcharged:  But  who  might  be  iliil 
involved,  if  creditors  might  proceed  upon  that  ad- 
miniftration. 

The  refult  is,  that  the  Diftricl  Court  erred; 
Their  judgment  therefore  is  to  be  reverfcd,  and 
that  of  the  County  Court  aiRrmed. 

On  afubfequentday  of  the  fame  term,  Randolph 
for  the  appellee  folicited  another  argument  of  the 
caufe;  whereupon  the  judgment  was  fet  aiide, 
and  the  caufe  continued  until  this  term: 

WiCKHAM  for  the  appellant.  Said  he  relied 
upon  the  arguments  he  had  ufed,  and  the  authori- 
ties he  had  cited  at  the  former  hearing,  and  hop- 
ed that  they  would  be  fufficient  to  reverfe  the 
judgment  of  the  Diftriil  Court. 

Randolph  for  the  appellee.  It  is  perfeflly 
clear  that  the  fecond  adminiRration  produced  no 
alteration  in  the  condition  of  the  defendant ;  be- 
caufe  an  adminiftratof  with  the  will  annexed  may 
make  t*he  lame  defences  and  do  every  thing  which 
a  mere  adminiflrator  may  do.  The  addition  of 
the  words  ^itb  the  %vlli  annexed  are  therefore 
immaterialf  and  furplufage.  Accordingly  amongft 
all  the  books  of  entries  no  precedent  is  found, 
where  the  defendant  is  called  adminiflrator  Kvifb 
the  wi/l  annexed;  neither  Rastall  or  Lilly  has 
fuch  a  form ;  although  there  are  fome,  where  the 
plaintiff  is  called  fo.  Which  perhaps  is  neceffiry 
in  order  that  he  may  fliew  his  letters  teftameuta- 
r)^  There  is  a  ftrong  cafe  in  ii.  Vin-  334*  pU 
41,    to   Ibew  that  calling  the  defendant   admi- 
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Iterator  only  is  fufficient  fo  cover  the  letters  tcf-         Hunt 

UTOcniary;  and  although,  in    Moor.   618,  it  was     ^^'^^-  - 

c^abtcd,  whether  if  thc^real  adniiniftrator  returii     ^    ^"'^ 

curing  the  pendency  of  a  fuit  with  the  adminiftra- 

tor  uurante  absentia^  the   fuit  fliall  abate,  yet  it 

was  afterwards  decided  that  it  fliould  not.    Doclr: 

pacitandl^  fticw  edition  J  502.     Which  ferves  to 

itew  tiie  privity   between  the  firft  and  fecond  ad-  ' 

miniilration  :     A  point  more  fully  illuftrated  in  3. 

B-ulstrod.  142;  in  which  Dt)ddridge  Juftice  relied, 

very   much,    upon   the  diftinftion,    between   the 

cafe,  where  the  adininiftration  comes  to  the  fame 

pcrion ,  and  where  it  comes  to  a  different  perfon. 

The  5.    Vin.  ab.   107.  pL  4,  and  the  fame  book 

119.  are  aifo  ilrong,  upon  the  general  doclrine. 

The  principle  of  the   d^rcillon    in   Salk.   29^,  de* 

icrveb-  to  be  confulered;  and  6.   Co,^  19.   has  rea- 

i-.^uing  very  applicable   to  this   cafe,  and  ftrongly 

utarki.ig  the  privity  betwi>t  tlie  firft   and  Itcond 

idiTiiniltration,       I'he   fiLuation    of  the  fccurities 

;•)  the  firft  adininiAration  is    not   affedled ;  efpeci- 

aily  witli  rcgr.rd  to  creditors.     Bccaufe  the   tef- 

taior  canrjot  vary  the  rights  of  creditors  by  his 

will.     So  ih  It  every  fair  tranfuc-lion  for  the  bene* 

lit  of  creditors  done  under  tlie  firft  adniiniftration 

wUi  be  jiillifiL'd  and   nuintained  by  the  law  :     As 

therefore  it  is   raanifeft  that  no  injury   can   rtfult 

10  any  perfon,  tite  judgment  of  the  JJiilricl  Court 

ou^ht  to  be  afi:irnied. 

o 

WicKHAM  in  reply.  Th^  words  -vohb  the  ivill 
ennexeii  were  not  conceived  by  the  court  at  the 
lift  term  to  be  immaterial  and  furplufage.  It  was 
laid  then,  by  Mr,  Call,  that  the  defendant  pleading 
in  abatement  muft  give  the  plaintiiTa  better  writ; 
2r,d  that  could  not  be  done  here,  becaufe  a  fuit 
izaiuft  her  as  adminiftratrix  would  be  good  now. 
But  the  rule  of  law  is  not  that  the  defendatit 
tWld  give  the  plaintiff  a  better  form  of  a  writ, 
but  merely  that  he  (liouldgivc  the  plaintiiTa  bet- 
ter writ.  Which  the  defendant  did  here  ;  becaufe 
a  new  writ  againft  her  after  the  fecond  admini- 
itration,  when  (he  became  invefted  with  the  au* 
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thority  of  the  will,  was  a  better  writ.  It  is  clear 
law,  and  was  fiilly  proved  by  the  authorities  cit- 
ed at  the  former  argument,  that  the  fubfequcnt 
probat  of  a  will  rendered  the  prior  adminiflraticn 
void  ab  initio •  Which  exprefsly  applies  and 
fliews  that  the  funftions  of  the  admin iftratrix  un- 
der  the  firft  letters  were  totally  fuperfeded;  and 
of  courfe  that  no  fuit  could  proceed  againft  her. 
As  to  the  argument,  that  there  is  no  alteration 
of  fituation  with  refpedl  to  the  creditors,  becaufe 
the  teftator  cannot  by  his  will  vary  their  rights, 
the  very  fame  dodlrine  would  apply  to  the  cafe  of 
every  adminiftration  revoked  by  a  fubfequent  qua- 
lification of  an  executor;  and  yet  it  never  was 
contended  but  that  the  executor  in  that  cafe  might 
plead  in  abatement.  And  the  rule  is  right  too ; 
becaufe  there  may  be  fpecial  provifions  under  the 
will  even  with  refpeft  to  creditors  which  the  ex- 
ecutor or  adminiftratorwith  the  will  annexed  may 
be  bound  to  obferve.  It  is  not  enough  for  the 
appellees  counfel  to  fay  he  has  not  found  a  form 
of  a  declaration  againft  an  adminiftrator  W//>  the 
will  annexed;  But  he  fliould  ftiew,  where  it  ever 
was  decided,  that  it  was  unneceffary  to  add  thofe 
wot"ds.  As  to  II.  Vin.  334.  pi,  41,  it  does  not 
appear,  when  the  exception  was  taken ;  and  per- 
haps it  was  after  verdi6l.  If  Moor  618  had  been 
decided  it  would  have  had  no  influence ;  becaufe  it 
was  the  cafe  of  a  rightful  adminiftration;  and 
therefore  not  void  ab  initio  as  in  this  cafe. 
JJoSir:  plac,  502  admits  of  the  fame  anfwer ;  and 
perhaps  the  law  of  that  cafe  may  be  doubted. 
What  is  faid  in  3  Bulstrod,  11  a,  was  mere  con- 
verfation  between  the  judges  ;  the  cafe  was  never 
determined ;  but  was  ultimately  compromifed.  B  e- 
fides,  in  that  cafe,  the  flieriffhad  levied  the  mo- 
ney, and  therefore  owed  it  to  the  plaintiff.  The 
cafe  in  ii.  Fin,  107.  pi.  4,  was  that  of  a  rightful 
adminiftration  and  therefore  the  fecond  admini- 
ftration was  only  a  continuance  of  the  firft:  The 
fame  book  119,  only  proves  that  a6ls  already  per* 
formed  by  a.  rightful  adminiftrator   remain  goodj 
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and  the  wh<de  ^fference  is  between  an  adminiftra* 
don  rij^tfuUy  or  wrongfully  gramed.  Saii.  296 
only  decides  that  the  plea  mould  have  been  in 
abatement  inftead  of  bar ;  and  6«  Coj  19,  was  a 
cafe  cS  a  rightful  mdminiftration ;  So  that  the  fub^ 
iequeot  adminiftration,  did  not  render  it  void  at 
initio^  as  the  probat  did  here. 

This  do^lrine  is  not  attended  with  any  incon- 
venience to  adminiftrators  before  probat;  becaufe 
they  may  recoup  in  damages  i  and  thus  are  in  no 
danger  of  fuffering. 

Rahdolph,  The  firft  adminiftration  was  law- 
M  by  the  aft  of  Aflemblyy  and  therefore  all  argu- 
meats,  drawn  from  its  being  a  wrongful  adniiui*- 

ftradoQ,  are  irrelevant* 

WiCKHAjflU  The  aS  of  afTembly  makes  no  dif- 
ference ;  it  does  no(  alter  the  common  law  aad 
kgalize  mefne  a£ts«  Cowp^  371.  has  a  cafe 
agaioft  an  adminiftrator  with  the  will  annexed; 
whkh  ihews  the  pra6Hce  there  is  to  add  thofe 
words. 

ROANE  Judge*  There  are  two  queflSons  in 
this  cafe  i*  Whether,,  this  adlion,  againft  the 
appellee  as  adminillratriz,  is  abateable  by  plead- 
ing, at  any  time,  her  fubfequent  qualification  as 
aibniniftratrix  mlA  ibe  vfill  annexed  1.  Whe- 
dier  a  plea  of  this  kind  is  admiffible  on  fetting  afide 
an  office  judgment  i 

The  firS  qiaefUon  is  difficnlt,  and  I  am  not  pre- 
pared to  decide  it:  Indeed  it  is  not  neceflary  to  be 
vm  decided  ;  fi  nee  I  am  clearly  of  opinion  that 
tbe  plea  in  queftion,  be  the  other  point  as  it  may, 
was  Dot  a  fafficient  plea,  at  the  time,  and  for  the 
purpole  for  which  it  was  offered. 

The  aft  eftablilhing  County  Courts  (i?«?.  Cod. 
P^P9S*  %•  ^)  direfts  that  where  any  final  judg- 
Qiencihall  be  entered  up  in  the  office,  againft 
>ny  defendant  or  defendants  or  their  fecurities, 
^  againft  any  defendant  or  defendants  and  fiieriff 
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Hunt  or  other  officer  by  default,  execution  may  iffue 
thereon,  after  the  next  fucceeding  Quarterly 
Court,  unlcfs  the  fame  ftiall  be  fet  afide,  during 
fuch  Cotfrt,  in  like  manner  a$  office  judgments  in 
the  Diftrifl  Courts  may  be  fet  afide. 

And  by  the  Diftri6l  Court  law  (i?(?v.  Cod.  p^^e 
85.  §.  29)  every  judgment  entered  in  the  ofHce 
againft  a  defendant  and  bail,  or  againft  a  defendant 
and  fheriflF,  fliall  be  fet  afide,  if  the  defendant  at 
the  fucceeding  court  fhall  be  allowed'  to  appear 
without  bail,  put  in  good  bail,  being  ruled  lb  to 
do,  or  furrender  himfelf  in  cuftody,  and  fhall 
plead  to  iffue  immediately  &c.  Upon  the  con- 
ftru6lion  of  thcfe  two  claufes,  the  decifion  of  this 
queftion  will  depend. 

By  the  firft  claufe  it  is  provided,  that  an  execu- 
tion may  iffue  upon  an  office  judgment,  after  the 
fucceeding  Quarterly  Court,  unlefs  fet  afide  diir^v 
ing  fuch  Court,  This  proves  that  the  office  judg- 
ment is,  ^in  itfelf,  a  compleat  judgment,  and  that 
no  fubfequent  a6l  is  neceffary  to  perfect  it ;  al- 
though the  Court  has  power  to  revoke  it,  duriBg 
the  enfuing  term,  upon  the  terms  prefcribed  by 
the  aft.  One  of  which  is  that  the  defendant  shall 
plead  to  issue  ivimediately. 

Keeping  out  of  view,  for  the  prefent,  that  the 
matter  of  abatement,  now  fet  up,  happened  after 
the  office  judgment,  in  the  prefent  cafe,  and  ar- 
guing as  if  it  had  happened  before,  would  it  have 
been  pleadable  in  abatement,  on  fetting  afide  the 
office  judgment  ?  This  queftion  will  be  folved,  by 
confidcring  the  nature  andeffeft  of  the  plea.  Its 
efFeft  would  be,  not  to  try  the  right  to  the  money 
claimed,  by  the  plaintiff,  in  this  aftion;  not  to 
put  in  iffue  the  matter  alledged  'in  the  declara- 
tion ;  finally  not  to  make  an  end  of  the  caufe  ;  but 
to  delay  the  plaintiff,  and,  if  found  for  the  defen- 
dant, to  turn  the  plaintiff  round  to  bring  another 
aftion  againft  the  fame  defendant:,  in  another  cha- 
rafter. 

Upon 

Digitized  by  VjOOQIC 


OF    THE    YEAR     1799.  5j 

Upon  principle,  this  would  feem  to  be  unrea-         Hunt 
fciiiible,  after  the  defendant  has  lain  by,  and  fuf-     «,.,?'^V 
kred  the  plaintiff  to  obtain  a  judgment  in  the  of-     ^^'"^'^ 
£ce.      It  18  the  fpirit  of  this  principle  which   in- 
duces the  Englifn  Courts  to   refufe  to  fet  afide  a 
rt^jjar  judgment,  unlefs  ^e  defendant  is  to  plead 
to  the  merits,  and  the  plain tiff.is  not  tolofe  a  term, 
a.  Sira.    1242.     It  was  the  fame  principle  which 
induced  our  Icgiflature  to  enadl,    in  the  a6l   con- 
ttituting  the  High  Court  of  Chancery,  ("i?ev.  Cod. 
fs^c  72.   §.  29.)  that  "  after  anfwer  filed,  and  no 
pica  in  abatement  to  the  jurifdiftion  of  the  Court, 
:io  exception  for  want  of  jurifdi6Uon  (kail  ever  af- 
it:  be  made''  8cc. 

But  without  citing  particular  inftances,  I  may  fay 
in  general,  that  the  whole  fyftem  of  pleading  is 
founded  upon  a  fimilar  principle  ;  and  as  it  were, 
upon  a  gradation  in  the  dignity  of  defence ;  fo 
that,  by  a  refort  to  a  defence  of  a  higher  nature, 
an  inferior  one  is  impliedly  waived.  I  need 
rtot  fpeak  more  particularly,  upon  this  point,  to 
the  gentlemen  of  the  bar.  Muy  not  then,  the  pro- 
niion  of  the  aft,  upon  fetting  afide  office  judg- 
ments, have  beeH  formed  upon  the  fpirit  of  the 
fyftem  ok  pleading;  and  by  analogy  to  the  reafon- 
2ble  principle  above  ftated?  ? 

Thus  much  tlpon  general  reafbning;  but  ta 
contc  to  the  claufe  in  queftion.  The  terms  are, 
that  the  dcicndznt  shall  plead  to  issue  immediately m 
Now  the  term  immediately^  of  itfelf,  feems  ftrong- 
ily  to  imply,  tliat  the  plea  is  nat  to  be  a  dilatory 
one. 

It  is  not  now  neceffary  to  decide  the  precife  ex* 
tent  of  the  terms  pleading  to  issue.  But  the/ 
ieem  clearly  to  exclude  a  plea,  which,  fo  far  from 
putting  the  plaintiffs  allegations  in  iflue,  fliews  a 
reafon  why  he  ought  not  to  be  anfwered. 

It  is  held  in  Kilwici  vs  Maidman  I  Burr.  59, 
that  when  time  is  given  to  plead  by  a  judges  order 
(ifter  the  proper  term  for  pleading  has  expired} 
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on  the  ufual  terms  of  pleading  iffueably,  that  a 
plea  of  tender  was  iflueable  within  the  meaning 
of  fuch  order,  but  not  a  plea  in  abatement  (nor- 
withllanding  in  ftridnefs  it  is  iflueable  ;)  becaufe 
it  tended  to  delay  the  plaintiff.  And,  in  2.  Burrl 
782  Foster  vs  Sno'iv^  pleading  issueably  is  htld  tcj 
riican  fuch  a  plea,  as  the  plaintiff  may  go  to  trial 
dn  :  but  in  r»  Burr.  60^^  the  defendant  is  confined 
to  plead  the  general  iffue. 

Reforting  to  tbefe  cafes  therefore,  as  a  ftandH 
ard,  a  plea  in   abatement  is  excluded  in  the  pre- 
fentcaie;  and  yet  it  is  evident  the   terms   of  our| 
i€i  are  ilronger,  in  favour  of  fuch  exclufion,  than 
thofe  of  the  Judges  order, -in  the  cafes  juft  men- 
tioned.    I'liat   1   am   warranted,  in  reforting   to 
this  ftandard,  is  evident  from  the  cafe   of  Dawn- 
man  vs  DoHunmaii^s  cx'rs^   i.  IVasb,   z6 ;  where^ 
u])on  the  conilru6lion  of  this  aft,  the  court  rcfort- 
ed  to  fimilar  cafes  in  order  to  prove,  that  a  plea 
of  tender  was   an   iffueable  plea.     It  would  feeni 
too^  that  this  conftru6lion,  in  the  Englifli  books, 
would  hold  a  fortiori  in  the  prefent  cafe,  where 
judgment  has  been  regularly  obtained  in  the  of- 
fice» 

I  have  fo  far  confidered  this  plea,  as  if  the  mat-  1 
ter  of  the  plea  had  arifen  before   the  office  judg-  \ 
ment  was  confirmed :  -But,  in  fa61^  it  arofe  after- 
wards ;  and  the  queftion  i*:,  .whether  that  circum- 
ftiance  will  alter  the  cafe?     It  certainly  cannot,^ 
unlcfs  we  make  the  time  when  the  fa (51  happened, 
and  not  the  nature   and  effeft  of  the  plea,  to  be 
tHc  criterion    of  its   compete-ncy.     In   fupport  of  ! 
which,  there  is  not,  even  a  plaulible  reafon  grow- 
ii*g  out  of  the  acl  of  Affombly.     Nor  does  the  de- 
fence derive  any  aid  from  the  general  doftrinc  of 
'plezs  puis  darrein  continuance.^ 

*For  that  doftrine  relates  to  a  ftage  of  the  caufe 
prior  to  a  judgment.  Nay  it  is  held  that  although 
luch  plea  may  be  pleaded,  :Jfter  the  jury  have 
gone  from  the  bar,  yet  it  may  not,  after  they 
haive  given  a  verdift*    ^ulU  uis:  pr:  310.     And 
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:^2n  if  a  releafe  be  given,  after  the  verdidl  and         Hunt 
•^\:fore    the   day   in   bank,    the  defendant  cannot     «r.,,^/  -   ' 
;'ead  it   (although  in  bar  of  the  adion ;)  becaufe     ^^^j^^"* 
there  is  a  verdicl  already  given  in  the  caafe,  and 
upun  another  plea;  and  therefore  the  caufe  is  de- 
termined.    So  that  the  defendant  is  put  to  Kii 
audita  quoerela  to  prevent  execution  of  the  jud^- 
r.ient  4.  Bac.    143.       Tliefe  cales,   giving  to  an 
o5ce  judgment  the  effedl  of  a  verdidl  only,   feem 
i  :ilogous   to  that  before   us.      The  diificulty   is^ 
:hat  the  a<5l   of  Afleuibly  has  authorized  fetting 
afide   office  judgments  without  afiii^ning  any  rea-» 
ins;  but  it  can  only  be,  on  tlie  terms  prefcribed 
L;  the  acfl. 

What  I  have  here  iuid  does  not  appear  to  me 
to  conllift  with  the  dccifion  of  this  court  in  the 
K-^{t  Q>{  UQV27iman  \'z  Do'v:nn:an'* s  cx^rSy  I.  IVasb^ 
cr  any  other  which  iius  come  to  my  knowlevlge. 
Otherwife,  the  refpcc^  I  hold  for  tlie  authority  of 
rhis  court,  and  the  better  judgment  of  my  bre- 
thren, would  induce  me  readily  to  acquielce.  I 
uo  not  hold  myfelf  conchidcd  by  the  decifion  in 
Uovinman  vs  l)Q=wnmi7n^s  tx'rs;  Lccaufe  the  con- 
llrudtion  of  the  a6l,  in  that  cafe,  was  not  relative 
to  a  plea  in  abatement,  but  to  a  plea  of  tender; 
becaufe  too,  no  decilion  was  given,  even  upon  • 
the  plea  of  tender,  but  the  caui-j  was  decided  up- 
on another  point ;  and  tliercfore  I  do  not  confider 
i:  a  binding  authority  in  the  prefent  cafe. 

Thus  confidering  that  decifion,  I  have  not  ef- 
timated  the  -doclrine  there  laii'.  <'>wn;  but  hold 
uiyfcif  free  for  the  reafons  above  given,  to  deli- 
ver my  lentiments  on  this  ciujltion:  And  luy 
cjacluiion  is  that  the  jjj^uiunt  of  the  Diihicl 
Court  ought  to  be  aiTiruied. 

FLEMING  Ju(!ge.  I  havchcr.rd  nothing  whici\ 
iTiduces  me  to  change  my  former  opinion;  and 
therefore,  I  am  ftill  for  reverPnor  the  jud-ontMit 
of  the  Diftri6l  Court,  and  airirmiiiq:  that  of  the 
County  Court. 

CARRINGTON 
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Htmt  -  CARRINGTON    Judge.      Having  given    rny| 

mwT-^f'r         opinion  fully,  upon  this  cafe,  at  the  fi^nncr  hear- 

\__rr^_j  *     ing,  I  fhall  at  prefent  take  up  little  more  of   the 

time  of  the  court,  than  merely  to  declare,  that  I 

have  heard  no  argument  to  induce  me  loalcer  that 

opinion. 

The  defendant  had  a  day  in  court  at  the  time 
of  her  plea,  and  it  was  proper  tlien  to  receive  it. 
Siippofe  either  party  had  died,  betwee?i  tlie  clay 
of  entering  judgment,  in  the  clerks  ofHcc,  aiul 
the  next  term  of  the  court,  this  certainly  would 
have  abated  the  fuit,  and  might  Iiave  been  taken 
advantage  of  by  plea  in  abatement.  Gr,  if  omit- 
ted, and  a  scire  facias  to  revive  were  brouorht, 
the  defendant  might  have  iliewu  caufe  again (t 
its  being  revived.  In  the  prefent  cafe,  il  the 
adminiftratrix  had  been  plaintiff  in  her  firft 
chi^ra6ler,  the  defendant  might  have  abated  her 
fuit ;  and,  if  (he  had  obtained  a  judgment,  ihe 
could  not  have  taken,  out  execution,  after  the  ef- 
tabliftiment  of  the  will.  But  if  the  fuit  would  abate 
had  flie  been  plaintiff,  it  ought  when  (he  is  defen- 
dant. This,  being  the  cafe  of  an  adminiftration  re- 
voked by  the  fubfequent  probat  of  a  will,  is  difft'- 
rent  from  the  cafe  in  ii.  Vin.  119,  cited  for  tJ-.e 
appellee.  An  adminiftrator  covenants  by  his 
bond  to  furrender  his  letters  of  adminiftration  up- 
on the  appearance  and  cftablifhment  of  a  will. 
But,  when  his  authority  is  furrendered  up  and 
gone,  he  is  no  longer  adminiftrator,  and  fuits, 
for,  or  againft  him,  can  have  no  further  operati- 
on. I  am  therefore  of  opinion,  as  I  was  before, 
that  the  judgment  of  the  Diftri6l  Court  fliould  be 
reverfed;  and  that  of  the  County  Court  affirmed. 

LYONS  Judge.  The  Englifh  authorities,  up- 
on the  queftions  made  in  this  caufe,  are  not  eafily 
reconciled  with  each  other:  And  therefore  I  had, 
at  firft  fight,  fome  doubts  upon  the  fubjeft. 

They  feera  however  to  agree,  that  where  there 
is  an  a^ual   citation  of  the   executor,    all  lawful 

afts 
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lil^s  done  by  the  adminiftrator  bind,    2.    Wentv):         Hunt 
cjp  ex,   140.     And  if  fo,  our  adl  of  Afiembly  has         .  "^f* 
rrmoved  the  difficulty,    by   fixing  a  time  for  the     ^^^^°^ 
t:vccutor  to  bring  in  the  will;  which  is   equal    to  •' 

aa  atfkual  citation,  as  he  is  bound  to  know  the  law. 
He  may  afterwards  bring  in  the  will  and  prove  it, 
but  all  lawful  a£ls,  done  before  by  the  adminidra- 
•or,  bind  as  much  here  under  our  law,  as  in  En» 
gtand  after  citation.  The  chara6ler  ot  the  defen- 
tijat  in  this  cafe  may  therefore  be  confidered  as 
u^nged,  without  any  inconvenience  re ful ting  from 
it.  Whereas  a  contrary  dodrine  might  involve 
the  firft  iecui'ities   and  create  mifchief. 

But  if  her  charafler  be  entirely  changed. 
1'  d  the  eftate  by  operation  of  law  tran^ferrea 
10  her  in  her  new  character,  it  feems  to  me  that 
M  iiiufl  necefTarily  abate  the  fuit;  as  ^  change  of 
ciura6lcr,  withodt  any  fault  in  the  defendant, 
c....llantly  has  that  efFe6\.  Thus  all  fuits  ceafe, 
v.i'.en  adminiltration  during  minority  ceafes  ;  and 
h  do  the  a£lio{is  againil  luch  adminiftrator  accord- 
ir..;  to  the  rule  in  Pigo t s  c:iky  Brownbeadvs  Sj)en* 
ccr  2,  Bro'wnL  247.  2.  Wentw.  138.  If  the  admi- 
niilracion  is  repealed,  the  adminiftrator  cannot 
t^ke  out  execution,  becaufe  his  title  is  taken  away* 
Tdv.  82,  2.  WcntHv.  137.  An  executor  cannot 
found  an  acVion  on  vvhul  he  did  as  adminiftrator, 
although  he  be  ihc  fame  perfon  and  might  have  rtt- 
Icafed ;  for  he  ought  not  to  have  an  a6lion  in  this 
rnanner,  Cro,  Jac,  394.  5.  Co,  9.  33.  Thcfe 
ciifes  are  in  principle  the  fame  with  that  at  bar, 
sri  therefore  appear  to  me  to  decide  the  queftion. 

It  was  objeflcd  that  the  plea  fliould  have  been 
fooner  filed.  But  to  this  I  anfwer  that  the  defen* 
daat  had  no  day  in  Court,  as  the  fa6l  had  happen- 
e  1  fince  the  laft  continuance  as  it  were ;  and 
therefore  was  pleadable  at  that  time.  For  when- 
ever the  caufe  of  abatement  happens  after  the  laft 
continuance  of  the  fuit  it  may  be  plead  in  that 
manner ;  becaule  the  defendant  has  no  day,  in 
Court,  to  plead  it  in  any  other  form  :  And  the 
reafon  is  the  fame,  where  the  fail   happens   after 

the 
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hunt  the  jud^p^t  in  tie  clerks  cfTce  ;  for  the  defen- 
dant fti*  aid  have  a  i  op- (  rtiitiity  of  fiicwing  the 
change  inb'  -  fi'iuncio  i;  bur  as  this  cannot  be  done, 
where  it  ta"-  s  p!  ce  r  f.er  tho  jr.J^irxnt  in  the  of- 
fice, bj  {^1  Id  •  c  aUoweJ  to  doit  afterwards; 
that  is  tc  fa   ,  before  die  crd  of  he  next  term. 

.  Upon  the  w'.ole  I  thiik  the  judgment  cf  the 
Diftri6l  Court  .uould  !^e  revcrfud  and  that  of  the 
County  Court  i.lfirmed. 

*  PENDLETON  Fre:\dcnt.  I  believe  I  faid, 
tipon  the  form,  r  aro^'  nieni,  l^at  all  niefne  a(5ls  of 
the  adminiltr  tor  b  wixc  the  date  of  his  letters 
ind  the  probat  of  the  will  were  void.  But  I  am 
ftow  fatisfied  that  I  was  i  iftaken  in  the  pofition; 
and  that  o  r  acl  of  Aflei  ibly  affirms  all  legal  ads 
done  by  hiin  during  that  period.  In  other  refijec'is 
I  am  fnrisfied  with  rny  former  opinion;  and  con- 
cur, with  the  three  laft  judges,  that  the  judgment 
of  the  Dillri6l  Court  (hould  be  reverfed  and  that 
of  the  County  Court  affirmed. 

Judgment  of  the  Dillri6l  Court  reverfed  and  that 

^f  the  County  Court  affirmed. 


ALLEN 

against 
MINOR. 


If  an  infant  A  LLEN  brought  a  bill  in  the  High  Court  of 
becomes  fecu-  J[\^  Chancery  to  be  relieved  againft  a  twelve 
rity  in  a  la  months  replevy  bond,  and  flated  that  upon  the 
v'^t^nd''^^^"  apth  of  Oaober  1788,  he  became  fecurity  for 
court  of  cqui*  Joseph  Watfon  and  Daniel  Hawes  in  a  twelve 
ty  will  grant  months  bond  to  Payne  who  was  aflignce  of  Dur- 
apcrpctualin-  racott  adminiftrator  of  Coles.  That  at  the  time 
junaion  even  ^f  entering  into  the  faid  bond  the  plaintiff  was  an 
»g*««^anaf.  ^  ^  i^f^„^ 
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infant  under  the  age  of  twenty  one  years,  to  wit, 
only  18  or  19  years  of  age;  and   therefore  that 
A«  faid  bond  was  void  as  to   him.     That  Payne       ^ 
iad  aOlgncd  fhe  boi^d  to  Minor ;  \i  ho  had  rfued^  fientc  w 
ciecutlon  on  it.  ^  notice. 

The  anfwer  of  Minor  ftates,  that  he  as  attor-?  fa,^^*^-^r"!ir 
^  ey  for  Payne  Wbtained  the  judgf'.vnt  en  which  caichaFiagno 
the  faid  twelve  months  bond  was  given ;  that  the  day     in     the 
right  to  the  fame  foon  after  devolved  on  Middle-  ^^^^  of  law, 
t-'nand  Crauehton,  and  Payne  ha  vine:  removed  ^^  apphcati- 
oat  of  the   Itate,  the  defendant  as   his   attorney  ^f   equity   it 
iSgned  the  bondtoa  third  perfon  ;  who  re-aifign-  rcguiar. 
ed  to  him,  in   order  to  enable  the  defendant  to 
'aafee  the  neceffary  affidavit  for  obtaining  iht  er  - 
cation*     That  he  knows  nothing  of  tlie   olai  iti. '; 
and  therefore  cannot  fay  whether  he  be  of  luU 
igQ  or  not. 

The  infancy  of  the  plaintiff  at  the  time  of  giv- 
ing the  bond  was  proved.  J  he  Court  oi  Chance- 
ry difmiifed  the  bill  with  cofts;  and.  the  plaintiff" 
appealed  to  this  court. 

Duval  for  the  appellant.     The  plaintiff  was 

la  infant  at  the   time  of  executing  the  bond,  and 

therefore  was  not  bound  by  it  unlefs  fome  fraud 

Ud  appeared ;  and  there  is  no  proof  of  any.     It 

will  be  no  excufe  that   the   fiieriff  did   not  know 

I  }ds  age,  becaufe  it  was  hii  duty  to  have  enquired 

I  iod  informed  himfelf.     At  all  events  his  ignorance 

-rtll  not  be  allowed  ijb  prejudice  the   infanu      The 

j  sppeliaat  came  rightly  iqto  the  Court  of  Equity 

br  relief;  for  the  twelve  months  having  elapfed,  , 

the  plaintiff  could  have  fued  execution  on  his  owh 

aSdavit,  without  application  to  the  Court,    and 

therefore  a  bill  in  equity  was  his  only  relief. 

Appellees  counfel.  Although  an  infant  is  not 
generally  bound  by  his  afls  under  age,  yet  he  is  in  all 
cafcs  of  fraud  and  deception ;  for  his  age  (hould  be 
confidcred  as  a  fliield  for  his  defence,  and  not  as  a 
fword  for  deftmftion:  Therefore,  although  he 
Buy,  by  this  plea,  protcdl  himfelf  from  injury,  yet     .    * 

'  .  >* 
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he  cannot  uCe  it  for  the  purpofes  of  injuftice  to 
wards  ot  hers.  His  obtruding  himfclf  in  tlit 
prefent  cafe,  upon  the  public  officer,  as  a  perfoii 
of  competency  to  contraft,  in  order  to  hinder  jus- 
tice  and  procure  a  reftitution  of  the  property  tc 
the  prejudice  of  others,  was  a  fraud  and  decep- 
tion which  renders  him  liable  on  |^  bond;  efpe- 
cially  to  innocent  affignees  and  others  unacquaint- 
ed with  his  age ;  and  who  therefore  are  in  no  fault. 

Cur:  adv:  vult: 

PENDLETON  Prefident.  Delivered  the  re- 
folution  of  the  Court. 

That  as  the  plaintiff  had  no  day  in  the  Court  of 
Law,  his  application  to  a  Court  of  Equity  -was 
perfe6Uy  regular  ;  and  the  jurisdi6lion  being  ad- 
mitted)  there  could  be  no  queltion  upon  the  me- 
rits; Which  clearly  entitled  the  plaintiff  to  re- 
lief. That  therefore  the  decree  was  to  be  reveri« 
cd,  and  a  perpetual  injunciion  awarded. 


What  fhall 
be  conftrued 
an  eflate  taiJ, 
andnotauexe- 
cutory  dcvile. 

Teftatorde- 
TifeSy  that  if 
his  wife  be 
with  child  and 
the  faid  child 
ifo^/zandproTc 
a  male  child 
and  live*  ten 
years  ef  age, 
a  houle  ihall 


S  E  L  D  E  N 

against 

KING. 


IN    Ejeftment  the  jury  find,    **   That   Jofeph 
"  Achilly,  being  feizedin  his  demefne  as  of  fee 

•*of 

be  built  on  his  land,  and  that  he  Ihall  have  the  privilege  of 
part  of  the  pafture  and  woodland  and  fhall  enjoy  the  faine 
peaceably  \  and  attcr  the  dccealit  of  iiis  mother,  then  he  gi  ve» 
him  and  the  heirs  of  bis  body  all  his  lands,  houfes  and  ap« 
puitenances,  both  real  and  peifonal,  forever;  but  if  the 
child  proves  a  female  and  lives  till  si  or  marriage,  fee  ihall 
have  one  half  his  perfonal  efUte,  atid  all  his  lands  to  her  and 
the  heirs  of  her  body  forever:  Bat  if  the  faid  child  fhould 
die^  then  he  gives  to  his  wife  and  hti'  heirs  forever,  all  his 
lands,  ilaves,  Itocks  of  cattle^  &c}  and  appoints  her  and 
her  father  executors  of  his  wilL  The  child  proved  to  be  a 
daughter.  On  her  birth  Ihe  had  a  veiled  remainder  in  tail, 
with^emainder  in  fee  to  the  tfftatort  wife. 
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"of  the  preraifes  in   the  dechratiqfi  mentioned^        $^lden» 

^  did,  oa  the  I  ith  day  of  March  Ifjf,  duly  make         ^'• 

**  and  publiih  his  laft  will  J^nd  teftamentj   wherein        \_j^^ 

"  he  devifedin  manner,  and  fprm  following  tp  wit,  •  '-*■ 

*'  And  as  for  what  worldly  goods,    my  God  hath 

*'  been  pleafed  to  blefs  me  >yithall,  and  after  my 

"  juft  debts  and  funeral  charges  and  expences  are 

"  fully  fatsfjed  contented  and  paid,  I  giv^  and  dif- 

"pofe     of    the    fajue    as    followetl^:       I    give 

"  and  bequeath   unto  my  dear   and  loving  wife 

"  Mary  Acliilly   and  her  heirs  forever,    in  man* 

''  ner  as  foUoweth,  that  is  to  fay,  if  ray  faid  wife  be 

*Svith  child  and  the  faid  lives  and  prove  a  male  • 

"  child  and  lives  to  the  age  of  twenty  one  years 

*'  my  will  and  defire  is  that  there  be  built  out  o£ 

"  my  eftate  a  good  forty  foot  dwelling  houfe  of 

"  brick  upon  the  land  near  a  mulberry  tree  ftand* 

"  ing  between  my  now  dwelling  houfe  and  the  river 

"  fide  and  that  he  fliall  have  a  free  privilege  of 

"  part  of  the  pafture  as  alfo  privilege  of  the  wood 

**land  ground  for  fencing  and  fire  wood  and  he  td 

"  enjoy  the  fame  ppace^bly  and  after  the  4^ce^e 

"  of  his  mother  then  I  give  and  bequeath  unto  hin^ 

**  and  the  heirs  of  hjs  body  lawfully  begot^er)  for- 

"ever   all    my  lands  houfes   and  appurtenance^ 

"  both  real  and  perfonal ;  and  it  is  my  further  will 

"  and  dclire  that  the   ch;ld  wherewith   my  wifq 

"  goes  withall  proves  to  be  a  female  and  fliall  livcf 

"  till  flie  attains  of  lawful   age  or  marrjed  that; 

*f  then  Ihe  fliall  have  the  one  naif  of  my  perfonaj 

**  eftate  ^n4  after  tjie  deceafe  of  her  mother  flw^ 

^^  fhaU  enjoy  all  my  |anas   houfes,  tenements  and 

"  appurtenances  to  her  and  to  the  heirs  of  I]er  bo^ 

"dy  lawfully  begotten  foreveri     Item  it  is  my 

"  further  will  and  pleafure  that  if  the  child  ftiould 

**  dip  wherewith  my  wife  now  goes  withall  then 

"  I  give  and  bequeath  unto  my  laid  dear  and  lov- 

*fing  wife  Mary   Achilly  and  hor  hetrs  forever, 

*^  all  my  Imnds  houfes  negroes  flocks  of  cattle,  hor- 

"fes,  ibeep,    goods  and  chatties  moveable  and 

^  immoveable^  alfo  ^U  my  debu  that  is  due  owing 

•Und 
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^  and  bdonging  to  me  in  this  county  or  in  any 
"  other  part  or  place  whatfoever.  Item  it  is  my 
•*  further  will-  and  defire  that  none  of  my  negroes 
**  be  removed  off  or  carried  away  from  the  plan- 
•♦  tation  whereon  I  now  live  but  that  they  fhall 
"  live  and  be  together,,  and  laftly  it  is  my  wilt 
**  and  defire  that  my  dear  and  loving  wife  with 
**  her  father  be  my  whole  and;  folc  executors  o£ 
**  of  this'my  laft  will  and  teftament. 

*'  That  the  premiles  in  the  declaration  mention* 
*<  ed  are  the  lands  devifed.by  the  faid  will. 

"  That  the  faid  Jofcph  Achilly  died  feized  as 
**aforefaid,  before  the  lath  day  of  April  I7cx>^ 
**  without  revoking  or  altering  the  faid  will. 

"  Thatj  at  the  time  of  his  death,  his  wife  Ma- 
**  Ty  Achilly  was  pregnant,  and  foon  after  was  de- 
•^  livered  of  z  daughter  who  was  named  Achilly 
**  Achilly ;  that  the  faid  Jofeph  Achilly  had  no 
^  other  iiTue ;  and  that  ihe  was  his  heir  at  law^ 

**  That  Mary,  the  wife  of  the  faid  Jofeph,  en- 
**  tered  upon,  and  was  poffefled  of  the  premifes 
**  iji  the  declaration  mentioned,  under  the  faid: 
•^  will ;  that  being  fo  poffeffed  of  the  eftate  thereby 
'  "  devifed  to  her,  {he  intermarried  with  a  certain 
**  John  King,  by  whom  fhe  had  iflue  a  fon  named 
•*  John  grancjfather  of  the  defendant:  who  is  heir 
**  at  lav/  to  the  faid  Mary  Achilly,  and  to  the  faid. 
"John  King  her  fon.  Ihat  Achilly  Achilly  the 
*'  daughter  intermarried  with  a  certain  Bartholo* 
"  mew  Selden ;  who  was  pofTefTed,  in  her  right, 
**  under  the  will,  of  the  premifes  in  the  declara- 
**  tion  mentioned* 

**  That  being  fo  poffefled,  the  ftid  Bartholomew 
**  and  Achilly  his  wife  by  deeds  of  leafe  and  rc- 
**  leafe  indented,  conveyed  the  faid  lands  to  Jofeph 
•*  Selden ;  which  faid  leafe  bears  date  on  thet 
^  twenty  fecond,  and  the  faid  deed  of  releafe  o»; 
*<th«;  twenty  thi«iday  of  May  17  ai.. 


^  That 
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^  That  the  faid  deeds  of  leafe  ami  releafe  are  in- 
"  thele  words.  "  This  Jndetttvre  &c.  (felting* 
"themfbnh.") 

That  the  relinquifliment  of  the  faid  Achilly  the 
wife,  to  the  faid  deed  of  release  is  in  thefe  words. 
"  At  a  court  held  for  Nanfemond  county  May  the 
**  23d  1722,  Bartholo-mew  SeMon  and-  Aehiriy 
"  his  wife  came  into  court  and  acknowlcdgirfd  the 
"above  deed  of  releafe  for  lands  &e.*  unto- Jofeph 
"*  Selden,  which  on  his  motion  is  add^rritted  to 
"record;  alfo  the  faid  Achilly  being  firft  private- 
**Iy  examined,  came  itito  court  and  relinquilhed 
**all  her  right,  title  and  intereft  of  in  Vnd  to  the 
^fiid  lands  which  is  alfo  admitted  to  record. 

"  Tllat  the  faid  Jofeph  Sehfcn  on  the  twenty 
**  third  and  on  the  twenty  fouf th  days  of  Juiy 
^'  1722,  reconveycd  the  premifes  in  the  dcclara- 
"  tion  mentioned  to  Bartholomew  Selden  aforC'* 
^' faid  by  deeds  of  leafe  and  releafe,  indented  in 
'*  thefe  words.  This  Indenture,  &Cr  (feaing  than' 
^'  forth- 

*'That  the  faid  Achilly  Selden  die^  aVciit  the 
**year  1722;  having  never  had  ifiTae.  That  ftort- 
**iy  afterwards,  the  faid  Bc^rth^)lomeW  Selden  in- 
"tennarried  with  a  certain  Sarah  Hilliard. 

*'  That  the  faid  Bartliolomdw  Selden,  being 
*poffefled  of  the  premifes  in  the  declaration  men- 
'•tioned  under  the  conveyance  hifl  aforclaid,  did 
^'on  the  fourth  day  of  January  [y^^  ^^^h'  ^^^^cute 
"  and  publifli  his  lafl  will  and  teftmnent  in  writ- 
"iag,  wherein  he  devifsid  as  follows.  As  touch- 
'bg  all  my  temporal  etlatc,  and  the  difpofition 
"of  it,  I  give  and  dilpolc  thereof  a"s  folioweth- 
^Iiaprimis.  I  will  th;<t  my  debts  and  funeral 
"* charges  fhull  be  paid  and  ilucliarged.  Item.  I. 
''give  unto  my  beloved  wife  t.je  land  I  now  Ihc 
''5«,  and  my  land  that  is  at  Hampton  duiing  hur 
**li£e;  but,  if  (he  proves  with  child,  as  I  CApedl 
"ftieis,  my  will  is,  th^t  the  child,  InnMiUy  bc- 
'' gotten  of  my  body,  to  inherit  the  land  aucr  her 
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**  deceafe,  to  fiim  or  her  heirs  forever.  ItciA  it 
V  is  my  wilJ  that  if  my  wife  ftiould  not  prove  with 
*^  chiid^  I  give  all  my  fore-mentioned  land,  after 
*^  her  deceafe,  to  my  brother  John  Selden  to  him 
*'  and  his  heirs  forever.  Item.  I  give  to  my  be- 
*'  loved  wife  two  negroes  called  Buckroe  Tony, 
**  and  old  Topy,  likewife  two  children  called 
*'  Betty  ^nd  Nanny.  ^  All  the  reft  an4  refidue  of 
**  my  perfontl  eftate,  goods  and  chattels  whatfo- 
*'  ever>  I  give  and.  bequeatji  jo  my  loving  wife, 
"  making  he,r  my  full  and  whole  executrix  of  this 
*^  my  laft  will  and  teftament.  i 

**  That  thfe  premifes  in  the  declaration  menti-! 
**  oned  tre  defcribed  in  the  faid  will  by  thefe  j 
**  words,  the  land  IfioHX)  live  on. 

"  That  the  faid  Bartholomew  departed  this  life, 
**  fo  ad  afbrefaW  poffeffed  of  the  premifes  afore- 
**  faid,  a  few  days  after  the  execution  of  his  faid 
**  wiH^  that  he  had  no  lawful  iffue,  and  that  his 
«  faid  vviit  Sarah,  W^ho  ik  utiYried  in  the  wall,  fur- 
*•  vived  him,  and  lived  until  the  twelfth  day  of 
"  June  in  tbe  year  of  our  Lorti  1778 :  That  (he 
*'  was  pofFefled  of  the  land  in  the  declaration  men-  i 
^*  tioned,  and  parted  witJb  her  right  to  one  jfames 
*'  Kir  by  ^ .  nobo  'was  possessed  of  tbe  same;  and 
*'  John  King  f<!>n  of  Mary,  fueifig  a  forcible  de- 
*'  tainer,  an  agreement  wai;  made  between  them  j 
"  in  thefe  words.  *  Indented  articles  of  agreement 
*'  made  this  27th  day  of  January  1727,  between] 
*'  James  Kirby  and  John  King  both  of  the  upper  j 
*'  parifti  of  Nanfemond  county,  witnefleth  that 
*'  the  parties  above  mentioned,  for  a  final  deter- 
"  mination  of  all  difTerences  and  law  fuits  now 
**  depending  between  them,  have  agreed,  in  man« 
**  rier  and  form  following,  that  is  to  fay,  to  with- 
*'  draw  a  juror,  on  the  forceable  inqueft  now  de- 
*' pending;  and  the  faid^  Kirby  quits  claim,  and 
**  now,  by  the  delivery  of  the  Key  of  the  Manfion 
*'  houfe  door,  delivers  in  namfe  of  poffeflioh  of  the 
"faidhoufe  and  lands,  that  were  Bartholomew 
*' Selden's  at  the  time  of  "his  death,  quiet  and 
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"  That  John  King,  foh  of  the  faid  Mary  Achil- 
"  4y,  entered  upon  the  premifes,  in  the  declara- 
*'  tion  mentioned,  in  the  month  of  January  I7^7» 
"  under  the  faid  agreement  and  as  at  heir  at  law 
"to  the  faid  Mary  Achilly,  and  died  poflefled 

"  thereof^ 
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'^  peaceable  poflefTion  to  the  faid  King;  and  Iha 
*^  faid  King  is  to  pay  unto  the  faid  Kirby  ten 
"  pounds  current  money,  on  demand,  and  to 
"  finifh  for  the  faid  Kirby  the  tobacco  houfe,  now 
"  Taifed  by  the  firft  of  May  next ;  Kirby  to  find 
"  nails  and  the  faid  Kirby's  to  have  the  ufe  of  the 
^^  hall  and  parlour  chamber,  until  the  faid  firft  of 
"  May ;  and  the  faid  Kirby's  to  have  the  fifth 
"  hogihead  of  cyder  made  on  the  faid  land,  dur- 
^^  ing  his  life,  the  faid  Kirby  beating  the  fame 
"  with  his  fervants;  and  the  (aid  Kirby's  to  have 
"  common  of  pafture,  in  the  faid  lands,  for  thirty 
"  head  of  cattle  and  horfe?,  during  his  life  ;  and 
"  both  parties  are  to  keep  the  pafture  fence  m 
"  repair,  in^  proportion  to  the  number  of  hands 
"  each  fliall  yearly  employ  on  the  fame;  and  the 
''  faid  Kirby's  to  have  liberty  to  tend  and  inclofe 
"  as  much  land,  contiguous  to  the  faid  tobacco 
**  houfe,  as  he  can  work  with  four  hands,  and  no 
^^'more,  paying  yearly  and  every  year  when  law- 
"  fully  demanded  one  ear  of  corn  rent.  In  ii^rit- 
"  nefs  whereof  the  parties  above  named  have 
"  hereunto  fet  their  hands  and  fixed  their  fealt 
*'  the  day  and  year  above  written  and  agree  thi» 
''  coiicoii!  fliall  be  recorded  at  equal  cofts  of  the 
•'  parties." 

JAMES  ^  KIRBY,  (l.  s.) 

mark 


Digitized 


by  Google 


^|.  O.CtOBER    TERM. 

%Ul%  ",  Ih^r^of^    and  that,    from   him,    the  pofTeflSc 

?4'  *' thereof  hath  come  to  the  defendant,  who  no 

,^^^<,  **  IjioWs  them,  as  his  heir,  and  as  the  heir  of   tl 

^  ^^,faidMary  Achilly, 

^  That  the  faid  John  King,  the  fon  of  M ar 
'^  and  thofe  that  held  tinder  him,  always  claimed 
*•■  and  that  the  defendant  claims  title  in  fee  iimplj 
**  to  the  premifes  as  heir  to  the  faid  Mary  Achil! 
**"  ly  and  John  King*  That  the  faid  Kirby  die^ 
*^  about  fixty  years  before  the  bringing  the  fuit 


'  **  That  John  Selden,  mentioned  in  the  will  o 
**  Bartholomew,  furvived  him ;  and  made  his  laf 
•Vt^ill  and  teftament,  in  writing,  bearing  date 
**  the  27th  of  December  1754;  wherein  he  devif- 
**-e<l  in  manner  and  form  following,  to  wit:  *  1 
**  g^ve  unto  my  fon  J6feph  Selden  my  plantation 
*Sand  traft  of  land,  lying  and  being  in  the  coun- 
*Vty  of  Nanfemond  and  late  ifi  the  pofleffion  of 
**  Bartholoniew  Selden,  to  him  my  faid  fon  and 
*' hi»  heira  forever;  he  pacing  and  difcharging 
**.mybond  to  Major  Robert  Armiftead  for  one 
"  hundred  and  fourteen  pounds," 

**  That  the  faid  John  Selden  died  foon  after, 
**  -and  that  he  was  not  poffeffed  of  the  premifes  in 
**  the  declaration  mentioned,  either  at  the  time 
**  of  making  his  faid  will,  or  at  his  death, 

**  That  his  faid  fon  Jofeph  Selden  furvived  him, 
**  and  paid  off  the  bond  to  Armiftead  in  the  will 
**  mentioned, 

"  That  Jofeph  Selden,  laft  mentioned,  not  be- 
*'  ing  poffeffed  of  the  faid  land,  did  on  the  %2A 
*'  day  of  December  1774,  feal  and  execute  a  ieed 
**  of  bargain  and  fale,  whereby  in  confideration 
**  of  the  Turn  of  fix  hundred  p>unds  current  mo- 
•'  ney  of  Virginia,  he  granted  bargained  and  sold 
"  unto  John  Selden  and  his  heirs,  all  that  traft 
**or  parcel  of  land  fituate,  lying  and  being  in  the 
**  county  of  Nanfemond  and  now  in  the  pofTeffion 
"  and  occupation  of  Do6lor  John  King  and  is  the 
**  faid  land*  mentioned  in  the  will  of   Jofeph 

"  Aehilly, 
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[AchiHy,   bearing   date    the    eleventk   dzf  of 
March  44?*  and  therein  devifed  to  the  child        J^i. 
'  tKe  wife  of  the  laid  Jofcph  was^  then  big  with- 
al ^  nrhich    faid    child  proved -«  ieinale  called 
f  Achilly  Achllly^  and  intermarried  with  Bartb6- 
^  lotocw  Selden,  who  thereupon  being  in  potfeffi- 
^OA  c£  the  £iid  land>  together  with  hii   wife 
i  Achiliy  by  their  deeds  oijeafe  aodreleale  bear* 
^  iag  dates  the  22d  and  1  jd  days  of  May  iil  the 
^  year  of  our  Lord  one  thousand  fevea  hundred 
^  and  twenty  two,    did  convey  all  their  eUate 
'  ng^ht,  title,  intereft,  claim  and  demand  of  lii 
'  an  Co  the  faid  lands  to  Jo£qph  Selden  of  the  pa- 
t  rifli  and  county  of  Elisabeth  city  gentlenian  and 
'  to  ills  heirs  and  affigns  forever,  who  afterward! 
^  Tccaavtyi^  the  iam^  to  the  faid  Barthdomew 
'  aad  bis  heirs  forever,  by  deeds  of  leafe  and  res- 
'  leaJe  bearing  dates  the  23d  and  24A  Aijrs  6S 

*  Jtiy  Vjni^  who  thereapoQ  being  feized  and 
'  pa^fled  devi£ed  the  fame  by  his  laft  wiU  and 
^  teftaaaeat  bearing  date  t|ie  fourth  day  of  Janoa^ 
^  ^ttIt-  to  bis  brother  John  Selden  and  his  heirs 
^fioteirer,  faaraig  pnevlouily  g^ven  therein  to  Yak 

*  wife  tbe  fame  for  life,  whereby  the  faid  Jcbm 
^  Sdden  beii^  entitled  to  the  faid  tra&  or  parcel 
"  of  laad  afterwards  to  wit,  the  27th  of  Decern* 
'^ber  17549  by  bi«  laft  wiU  and  tedament  di4 
^^mom^  other  things  devife  to  joleph  SeldeA 
^  party  to  Ibeiie  prefents  as  fc^ows  the  faid  tra£t 
''or  pared  of  land:  Item,  I  give  unto  my  foti 
'^  Jofepb  Seldea  my  jd^ntation  and  traft  of  land 
'^  1^01^  and  being  in  due  county  of  Nanfemond 
*^  and  lafie  in  poflkffion  of  Bartholomew  Selden  to 
*^Umflqrlaid  fbn  and  to  his  heirs  forever,  he 
^fxfhm  and  difchatging  my  bond  to  Major  Ro» 
^bart  AnmAead  for  one  hundre4  and  fourteeb 
^poaadft. 

^Tfaat  the  faid  John  Selden  ^Ued  in  March 
^  t775  i^t^Btzte;^  and  that  the  leflbr  of  the  plaii^- 
""  tiff  is  Ilia  betr^tbwt 
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•*  They  Und  the  Icafe  entry  and  onfter  in  the 
"  declaration  mentioned}  and  if  upon  the  whole 
**  matter,  the  law  be  for  the  plaintiflF,  then  they 
"  find  for  the  plaintiff;  and  if  for  the  defendant, 
f*  then  they  find  for  the  defendant."   . 

The  Diftrift  Court  gave  judgment  for  the  de- 
fendant; and  the  plaintiflF  appealed  to  this  Court. 

Call  for  the  appellant.     Made  three  points: 

I.  This  was  not  a  remainder  in  the  mother, 
«fter  the  previous  eftate  tail  to  the  daughter. 

A  contrary  conftruflion  would  not  have  con- 
fifted  with  the  general  intention  of  the  teftator, 
but  would  have  entirely  difappointed  it  in  feveral 
events  which  might  be  named.  Thus  if  the  wife 
Iiad  had  twins  ihey  would  have  been  difinherited. 
For  there  is  no  provifion  tor  fuch  a  cafe;  and 
therefore,  the  previous  eftates  being  al|  removed, 
the  wife  would  have  taken  immediately.  So  if  a 
fon  had  been  born,  had  married  and  died  under 
age  leaving  iflue,  that  iffue  would  not  have  taken, 
but  the  wife ;  as  in  that  cafe)  there  is  no  provifi- 
on for  the  fon» 

Befides,  if  the  chHd  had  proved  a  fon,  the  wife 
would  not  have  had  a  fee,  in  the  event  of  his  at- 
taining 21,  and  then  dying  without  iffue;  for  th^ 
Remainder  is  only  limitted  oh  the  eftate  of  the 
daughter,  and  not  on  that  of  the  fon. 

Again  the  wife,  according  to  that  conftru6tion, 
was  not  entitled  to  the  perfonal  eftate ;  for  it  Wai 
a  limitation  after  failure  of  iffue  in  the  daughter ; 
who  confequently  took  the  whole  intereft,  which 
on  the  marriage  vefted  in  the  hufljand.  But  if 
the  child  had  proved  a  fon  Oie  would  not  have 
been  entitled  thereto,  becaufe  no  provifion  is 
i^ade  for  her  as  to  the  perfonal  eftate  ^n  that  cafe. 

Laftly,  it  is  wholly  improbable,  that  the  tefta- 
tor  would  have  given  his  wife,  after  her  death,  a 
remote  intereft  of  this  kind,  in  preference  to  his 

child, 
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phild^  whom  he  had  all  along  preferred,  in  dit        Seldem 
pofing  of  the  immediate  intcreil,  ^f* 

II.  .  That   it  was  an  executory  devife  to  tha       V^JHRi 
wife,  to  take  cflfe6l  on  the  child's  being  born  dead> 
which  event  not  having  happened,  the  reverfion 
ia  fee  defcended  qn  the  daughter,  as  heir  at  lavr 
to  the  tcftator. 

The  word  rf/V,  in  the  concludinff  part  of  the 
devife,  is  to  be  fet  ia  oppofition  to  the  firft  word 
iives^  in  the  beginning  of  it.  For  the  word  livesj 
is  twice  repeated  ia  the  beginning,  and  fhould 
be  taken  in  two  different  fenfes,  or  elfe  fome  of 
the  words  muft  be  rejected ;  contrary  to  the  known 
rule  of  con{lru6Uon,  that  ejfeft  is  to  be  given  ta 
every  word,  if  poQiUe.  Therefore  in  the  begin- 
ning, the  firft  word  iivesy  is  to  be  taken  in  the 
fenie  of  6orn  alive;  and  the  fecpnd,  in  the  fenfe; 
of  continuing  to  live  till  twenty  one,  in  the  cafe 
ofafon,  or  till  21  or  marriage  in  the  cafe  of  a 
daaghter ;  and  it  is  to  the  firft  of  thefe  fenfes^ 
that  is  to  fay  iorn  alive^  that  the  word  die^  in 
the  conclufion  of  tl^e  devife,  is  to  be  fet  in  oppo- 
fition. 

The  teftator  therefore  had  three  contingencies 
in  view,  at  the  time  of  making  his  will;  that  is  tQ 
fay.  I.  The  birth  of  a  living  child.  2.  Its  arriv- 
ing to  the  age  of  maturity.  3.  The  death  of  tha^ 
;luld  before  its  birth. 

With  the  two  firft  of  thefe  contingencies  ia 
mind,  he  confidered  how  he  ftiould  difpofc  of  the 
cftate,  firft,  in  cafe  the  child  fliould  be  born  alive, 
and  prove  to  be  a  fon ;  fecondly,  in  cafe  it  fliould 
be  born  alive,  and  prove  to  be  a  daughter:  In 
both  cafes  predicating  the  difpofition  upon  its  be- 
in^  born  alive.  His  reafoning  w^s  thus ;  if  my 
child  fhould  be  born  alive,  and  fhould  prove  to  be 
8  fon,  then  I  give  my  eftate  this  way;  but  if  J^ 
fliould  be  born  alive,  and  fhould  prove  to  te  a 
dau^hter^  t^en  I  give  }t  that  way;  making  th3 

limitation 

Digitized  by  CjOOQIC 


8«  OCTOBER     TERM 

limitation  in  both  inftanceff  to  depend  on  the  firft 
word  Hvesy  in  the  commencement  of  the  devife. 

But)  halving  provided  for  all  the  cafes  fhould 
the  chHd'be  born  alive,  he  next  determines,  what 
fhottld^be  done  wkh  his  eftate^  in  cafe  the 'child 
fhould  die  before  its  birth.  In  this  cafe,  having 
no  dearer  objeft  to  provide  for,;  he  gives  the 
whole  eftate  to  his  wife.  So  that,  according  t'j 
tTbis  conftruftion,  all  the  leading  contingencies 
wliichhe  had  in  view  are  provided  for;,  and  the 
iat'ereft  of  his  family  preferved,  with  a  prudent 
regard  to  events. 

This  mode  of  confidering  the  fubjeS  is  the  molt 
obvious,  and  refults  neceffarily  from  the  intention 
of  the  teftator ;  who  in  the  laft  limitation  was  not 
contemplating?  the  failure  of  theiffue  of  his  daugh- 
ter, butof  himfelf;  and  v^as  providing  for  the  latter 
event  only.  But  the  interpretation  receives  ad* 
ditional  force,  from  th*  manner  of  the  expreffion. 
For  the  words  ufed  are  unapt,  and  not  fo  obvious 
as  many  others,  for  difpofing  of  the  remainder ; 
So  that\hey  appear  to  have  been  anxioufly  ufed 
in  order  to  diftinguiih  it  from  a  limitation,  on  the 
daughters  eftate. 

Confequently,  in  the  events  which  have  liappen^ 
edl,  the  wife  took  nothing,  in  the  lands,  after  her 
daughters  death  without  ifTue ;  becaufe  Ihe  was. 
only  to  take  the  fee  in  cafe  the  child  died  before 
its  birth  5  and  therefore  her  only  rntereft  was*  an 
^late  for  life  by  implictition,  akhough,  as  before 
mentipned,  if  the  child  had  died  under  :^i,  ani 
before  marriage  (he  would  have  taken  the  fee, 
upon  the  rule  in  executory  devifes,  that  where 
the  orior  eftatcs  are  removed,'  the  devifee  takes 
prefently;  Becaufe  the  events,  on  which  the  re- 
ttiainder  was  limitLcd  would,  in  thjrt;  cafe,  never 
have  commenced. 

This  conftru6lion  is  preferable  to  the  other  j 
becaufe  it  avoids  the  inconveniences  which  have 
been  enumerated.      For  if  a  child  was  born,    and 
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j  lived  to  the  prefcribed  period,  it  was  provided  Sclden 
{ot;  and  a  comfortable  'difpolition  made  for  the  ^?' 
mother  alfo:  Jf  a  fon  had  beea  bora,  had  married, 
liadiflue,  and  died  under  2  r,  he  would  have  tak- 
tn;  So  in  4he  caie  of  twins:  And,  if  no  child 
at  all  had  been  bocn,  .the  .wife  wottl4  b»v^  t.akea 
•the  whole. 

lafiioTt  by  this  confl;ru6lion  the  teftator  is  not 
made  to  violate  nature,  anda^  inconfifteutly  with 
lilmfelf.  in  giviivg  away  the  remainder  froni  the 
ilTue  of  his  bloody  for  whom  in  every  other  infla;nce 
heftiews  a  preference  in  dader'tb  beftoW  it  upoa 
ftrangers.  For  to  fti  angers  it  n^uft  probably  have 
gone;  as  the  daughter  was  not  to  take  until  thi 
mothers  deathj  and  therefore  it  was  moil  likely 
that  the  ultimate  limitation  would  be  enjoyed  by 
the  mothers  reprefcntatives,  and  not  by  the  mo* 
thcr  herielC- 

III.  That  if  the  laft  conftraJlion  be  a^ejcSlea^ 
thefl  tlje  word  die  in  ^he.concluiioa  of  the  devife  is 
to  be  contrafted  with  the  words  shall  live  fill  she 
attains  of  lavffui  age  or  married^  in  the  claufe  im- 
Tne<lia\ely  preceding*;  and  th^en  it  will  be  a  con- 
tingent remainder  to  the  wife,  if  the  daiJghter 
tiiould  die  unmarried  before  21':  which  contingen- 
cy never  having  happened,  the  remainder  never 
veiled;  and  therefctrc  defcended  on  the  heir  at 
hw. 

WiCKHAM  contra,  Conter.de3  that  it  was  a 
icvifeto  the  wife  for  life  by  UMpVication,  rennin- 
dertotbe  daughter  in  tail,  remuindcr  to  the  wife 
in  fee.  Ti;ie  w.v>Fv1  ///V  is  ic^'b^j  uuderftood  as  a  cly^ 
h^wbout  issue^  which  words  the  court  will  fup- 
ply,  in  order  to  effcdluate  the  gentral  intention 
f>t' the  teftator.  IMlis  is  the  interpretation  which 
a  plain  man  would 'put  upon  the  cafe;  and  the 
meaning  put  upon  the  words  by  the  appeilitnts 
trounfel  is  artificial  altogether.  That  tlie  court 
tiay  fupply  the  words  'withouf  issue  is  proved  by 
taanyofthe  Englifli  cafes  Spalding  v&  SpaUin:r 
Cro:  Car:  185,  i*  UllL  427.  234.  2.  Fez.  194.* 
8.  Mod.  59*  But  fupply  thofe  words,  and  then  it 
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Selita  is  but  the  common  cafe  of  a  plain  vefted  remainder 
•     '^f'  *ftcr  the  death  of  tenant'  in   tail  without   iffue* 

J^^^'m  As  to  the  inconveniences  meijtioned,  from  fuppof* 
ed  cafes  which  might  have  happened,  they  never 
were  contemplated  by  the  teftator,  ,and  therefore 
cannot  be  argued  from.  Buttheconfequences  which 
are  contended  for,  would  not  have  fojlowed  from 
thofe  cafes.  -  Thus  in  the  cafe  of  the  twins  it  Would 
have  been  confidered  as  a  casus  omissus^  and  there- 
fore the  will  would  have  been  rejefled  in  favor  of 
them.  So  in  the  cafe  of  a  fon  being  bom,  marry- 
ing and  dying  under  the  age  of  21  leaving  iffue; 
for  the  iffue  would  have  taken  on  the  fame  ground. 
But  in  faft  the  fon  would  have  taken  an  immedi- 
ate eftate  on  his  birth ;  for  the  contingency  of  his 
arriving  to  the  age  of  2 1  only  applies  to  the  pri- 
vileges which  he  was  then  to  have  out  of  the  ef- 
tate, I.  Biirr.  218.  Jones  vs  Westdomb.  PreC. 
cb.  316. 

The  argumeftt  jirawh  from  the  perfonal  eftate 
has  no  influence  :  for  at  moft  it  only  proves  the 
teftator  to  have  attempted  to  create  a  perpetuity. 
But  a  difference  of  conftru6lion  may  be  applied 
to  the  words  as  relative  to  the  real  and  peifonal^ 
eftate.     Forth  vs  Chapman^  i.  WilL  663. 

The  conftTu6tion  contended  for,  on  the  other 
fide  would  go  to  eftablifli,  that  there  might  be 
an  executory  devife  after  an  eftate  tail ;  contrary 
to  a  known  rule  of  law.  Befides  the  idea,  of  leav- 
ing the  fee  to  defcend  upon  the  heir  at  law,  iJ 
repugnant  to  the  intention  of  the  teftator;  who, 
in  the  preamble  to  his  will,  profeffes  a  defign  tp 
devife   his  whole  eftate. 

But  if  the  conftruflion  of  the  will  were  againft 
lis,  ftill  the  plaintiff  could  not  recover ;  becaufe 
the  leafe  and  releafe  did  not  convey  the  eftate  ; 
Jor  the  wife  was  not  examined  as  to  the  leafe. 
Thofe  conveyances  however,  operate  merely  on 
Jthe  pofleflion;  but  here  was  none;  and  there  is  nO 
between  the  relcffor  and  releffee. 
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The  length  of  time  is  a  bar;  for  the  defcndanti 
and  thole  under  whom  they  claim  have  been  in 
!  poffeliion  70  years.  Sarah  Hillards  life  eftatd 
make  no  difference  ;  for  (he  parted  with  it,  before 
the  year  1727.  The  defendants  anceftor,  if  he 
had  no  title  under  the  will,  wai  a  diffejflbr ;  and 
:he  difieifcn  of  tPnant  for  life  is  the  difieifin  of  him 
in  remainder,  Co.  Lit.  250  f^O  9-  -R^p*  105, 
B^ fides  the  accord  ht>re  was  a  forfeiture  of  Kirby* 
titate ;  and  from  that  time,  the  remainder  man 
na^ut  have  entered,  Co:  Litt.  252.  {a^J 

Agaia  there  was  a  dying  feized  which  tolled 
ihe  entry;  and  fcveral  of  the  conveyances,  under 
vviiich  tiie  plaintiff  makcj>  iiis  title,  were  by  per* 
lous  out  of  poffefiion;  who  therefore  were  unable 
to  convey:  Particularly  by  bargain  and  fale; 
which  always  iuppofes  poffefiion,  2.   Blaci.  com. 

Gall  in  reply.  The  chUd  could  not  have  takes 
before  2 1  ;  for  the  contingency  is  exprefs  and  nin# 
through  the  whole  devife;  and  therefore  no  eftate 
in  the  child,  upon  that  limitation,  could  come 
into  cxiftcnce  until  the  ^vent  had  happened* 
The  cafe  from  i.  Bur.  228,  was  a  cafe  upon 
the  known  dodlrine  of  an  exception  out  of 
the  gentral  dcvife,  Fearn.  438;  and  therefore 
will  not  apply  to  the  cafe  under  confideration. 
For  the  devifc  in  the  pre  fen  t  inftance  was  not  z% 
exception,  but  au  exprefs  condition;  and  there- 
fore neceffary  to  be  performed,  before  the  ellaces 
£ould  a  rife,  Fcarn.  438-9.  Tlie  argument  that 
there  can  be  no  executory  devife  after  an  eftate 
tail  proves  nothing,  Becauft?  although  that  is  true 
where  the  attempt  is  to  create  an  executory  de* 
vife,  upon  the  preceding  limitation  in  tail,  yet  we 
^io  not  contend  for  this  here ;  but  that  It  arifes  upon 
an  event  independent  of  the  eftate  tail,  having  no 
connexion  with  it,  and  which  may  happen  before 
it.  In  (hort  it  is  a  mere  alternative  devife  altoge- 
ther. If  a  child  was  born  and  lived  till  21  in  tb^ 
xafe  of  a  fon,   or  of  2i   or  marriage    in  cafe  of  4 
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Seidell        daughter,  then  the  eftate  tail  was  to  arife  ;  which  is 
^,'  bne  alternative  :     But  if  no  child  was  born^  then 

King.  ^  j^  ^j^^^  event,  which  is  the  other  alternative,  the 
executory  devife  to  the  mother  was  to  take  place* 
It  is  admitted  that  the  remarks  relative  to  the  per- 
Ibnal  eftate  are  correft,  but  then  it  faid  that 
iught  not  to  prevent  her  taking  the  real  eftate* 
This  however  only  proves  what  I  contended  for, 
that  the  conftru6llon  goes  to  difappoint  th^  will 
bf  th6  teftatot. 

The  leafe  and  releafe  was  a  fufliclent  jconvey- 
tnce.  For  the  recital  of  the  leale  in  the  releafe 
made  both  of  them  the  wifes  deed,  Befides  the 
tenant  was  rightly  in  under  the  hufband,  and 
therefore  the  releafe  operated  to  enlarge  tlie  el- 
tate :  Or  if  the  hufband  had  no  authority,  then 
it  was  a  difcontinuance,  and  the  releafe  paft  thf 
rigiit. 

The  reverfion  was  well  conveyed  by  Jofeph 
6el4en  to  John ;  for  the  bargain  and  fale  pafied  it. 
I.  Bac^  afr.  275.  2,  Blacjk*  Com,  290.  Plo*md^  154; 
and  that  another  was  in  poffeflion  will  make  no 
difference,  unlefs  it  had  been  adverfe  to  t4*«  re- 
mainderman hinrfelf.  The  paffages  from  CJokt 
prove  nothing  to  tlw  contrary,  as  they  only  (hew, 
that  the  remainderman  may  confider  himfelf  as 
difleifed,  if  he  will;  but  they  do  not  oblige  hina 
to  enter.  Th6  opinions,  there  ftated,  were  in- 
troduced merely  for  the  fake  of  the  affize  of  novoi 
desseisin^  and  therefore  it  was  exprefsly  held,  in 
Taylor  vs  Hord^  Cowp.  689,  703,  that  the  re- 
mainderman might  eJeS  to  confider  himfelf  diC- 
feifed  or  not.  Befides  thete  t:ould  be  no  difleifed 
here,  as  the  verdi£l  ftates^  that  Sarah  Hilliard 
parted  with  her  right  to  Kirby,  and  tliat  he  part- 
ed with  his  to  King;  fo  that  King  was  lawfully 
in  poffeflion  and  therefore  couid  be  no  diffeifor. 

That  a  deCcent  was  caft  makes  no  difference; 
for  that  doflrine  only  applies  again  ft  one  having 
a  right  of  entry ;  wh^ch  the  remainderman  heire 
pad  not.    Therefore  the  remainder,  in  the  pre- 
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fent   cafe,  was  weQ  conveyed ;  and  tbe  ti^t  U       Itddtk 
not  barred  by  the  fiatute  of  Umiutions.  J?^ 

^  King,  ; 

Cur.'  4do:  vttlt^  .         ^  •. 

ROANE  Judge.  This  cafe  depends  upon  the 
coii{faru6lion  of  the  will  of  Jofeph  Achilly  dated 
on  the  nth  of  March  |y|S*  And^  before  I  g4 
inta  this  conftru£lioq,  I  will  mention  two  or  three 
principles,  which  I  hold  to  be  incor>t^able,  and, 
under  the  influence  of  which,  I  think  that  con* 
fim^on  ought  to  be  made. 

!•  Then  it  is  a  rule,  that  in  conAruing  a  wil| 
the  intention  of  the  teftator  ihould  be  colle6le4 
from  the  whole  inftrument  taken  together;  every 
esprefiion  (hould  hav^  its  due  weight;  and,  as  'i 
(orae  where  laid,  every  Aring  Ibould  give  its  p*^* 
per  found.  V^ 

2.  It  is  alfo  a  rule,  that  the  conftru£Uon  ougi^  ~  " 
to  be  made  as  at  the  time  of  the  death  of  die  tdC 
Utor;  and  ought  not  to  be  differed  in  confequence 
of  a  contingency,  therein  contemplated  (but  the 
event  of  whtph  was  unknown  to  the  teftator  at 
the  time,)  having  ^fterward^  h;ippened  tlie  one 
way  or  the  other.  This  principle  will  take  into 
the  confideratioo  of  the  prefent  cafe  the  dcvifc  to 
the  fon  (although  none  was  in  fa6l  born,)  and 
the  confequences  refulting  therefrom ;  which  rouft 
l>e  fuppofed  to  have  been  in  the  contemplation  ni 
the  teftator. 

3.  That  where  the  teftator  does  not  ufe  proper 
teclsni^al  words  %o  cjxprefs  his  meaning,  the  court 
may  fnpply  them,  in  order  to  cffeSuate  the  mani* 
ftst  intention  of  the  testator  ^  and  for  sticb  purpose 
only. 

Under  the  influence  of  thefe  principles  a  diffi* 
calty  arifes,  as  to  the  words  which  are  to  be  fup^ 
plied  after  the  words,  if  the  child  should  A>,  in 
the  ultimate  dcvife  to  the  wife ;  it  being  evident 
that  fome  muft  be  fupplied,  as  a  dying  fimply  is 
not'  a  contingent  event,  but  naturally  certain. 

The 
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Mdm       The  words,  "  witbont  issur/^  artd  "  under  tbp 
*^/*  age  aj^ t'wenty  one^*  or  ip  the  event  of  thefe  be» 

'^^^  ing  a  daugther  **  ^^re  marriage^*^  have  all  been 
aflumed;  and  the  queftion  is,  which  of  tbem  (tpU 
be  adop.t^? 

In  the  devife  tc^  the  fon,  if  tl>e  words^  live  t^ 

ibe  age  of  twenty  oney$ars^  be  confidered  as  on- 

ly  extending  to  the  time,  when  tlie  priyilege,    as 

to  the  houjC?  and  part  of  the  land,  is  to  commence 

(notwicbftandip J  the  mother  may  be  alive,)  but 

not  as  a  condition  precedent  to  the  vefting  of  his 

intereft  in  the  land  on  the  death  of  the  mother, 

the  words  in  the  fam«  claufe  "  and  after  tbe.dc' 

cease  of  bis  motber  tben'^  will  have  their  fall  ef- 

t^ft;  wher^s  by  a  contrary  conftru6tion  thoft 

taords  will  have  no  eflfeft,  in  cafe  of  the  fon  being 

it  v^^t  age  at  the  time  of  the  death  of  the  mother. 

rigjr,    Hotwithftanding  her  death,    he   could  no; 

«!▼«  fttcceeded  uiider  that  condruSiLoa;  becaufe 

•jOt  of;>H«  age  of  twenty  oi>e  years. 

But  it  would  be  improper  to  conftrue  a  provifi- 
on  in  hi^  favour,  predicated  upon  the  event  of 
his  mother  being  alive  at  the  time  of  his  coming 
of  age,  to  narrow  a  right  given  by  the  fame  claufe 
to  fiicceed  to  the  whole  land^  upon  the  death  of 
hia  mother. 

The  intention  of  the  teftatqr  relative  to  both 
his  fon  and  daughter  (for  the  material  words  in 
both  the  devifes  are  fubftantially  alike  as  far  asj 
concerns  the  prefent  queftion)  is  to  give  a  provi- 
fion  by  way  of  fupport,  when  they  refpeflively 
arrive  to  lawful  age,  or  the  daughter  marries; 
but  he  never  could  have  meant,  nor  can  we  fo 
expound  the  will,  without  rejefting  fome  of  his 
words  as  above,  that  their  intereft  in  the  lands, 
after  the  death  of  the  mother,  (hould  be  poftpon* 
ed  to  the  fame  period ;  and,  in  the  event  of  their 
not  attaining  to  lawful  age,  be  loft*  This^  in 
the  cafe  of  the  fon,  would  be  to  pretermit  his 
children,   if  he  died  under  age  leaving  any,    in 
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fiivour  of  the  heirs  of  the  teftatofs  wife  (perhaps        $eW«i 
by  another  hulband;)  which  it  is  prefumed  the        ^^* 
te'iUtor    cannot   be  fuppoied  to  hav*  intended:       ^^""^ 
Eipecially  as  the  wife,  on  my  conftru6liony  has  » 
prefcnt   intereft  for  litQ  in  the  whole  land,  ^ind  a 
remainder  in  fee  expe<!ilant  upon  the  extin6Uon  of 
the  teftators  lineal  defcendant?. 

Beiides  I  hold  it  to  he  a  circumftance  of  fome 
weight,  in  afcertaining  the  teftators  intention,  that 
my  conftru6kion  of  it  conforms  to  a  very  ufual 
siode  of  fettlement,  limiting  an  edate  for  lifei  x^  \ 
maindcr  in  tail,  remainder  in  fee* 

With  refpeil  to  the  operation  of  conditional 
words,  by  way  of  condition,  precedent  or  other- 
wife,  it  U  not  neceffary  to  go  into  that  do6brine| 
IS,  in  this  cafe,  the  intention  of  the  teftator  re- 
ftri^la  the  conditional  words  to  the  privileges 
contemplated,  and  does  not  extend  them  to  afl^c^ 
the  right  to  the  land,  on  the  death  of  the  mother; 
But  if  fo,  then  upon  the  birth  of  the  daughter^ 
the  had  a  vefted  remainder  in  tail,  remainder-  iq 
fee  to  the  wife ;  and  upon  the  death  of  the  daugh- 
ter, without  iffue,  the  wife,  and  th6  defendant 
claiming  under  her,  became  entitled  to  the  iari  J 
in  que{t>op«  Therefore  I  think  the  judgment  oyght 
to  be  affirmed* 

CARRINGTON  Judge.  In  the  conftruaion 
of  wilk,  the  teftators  intention  (hould  be  the  rulg 
of  decifion.  By  that  ftandard,  courts  fliould  b^ 
governed,  and  the  intention  (hould  be  purfued,  a^ 
far  as  the  rules  of  law  will  permit. 

To  effeft  this  obje6l,  the  words  of  the  will  ar^ 
in  general  to  be  attended  to;  but  it  is  fometime« 
neceffary,  in  order  tp  fulfil  the  manifeft  general 
intention  of  the  teftator,  to  fupply  (iich  words, 
as,  from  the  general  complexion  of  the  will,  com^ 
pared  with  the  fituation  of  the  teftator,  and  of 
the  legatees  and  objefts  of  his  bounty,  are  abfo* 
lutely  neceffary  to  effedluato  the  purpofes  ^nd  dif* 
^QtioQf  ii)ten4e4  b^  him* 
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Wdc*       ^    In  doing  this,  toa  great  latitude  of  coriftrafUen 

?'•  <m  one  hand>  and  too  fcrupulous  a  regard  to  the 

^^;^^       ftri£l  limits  of  legal  rules  on  the  other,  are  equal- 

ly  to  be  avoided,  and  a  juft  medium  obferved.        | 

In  the jprefent  cafe,  the  teftator,  a  century  ago^ 
being  poflefled  of  an  eftate  both  real  and  perfonalj 
and  probably  without  relations,  but  having  a  wife 
fuppofed  to  be  pregnant,  made  his  will;  and 
thereby,  after  reciting  that  he  means  to  difpofe 
of  all  his  temporal  eftate,  manifefta  an  intention 
I  to  make  provifion  for  hia  wife,  during  life  in  the 

firft  place;  next  to  preferve  his  eftate  to  the  heirs 
of  his  own  body ;  and,  failing  thofe,  to  give  the 
whole  to  his  wife  j  who,  next  to  his  own  iffue, 
was  the  favourite  obje6l  of  his  bounty. 

Let  uf  confider  the  mode  by  which  he  intend- 
ed to  efiedl  this : 

Firft  then,  I  am  of  opinion  that  the  fon,  if  one 
had  been  bom,  would  have  been  entitled  to  a 
vefted  remainder  in  tail  at  his  birth,  to  take  ef* 
feft,  in  poffeffion,  upon  the  death  of  his  mother. 
But  he  would,  in  the  mean  time,  on  his  coming 
to  the  age  of  twenty  one,  have  had  a  right  to  the 
nfe  of  part  of  the  lands,  during  the  lifetime  of  his 
mother.  Any  other  conftruftion  would  have  dif- 
inherited  tlie  iffue  of  the  fon ;  which  never  could 
have  been  intended,  by  the  teftator. 

In  like  manner  I  think  the  daughter,  by  the 
fame  rule  of  conftrudion,  likewife  took  a  vefted 
eftate  tail  at  her  birth  to  take  effeft,  in  pofltrffioa 
on  the  deatK  of  her  mother.  But,  as  flie  marri- 
ed and  died  without  iffue,  a  doubt  arifes  as  to  the 
fiieantng  of  the  teftator  by  the  words,  if  the  ebitd 
die  &?r,  in  the  fubfequent  claufe  of  the  will. 

.  1  he  queftion  is  whether  he  meant  a  dying  gene- 
l-ally  ?  or  before  his  age  of  twenty  one,  if  a  u>n,  or 
marriage,  if  a  daughter?  or,  as  Mr.  Call  fuppofed^ 
tefore  the  birth  of  the  child?  or  laftly  without 
heirs  of  the  body  I 

He 
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He  couTd  not  have  meant  the  firft,  becftufe  he 
knew  death  was  certain  :  nor  the  fecond,  becaufe 
the  fons  iffue  would  have  been  difinhcrited,  as  be- 
fore obferved,  if  he  had  died  before  twenty  one ;, nor 
the  third,  becaufe  the  general  tenor  of  his  will 
Jhews  he  contemplated  the  cLilds  being  born  alive: 
Therefore  he  muft  have  meant  the  laft. 

According  to  which  idea,  the  true  conftruflion 
is,  that  the  teftator  by  the  letter  words,  if  the 
child  should  dic^  refered  to  the  preceiling  devife  to 
the  daughter  in  tail,  and  meant  to  add  the  words « 
ssitbout heirs  of  htr  b(kdy^  but  inadvertently  omitted 
them.  Therefore,  in  order  to  fulfill  his  inten- 
tion,  and  carry  the  difpofitions,  he  was  making, 
ir.to  effeft,  it  is  nectflary  to  fupply  thofe  words: 
And  then,  upon  the  death  of  the  daughter  wirh- 
out  iffue,  the  remainder  in  fee  took  effe(5l  in  pof- 
feiTion  in  the  wife. 

Being  of  this  opinion,  it  is  unneceflary  to  trace 
the  title  of  the  plaintiff  any  further;,  or  that  of  the 
defendant  at  all.  For  the  defendant  being  in  pof- 
feflion  muft  remain  fo,  until  a  better  title  isfliewn. 
But  I  will  add,  that  the  defendant  and  his  anccf- 
tors  having  been  fo  long  in  po/TeiTion,  I  fiiould  be 
eitreraely  unwilling  to  difturb  it,  unlefs  compel- 
td  thereto  by  pofitive  hw. 

I  ani  for  affirming  the  judgment  of  the  DiHrift 
Court. 

LY<.)NS  Judge  concurred  that  the  Judgment 
ihould  be  affinned. 

PENDLETON  PreHdent.  We  are  all  agreed, 
that  death  being  certain  and  not  contingent  .the 
teftator  muft  be  fuppofed  to  have  meant  fonie  other 
event  added  to  the  death,  whicii  was  really  r.^ni- 
tingent,  and  which  the  Court  in  conftrucllon  muft 
fupply;  but  we  differ  about  the  extent  of  that  iup- 
plement.  I  think  he  meant,  the  contingency  of 
the  fons  dying  under  twenty  one  without  leaving 
l9ae,  or  a  daughters  dying  under  that  aj^e,  not 
having  been  married..    My  worthy  brethren  add  a 
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teldni       furtlier  contingency;    namely  riiat  of  a  geA^rat 

^?''  failure  of  iffue  of  the  children,     which   dots    not 

\j\  ij^       Appear  to  me  to  have  been  contemplated  by  him. 

I  would  obferve,  that,'  .in  fupplying  words  on 
fuch  occafions,  we  are  not  at  liberty  to  form  guef- 
fes  or  conje6lure/s  of  what  we  would  have  intended 
in  fuch  ^  cafe,  but  to  fupply  the  omitted  words,  as 
tieceflary  ft-om  the  tomplexion  of  the  whole  will^ 
aA  is  faid  by  Ld.  Mansfield  in  Watson  vs  Shepparti 
Dougik  a8k  On  this  view,  I  have  formed  my  opini- 
on. 

As  tberc  wafi  no  fon,  but  a  daughter  only, 
1  difregard  the  claufe  for  that  event,  as  a  fuppol- 
cd  cale  which  never  happened  ;  altho'  there  is  no 
material  difference,  except  that  the  devife  to  the 
fon  is  upon  condition,  that  he  attain  the  age  of 
twenty  otie,  and  that  to  the  daughter,  of  her  attain- 
ing that  age,  or  being  married* 

The  cafe  of  a  fon  wa^s  mentioned,  for  the  fake 
of  obferving,  that  if  the  limitation  to  the  wife  was 
tipon  the  fon^s  attaining  ai,  and  he  had  died  un- 
der  age  leaving  iflue,  they  would  be  difmherittd, 
contrary  no  doubt  to  his  appUrent  intention.  1 
anfwer,  that  if  that  cafe  had  happened,  from  the 
tolain  intention  to  provide  for  the  ifiiie,  1  would 
have  interpofed  the  words  in  the  limitation  to  the 
wifc^  if  my  son  die  under  %i  'ucithout  leaving  is^ 
sue  ;  confining  it  to  the  event  at  that  period,  and 
not  extending  it  to  a  general  failure  of  iiTue. 

But  however  neccfTary  this  might  be  in  the  cafe 
of  the  fop,  it  could  not  be  fo  in  the  cafe  of  a  duu^h- 
,ter,  who  could  not  have  ifliie  before  her  marriage] 
which  was  a  performance  of  the  condition. 

That  the  daughters  attaining  full  age,  or  hel 
marriage  was  a  condition  precedent  to  the  veft- 
ing  of  any  eftate  in  lier,  appears  to  me  evident  j 
fince  although  tbe  cafes  fliew,  that  the  words 
when  and  as  may  be  applied  to  the  time  of  poffef 
iion,  and  not  to  the  veiling,  I  believe  it  never 
was,  nor  can  be  doubted,  but  that  the  word  */ 
imift  make  fiich  conditioxi.  XJpon 
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tJpon  the  will  in  the  cafe  "before  us,  the  conditi*        feMflli 
on  applies  to  the  whole;  as  well  the  remainder  in        k^^» 
tail  after  the  death  of  the  wife,    as  the  moiety  of       .^^'. 
tbe  perlbnaj  eftate  flie  was  to  have  on  marriage  or 
coiXiingof  age,  being  coupled  together  by  the  word 
£i7zd»     Thus  making  both  to  depend  on  the  fame 
condition^    though  to  coraeinto  pofleflion  at  differ- 
ent periods.     So  that  the  daughter  on  her  coming 
of  age,    took  a  veftcd  intereft  in  half  the  perfonal 
eftate  in  pofTefnon,    and  a  veftcd  remainder  in  tail 
in  the  real  eftate  after  the  death  of  the  wife.     So 
far  the  reverfion  \ci  fee  is   undi.pofed  of;    alid,   if 
the  will  had  flopped  there,    would  unqueftionably 
have  defcended  to  the  daughter.     We  come  then 
to  the  enquiry  wheiher  that  reverfion  is  difpofedof 
to  the  wife  in  the  oext  claufe.     Tljat  a  man  may 
devife  to  A.  for  life,    remainder  to  B.  1:1  tail,    re- 
mainder to  A  in  fee,    i".  not  queftioned  ;    but  the 
true  qu^ftion  i*:,  whether  this  tcilator  dcfigned  ta 
make  fuch  adifpofition? 

That  lie  intended  bis  wife  Hiould  have  his  whole 
eftate,  in  cafe  a  t  Iiild  (hould  he  horn,  and  die  un- 
der age  and  unir.arried,  is  apparent;  for  this 
flight  be  btncfic::;!  to  her  whom  he  preferred  to 
any  other,  havuig  no  collateral  relations  of  his 
own :  But  that  he  looked  forward  to  the  remote 
poAjbilitv  of  a  failure  of  iiTue,  at  any  time  aftef, 
4s  what  f  cannot  difcover  a  hint  of,  in  thi«  wilf; 
and  thi^refore,  although  he  might  have  nftade  fuch 
a  limitation,  and  if  he  had  done  fo,  the  court 
could  not  have  controuled  it,  the  cafe  is  quite 
altered,  when  we  are  to  fupply  words,  fuppofed, 
from  apparent  intention,  to  have  been  omitted. 

I  can  eafily  conceive  that  althoup;h  he  meant 
to  provide  for  the  cafe  of  his  children  dying  in 
their  infancy,  when  they  could  not  make  any  dif- 
poQtion  of  their  ellatcs,  yet  when  they  came  of 
age  and  had  families  of  their  own,  they  (hould 
take  the  eftate  in  tail  with  the  remainder  in  fee, 
fubje6l  to  all  the  legal*  confequences  of  fuch  an 
iiitereft;  that  is  to  fay,  they  could  not  alien  in 
•  prejudice 
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prejudice  of  their  iffue,  unlcfs  by  t  legal  modi 
--^.  the  eftate  tail  was  defeated,  but  might  do  fo  " 
'  ^^^'         their  iflue  failed. 

As  death  is  naturally  oppofed  to  life,  there  wa« 
great  force  in  Mr.  Calrs  obfervation,  that  the 
teftator  tifeA  the  word  die  in  oppolition  to  living  A 
thai  is,  if  the  child  die  before  the  time  I  have  re- 
i^uired  it  fliould  live  to  be  entitled  to  my  eftate, 
tiien  I  give  it  to  my  wife. 

.  My  interpretati.-)n  will  make  the  two  claufeo 
conliftent,  but  the  other  will  produce  inconfillen- 
ty.  For  the  half  of  the  pcrfonal  eftate  is  given 
to  the  daugliter  aKfoIutely,  not  to  her  and  the 
lieirs  of  her  boJy;  but  the  limitation  over  to  the 
ifvife  comprehends  the  whole  perfonal  eftate  with 
■die  lands,  and  if  he  meant  the  limitation  to  be  on 
a  general  failure  of  ifiue,  it  would  have  contra- 
di^ed  the  devife  of  the  perfonal  eftate.  If  he  had 
cxprefsly  fo  limitted  it,  then  It  would  have  either 
been  good  as  to  the  lajid,  and  void  as  to  the  per- 
fonals,  or  good  as  to  both  by  applying  them  to 
each  in  different  meanings.  But  let  it  ftill  be  re- 
membered, that  we  are  fupplying  words  for  him^ 
and  ftiould  not  make  him  contradi6l  himfclf. 

A  queftion  was  afked,  could  the  teftator  mean 
•if  his  daughter  died  the  day  aftpr  marriage  that 
his  wife  fliould  not  have  the  eftate?  I  anfwer,  he 
has  fixed  her  marriage  for  vtfting  the  eftate  in  her, 
without  hinting  a  difference  in  her  intereft,  whe- 
ther Ihe  lived  a  day  or  an  hundred  years.  But  I 
think  I  am  warranted  by  the  will,  in  faying,  |hat 
if  the  teftator  had  been  afked,  whether  if  his  child 
had  ifTue  and  that  iffue  failed  a  thoufajid  years  af- 
ter, the  eftate  fliould  go  to  the  heirs  of  his  wife, 
(the  confequence  of  the  limitation  on  a  gemeral 
failure  of  iflue,)  or  to  thofe  claiming  under  his 
child  or  iflue  ?  He  would  have  anfwered,  that  he 
cared  nothing  about  it. 

Upon  the  whole,  the  only  fupplement,  which 
I  think  myfelf  at  liberty  to  make,  will  leave  the 

claufe 
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fUnfe  to  read  thus  **  Item,  it  is  my  further  will 

"  and  pleafure,  that  if  the  child,  wherewith  my  ^ 

^  wife  now  goes  withal^  die  (if  a  male  before  he      ^^^^ 

**  attains  the  age  of  twenty  one  or  have  iflue,  ot 

"  if  a  female  before  fhe  (hall  attain  that  age  or  be 

**  married,)  then  I  give  and  bequeath  to  my  ftid 

**  dear  and  loving  wife  Mary  Achilly  and  her  heirs^ 

^  ali  my  lands,  houics,  negroes,  flocks,  goods  and 

"  chattels  and  debts  due:"  Making  it  an  exccuto* 

ry  devife  of  the  fee  to  the  wife,   upon  the  contin* 

gCBcy  of  the  fons  dying  without  iffue  under  age, 

or  a  daughter  dying  under  age  unmarried,   which 

I  coai^ientioufly  believe  was  his  intention* 

However  as  the.  other  Judges  are  of  a  contrary 
oploioiiy  the  judgment  mi^  be  affirmed* 

Judgment  affirmed. 


LAWRASON 

again/l 
DAVENPORT* 

DAVENPORT  and  otfjers  brou^  a  faait  in      Adm^.U- 
At  Hig^  Cmirt  of  Chancery  againfi  Lawra-  i^SSTi. 
Cmi  adauBiftrator  of  Brown*      The  bill  aiBcng  ^^^  ^l^all 
other  dungs  ftated,  that  Brown,  who  was  hat  lit-  <b£i^  mot  laa^ 
tie  JTKJffa'efi,  died  poGel&d  of  fome  pcribaal  pr^  Ue  hr  ykt^ 
per^,  and  endtled  to  compenlarion  for  his  texvu  ^jLS'^^faw 
CCS  as  aa  oCcer  duriag  the  war;  which  was,  after  ^^  forif fapa 
Us  dealfav  paid  Co  die  defiendant  Lawraibn  ia  cer-  ^ut^tiK 
tiicates  smd  warrants  for  the  intereft  thereof^  to  nadut  pries 
tfaeanoimcofj^i26o  for  certificaJU^  aadjf  581  ^^J^TJS;; 
1:4 ia  warraau;   befides  fomc  mtlitarjr  certiSr  IslZ^tltf^ft 
catcs  ifliaed  to  Browa  lamScVL    That  Browa  died 
iateftalie .  widumc  ctaldrea,  leaving  the  wife  dt 
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limrdbn  Davenport  and  the  other  plaintiffs,  Daniel,  Cha* 
rity  and  Robert  Daugherty,  his  next  of  kin  and 
legal  reprefentatives.  That  Brown  was  a  native 
of  Ireland  as  well  as  the  plaintiffs  who  are  igno-r 
rant  of  matters  in  Virginia;  which  was  known 
to  Brown,  who  has  difpofed  of  the  effe6ls,  certi^ 
ficates  and  warrants  aforefaid  without  fufficient 
caufe,  and,  except  the  pittance  paid  to  the  plain- 
tiff Robert  Daugherty,  the  whole  remains  in  his 
hands.  That  when  he  fold  the  £  1260  in  certi- 
ficates, and  the  ^  581 :  i :  4  in  warrants,  during 
the  month  of  Auguft  1791,  there  was  no  debt 
due  from  the  eftate,  which  rendered  it  proper, 
;is  publig  credit  was  then  rifing.  Therefore  the 
bill  prays  for  fatisfac^ion,  with  an  account  of  th^ 
adminiilration,  and  for  general  relief. 

The  anfwer  admits  Brown's  death,  and  that 
adminiftration  de  Aonis  non  has  been  granted  to 
the  plaintiff.  States  that  the  certificates  for 
£  1260  commutation,  and  the  ^  581 :  i  :  4  inte^ 
reft  thereon  never  came  to  the  hands  of  the  defen- 
dant, nor  did  he  know  that  as  adrtiniilrator  he 
was  entitled  to  the  fame,  until  after  the  faid  Ro- 
bert Daugherty  and  a  certjiin  John  Wife  (who 
the  defendant  is  informed  is  attorney  in  faft  for 
the  plaintiff?)  had  entered  into  an  agreement  con-» 
cerning  the  commutation  aforefaid;  and  until 
Wife,  under  pretence  that  he  knew  of  a  debt  due 
the  eftate  in  Richmond  which  he  thought  he  could 
receive,  procured  a  power  of  attorney  from  the 
defendant.  That  the  defendant  continued  ftil^ 
ignorant  of  it  until  after  Wife  had  contrafled  for 
9  fale  of  the  certificates  with  Finlay,  When  the 
power  of  attorney  proving  infufficient  aqd  Wife 
iind  Finlay  difagreeing,  Finlay  informed  the  de- 
fendant of  his  title  to  the  commutation  certifi, 
cate;  but  t hi?  defendant  knows  not  the  amount. 
That  Finlay  propofed  to  give  Robert  Paugherty 
zs  muph  for  the  certificates,  as  he  wa§  to  give 
Wife  for  them  -,  and  the  defendant  believing  Wif^ 
]lmew  the  value  of  the  certificates,  as  he  h;id  un» 
dcrfto^  be  had  dealt  conild^rably  in  certificates, 
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^ffi9ii^  ^>P^  W^J>f!l^l»  and  ^ve  a  pow^r  of  at-     Lawrawn, . 

(Hlfy;   that  tb^,  px^p^  "received   for  them  wat     -^    '*'!•      * 

j^^.  and  the  defc^ndaoi  btlievea  tlut  to  hive      -^"^^^ 

Itfil^'^ mus;l)  as  could  Uiye,been  gbtteu  for  thetn        ^1.%'^ 

|t«||ptim^.     TiiaL  ih^  ^-^w^?^"^  ^*^*i  *^P^  fuffici* 

\t]^%  tffvSi$  ill  l^is  haiids.tQ  djich^rge  a  noUpv^ 

Mbkjf  Brown  amountjiig-with  iutereft  tO  j^  aj:  i^ 

5.    That  ihe  daf^ridaui  thought  hikiifelf  more  jiifi 

li;Ubk  ia  giving  the   power  as  Robert  DatigH^rt^ 

who  wis  the  CTiy  relation  of  Brown  ia  America, 

indwbo  claimed  the  whole,  was  d.iiroustbat  Jiia 

emifitfates  (bould  bj  difpoCgd  of.      That  the  4e- 

Mint  i^aows  of  no  d.bts  due  to  the  eftate,  ex- 

dfV.^oH^e  p«irtner(hip  accounts,  wluch  are  not 

fikeiy  00  praducw  any  dung. 

Three  witnefses^  fpeftk  .ft«  to  the  relatipofhtp 
rftl)5  piaintiffs  to  i^e  mtffftate.  A  fourth  provei 
Aaihe  was  conc^aed  a  moity  in  the  purchafe  of 
fce  certificates  whic^  he  belie  vet  -vere  worth  abouf 
tievenihinings in  the p  -und:  Doeanot  know  when 
6f  for  trlitit  pncv?  he  fold  thfem ;  that  only  four  ceri 
fificatca  iffae^  for  tTie  £.  1260,  they  being  all  tha^ 
fere  tfted  fdr ;  although  it  was  probable  that,  if 
tequefted,  more  irtight  -have  been  obtained^  at 
&t  Auditor  was  U'  ually  accommodating  in  diyidin|^ 
tertifcatcs  into  convenient  fums, 

A  fith  witnefs  proves  what  would  have  beet^ 
ibe  value  of  the  certificates  in  September  1796^ 
Mthey  been  funded  by.  the  defendant. 

T^Gourt  of  Chancery  at  the  September  term  off 
f?^  being  of  opinion,  that  the  difpofition  by  the. 
wfendant  of  the  military  certificates  and  intcreii 
Warrants,  to  which  his  inteftate  had  been  etiti-* 
M  i^as  not  juftifiable,  the  articles  fold  not  be* 
^comprii^eS,  as  tTvat^-  Court  fuppofed,-  in  the 
^^^  of  the  a^  of  the  general  affembly,  idiredl- 
^gexecutors  and  s^dminiftrators  to  fcilfuch  goodf 
j^trsUabie  to  perifli,  torbeconfumed,  or'  to  b^ 
'ftfprfe  for  keepingi  and  the  fade  not  being  ne» 

^  r-     ......  »*4^      ' 
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p}tiii%f  ^pvibUc,  auftion,  decreed'  the'  ditfSfi&ittt. 
topay^o  tht  ptaintiffs  1867  4iDlIar3  55  cents) 
which  would  luve been  the  then  prefentvalucoftbf 
cerltificates  andwarrantsaforefnidif  they  had bcca 
|ii"nde4,  wUh  intevcft  on  4320  dollars  46  cent; 
frctn  iHe  fffday  ofthe  preceding  July;  after  de- 
4u6lm^'  therefrom  the  X-  29  :  14:  5  with-intcN 
eft  fifoip  the  firft  of  December  179 1.  ' 

Pram. which  decree. the  defendant  appealed  t^ 
this -Count-    ..  .      w   ,•  r  ^    ,^  ^  ^ 

tALL  for  the  appellant..    M^de  three  (>di«t.c: 
J.  Whether  the  plaintiffs  had  proved  tKemfelvei 
entitled  to  the  eftate  of  the  decedent?     2.  -Wfetr 
ther  the  payment  to  Wife  the  attorney' of ^^«i|^w 
exty,  who  was  tlie  only  jjtnown  relation,  of  the-^ie- 
cedent  waa  not  a  difchargft  for  {o  much?     j!  WJvfg 
ther  the. adminiftratpr.  could  be  rendered  JiiWc 
fcr  more   than  the  certificate  ad^all^  fold  Jo^^ 
Upon  ther  firft  he  den}e4  that  the  <:v;d<?»cV>ya> 
ftifiicient.     Upon  th^  fecond  i]^  infi^eil'that  th^ 
paymant  was  good.     BecaUfe  the  Jaw  v^ould  VJ^ 
tarnt  that   there  were  no  other  relations,  tba.^  | 
thofe  in  this  country,  if  the  contrary  was  nb^ 
^eiyirh;  ami^ therefore  paynacij^t  by  the  adminiftra^ 
t  r  to  the  only, known  rpJ^^ion  herc,^  ahdr.who 
was  proved  in  a  Court  of  Juftice  to  be  the  dece- 
dents heir  at  law,  would  be  a  fufficient  exonerati- 
on ;  alnlefs  }p  could  be  proved  that  he  knew  fher^? 
were  other  relations.     For  he  was  not  bound  to 
feek  throughout  all  nations  and  countries  fi;pr^hc«. 
kinsfolk  of  the  deceafed.     Therefore  as  no  know-s 
fcd<(e.  of.anv  Qtjier  relation  was  proved  at  th^ 
time  of  the  payment  to -Wifev.that  \yas  a  fuffici- 
ent deferice.     Upon  the  tliird,  he  contended  that, 
he  could  oot  be  made  liable  according  to  the  cafti 
of  Graves  vs  Groves^   i.    WAfii'and  If^Qdiison'vsi 
faym  Jd  tbi?  ^ourtf  * 

•  MA^siTArL  contra.  ,Th«  point  relative  to  Kh^ 
title  of  the'  plaintiffs  T^fts  upon  the  proofs  iw  die^ 
Caufe,  -whidh  aTe*conceired^o*'be  fttffiQiefR»\      •    * 

•  f.*&U'»  r«p.  5fd.  t  I 
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**  As  to  the/etonci  polnumade  by.  Mr.  CaJl,  the     lawrafon,  ^ 
bw  do^  not  pi  eiume.  that  there,  are  no  other  re-     -^    '^^ 
htions,  -except  wjiat  ar^  in  thii  country.     Tij-re'      vll!l[l!lZil 
might   be  fomc  pr^e!<(  ^ot[  iuch  a  prcuimption 
perhaps  in  the  cafe  of  a  native;  but  tlicrc  can  be. 
none- in   cafe  of;  a  foreigner*     The   a(luii,wUlrator 
in  this   ctrfe  *ba(l  a  fcafuiiHl^le   ground  to  believe 
thercr^wtre  oth^rn  rji^lfitiouf  ,\  and  therefore  he  oug^Iit, 
to-have  inquired  and*inforined  himfulif.     He  o^^Iit 
either  to  have  <iejn3\\cled-  iccu^iiy,  or  ^waited  i^r. 
a  <iet:ree  of  &  Coyrt  of  Juiiiret  b»-ibre  he  proceed* 
ed  to  make  anytliRributiun.      The  payuKni  thero-. 
ft>rc  Avas  premature  ^\u\  abjiifUliabie* 

^Tiu^  if  I*e.bc  n.-il^^  ^t  n'1,  it  mrfl  lie  tA'tho-fu]!* 
vuTu'o  of  the    cciiilicatr*;  *t!iat  h  to  fiy..  the-  plain* 
tiffs  are  entitled  to  the  certificate  itle^f  or  tht  va-: 
lue  at  the  ili:je  of  pr.):^ouncip.?;  the  derrcv.-   .TJ.c 
*^5^  ^(^Graxes  \s   GroxKs  proves   natliiu^  to  tjie 
contrary/    For  tltat  \vus   the  cnfc  of*  a  conrrnd 
:kQ<i  decided  on  t^ii(.'uu;f^ai'ces:     At  m'of>,  it  oitly 
prprt-J^  that  the  debtor  cov.'ct  only  f^e  C^arj^ed\nt;h 
Uie.vahie  of  the  ccrtituatcs,  wTiich  he  hud   piv)^ 
nsiTcxl    to   deliver,    \i\Am    the  day  on  wl'ich  diey 
ou^ht  to  liave   been   delivered-     But  l;cie  the  nd- 
miriiih*aik>r  w-j.^,  a  triillee  «'i"  tljc  article,  which  he 
'**-^^'i  ^V"*   delwcr   i:.  fpec  ie  or  paV  its  value  at  the* 
iinie    of  the    decree.''    Ar-  to  the  cc4'e  of  ii'oodron 
'•'r  /^'/>VA%  lam  1'^  o  t  tcr  >  i  d  I  >  t  ^d  vAx  I  il  t ,  aii  d  t  h  ^  re- 
- /c    urh    (^K:il5le  10   nis-^ce    any   ren^arks   upon ,  it. 
t'pDn't};  •' v.^.ole  th/  yr>;.ii!iiiM:ntor  diouid  ui«i  liuvu 
-">'.  \^\^^rf  'i>?  tJK*    ie;'iH:?te   than    was   ntccdaiy, 
.-^r  pay.Ht>4>'t  *^'f   xWt  j^  it;:    eipeciaily  a>  il  15  p:ov-. 
i  he  ii::;:!/.  h:i /e  dl  .-'.'cd  • ;   \\\v\  liKNxi'.-rt^    liav-" 
... ;  ;l^-..':  (Xlli,  .ivile^  in-  !%  ci-ni-l)  liaMe  l'.>r  tiie  <\:1I 
.'/lUt.  ;.t.  the  ii';;e  of  t lie  ile'.:r"e. 

Cal£  ir!  rc»->!y.  IF  6>//t  Af  -.s  Grr:?:  be  laid 
riide  al*os^v:her,  .\et  that  of  H'ooJs:;/:  v^  /V\.'/f 
'id  cot^j:4crly  dj.lde  ihi.;  r:trj.  I'or  f],e  lio]. 
ler  of  the  (.(M'lificate  lhe)'e  was  ?  ti\:Aee  ;ir,  irui;  !i 
.'5  the  adiuinillrator  here.  Tlier/  rlie  triiilee 
:  *vln^  a   ri:J:ht    to   ap^ilv    a   pvr    d'Ov.'Vd    o*  the 
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LawM^on,      whole;  tvhich  wai8  the  cafe  here  j  becaufe  the  lad 
^    **'^'  tniniftrator  had  a  right  to  fell  for  pavmenrt  cf  %hi 

Oavaiport,  ^^^^^  j^  iherefpre  the  tmftee  in  that  cafe  w*^ 
Hot  liable  for  more  than  thtj  value  at  the  time  oj 
Tale,  no  more  is  the  atlminxfhrator  hntt*  Bcfides^ 
if  the  adminiftratoT  had  a^ually  known  that  zh^ 
Auditor*  would  have  divided  the  certificate^  thcr  r 
ivas  no  obligatiort  on  him  toafl&it..  ;Eut  there  is 
fto  proof  of  any'*fuch  knowledge*;  and  it  is  -far 
from  bting  certafn  that  the  Auditor  would  have 
done  fo.  For  it  does  not  follow,  that  bccanfe  t»o 
Mvould  have  •  accommodated  Mr.  t*oUard^  an  at* 
^quaintance,  in  that  way,  that  he- would  have  C7%- 
tended  the  &me.  klndnefs  to  every,  body,  wliO 
aflced  it.  •  For  that  might  be  attended  with  iufi- 
liite  trouble. 

Cur:  adv:  tiilt: 

PENDLE  1  ON  Pre fideht after  dating  the  cafe 
delivered  the  refolution  of  the  Court. 

Ther^'  is'  no  queftion  upon  the  liability  o?the  ad* 
Udmijiiftrator-  to  pay  the  plaintiffs  their  due  Iharcs, 
though  he  paid  the  whole  to  Robert  without  no* 
tice;  fmce  that  payment  was  at  his  peril  and  hu 
mjght  have  fecured  himfelf,  and  perliaps  did,  \>y 
taking  fecurity  iot  Robert  to  Imjemnifv  him. 

The  only  queflion  is,  for  what  futn  he  fliall  be 
liable  ?  whetherfoi'whatthe  certificates wefc really 
foldfoy?  or  for  the. current  market  price  of  fuch 
at  the  time  ?  or  what  they  Would  be  now  worthy 
if  they  had  been  prefer ved,  had  been  fubfcribcd 
into  the  continental  loan  office,  and  had  remained 
in  that  ftatef  • 

■  The  opinion  of  the  courts  with  the  reafons  on 
wJiich  it  is  founded,  will  appear  in  the  de'crce  form- 
ed, and  tlierefore  are  not  anticipated. 

*^  The  Court  is  of  opinion,  that  the  appellant 
'*'  was  liable  to  pay  the  appellees  their  diftrihiiiive 
'*'  Ihares  of  the  inteftates  cftate,  noiwithftanclin;^ 
*^  tiis  having  paid  the  whole  to  Robert  Daugh- 
^^  «rty  without  notice  of  there  being  other  rela- 


tlOTlS 


Digitized  by  VjOOQIC 


•^»'^«-'»rf^ 


OF    TH  E  :  YE  A»    17^9. 


tat 


•  tions^  fincc  f^ich  raymtrt  wq»  it'  his  pcril^  and    Lmhuttv- 


•*  iie  t;uher  did  iaki>,  or  might  have  required  a 
•*  bond  from  Robert  wit/h  lecuiity  for  his  indent* 
**  aity.  'i'h^t  the  appellant  is  not  liable  for  what 
*'  the  certificate*,  if  |jrifferved^  ^ouid  in  event 
*^  have  prodj<;<:J  now>  by  operations  ^^'hich  he  lytjs 
"  cot  obligee',  if  he  had,  power,  to  purfue,  an^ 
*^  which,  if  he  had  purfued,  might  in  a  contrary 
^c^xnt  of  things,  have  reduced  th^v^  tb  no- 
**  thing;  He  had  not  only  power  to  feJI  the  ccr- 
'^  tihcattb  as  an  article  wliich  might  grow  worfe, 
^*  of  which  he,  hiding  fairly,  was  the  judge,  but 
*^  -v^aa  compelled  to  do  fo,  to  raifc  as  well  the  debt 
"  of  twenty  nine  pounds  fourteen  fliillings^  aUd 
H  {}veptr>ce,  is  the  dillributivc  ihare  of.  Robert 
'iDaugh-'^'^'i-yf  ^  Hiore  (fonudcrablq  Turn;;  but  tha 
*^'adihiuiftrator  oii^ht  to  be  accountable'  for  the 
•*  value  of  the  cert'ificates  at  tiie  liiue,  according 
'*  to  the  then  market  price  at  Alexandria  where 
''  I  he  intCicale  died,  .md  where  the  adminiftrator 
**  lived;  a<  to  wliich  the  aiifwer  is,  that  the 
•*  sdiuiniRrraov  ^aa  ittduced  -io  nffent  to  the 
*•  lale  made  by  llobcrt  Daiigherty  to  Finley, 
"from  his  opinion  of  the  )::tlgni(  nt  of  Wife, 
*^  atoiiiid^Table  dcakr  in  r.eii.ficates,  and  who^ 
''when  thofe  in  qucili^^n  %Vcre;  i'wpiiofed  to  be 
"  his  property,  hr.d  af;rc\:d  to  11  il  them  to 
*'  FinUy  for  the  fame  price  which  the  latter  was 
^^  to  ^ve  Daugherty  ;  and  r-dJ$  that  he  Rill  be- 
**  lieves  that  thuy  wer<5  fold  (ov  as  muchas  could 
•^  have  been  got  fcr  them  at  that  tin;e  and  place, 
^'  tendering  a  fair  iflae  f  ^r  eix^uiry^  whether  the 
**  .market  price  at  that  time  iand  ]dace  exceeded 
"  the  fales  ;  to  this  the  f.ppellees  have  made  no 
"proof,  the  price  at  Richmond  being  foreif^n  and 
"unimportant,  and  the  anfv/er,  beiirg  refponfive' 
'*  to  the  bill,  is  ini  con  trad  i6led;  for  which  reafon, 
"*  and  £nce  the  whole  tranfafHon  Dpj>ears  to  havt 
"  been  fair,  without  any  view  to  benefit  tlie  ad- 
'' miniftrator  or  purchafcr,  and  had  the  approba- 
*'  tion,    or    rauicr  was   the    contra6t    of  Kobert 
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**  Baiigherty  tlie  only  relation  then  known  to  th* 
"  adminiftrator,  without  deciding  whet!. or  tii« 
<*  adminiftrator  fhouid  have  IcddtliectrtUiLates  «t 
•*  au^on  upon  due  notite>  or  ha\e  ev  jui.ld  tut^ 
^ther^fthe  airrent  price  than   ci\viic. 

it  Yhe  Cotirt  Is  of  opinion,'  undjtr  trll  tl.j  ch'*c:!f'  - 
** ftances  of  this  cafe,  tliat  the  rcjl  lak  ruch:  la 
**  ftand  as  the  market  Valne,  \\\A  the  apj  clhtrr  :3 
*^  account  accordingly  ;  and  that  the  dec:  r -.  ^forc  • 
**  faid  is  erroneous.  Therefore  it  is  decreea  ar3 
•*  ordered  that  the  fame  Lc  rt  vcrfed  and  ani}\:lIcJ« 
V  and  that  the  ap;)ellees  pay  t^  tlie  appellant  ]:'m 
•*  cods  by  him  ex^-^ended  in  the  profecution  of  Us 
^  appeal  aforefaid  here,  and  the  cauicis  remand- 
•^  ed  to  the  faid  High  Con  rt  of  (Chancery  for  nn 
**  account  .to  be  tiilcen  and  a  decree  according  to 
^^  the  principles  of  this  decree.*' 


JONES 

against 
WILLIAMS 


£xVs.  who 
appear  cp  have 
)nade  no  ad* 
Vantage  by  it, 
will  not  be 
denied  juftice 
for  having  fail 
cd  tt)  make  up 
an  account  of 
•  their  admini. 
ftration,  tho' 
fti  iftiy  fpeak- 
ing  it  is  per- 
haps their  du- 
ty. 
Comfhi/Rons 


THIS  was  an  appeal  from  a  decree  of  tht- 
High  Court  of  Chancery  in  a  caufe  removed 
thither  from  the  County  Court  of  Nottoway,  by 
writ  o(  certiorari.  The  bill  ftates  that  William 
Watfon  made  his  wHl  and  apppi^ted  feveral  exe- 
cutors; but  that  Edward  Jones  was  th^  afting 
executor.  Who  dying,  Richard  Jonefft  became 
the  ailing  executor.  That  Watlon  left  four 
daughters  to  whom  he  devifed  a  tradl  of  26.50 
acres  of  land.  That  Thomas  Williams  the  de- 
fendant intermarried  with  Elizabeth   one  of  the 

faid 

difallowcd  an  executor  where  a  legacy  it  given  him. 

Quitrents  allowed  againft  the  rl'prellntatives  of  a  furvlving 
Jointeouot  under  the  circumftanccs. 
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Jui  dbtt^ters,  and  received  the  whole  of  his  wtfei 
jrrop'^Uon  of  the  faid  Wat  foil's  cftatc,  except  of 
the  caih  fuppofed  to  b^  i^  the  hands  of  ihe  faid 
Richard  Jones,  which  ^as  un fettled.  That  in  the 
*/ear  1764  the  faid  Richard  Jones  paid  the  defe&« 
dant  j^77  :  15,  through  ^iie  iaands  of  Neil  Bucha- 
nan. That  afterwards  the  defendant  requefted 
£  100,  but  was  told  he  had  i>  >  ptle  to  it,  whereupon 
i;e  propofed  that  ic  ihould  be  lent  him,  and  that  he 
would  refund  it,  if  on  fet^enient  it  ihould  appear 
thathe  hadno  title.  That  the  loan  took  place  accord* 
ingly,  and  a  bond  foi*  the  money  was  given  in  con-? 
fonnity  thereto,  which  with  other  papers  has  beer> 
loft.  That  the  faid  Richard  Jones  is  finge  dead, 
and  the  plaintiffs  are  his  executors.  That  fihcc 
his  death,  an  order'of  Amelia  County  Court  was 
made  by  confent  of  the  legatees  of  the  faii  WiU 
ii^m  Watfon  and  the  plaintiffat  for  fettling  the  ac« 
counts  of  the  admimClration.  .That  the  coimmlJEon- 
ers  made  a  repprt,  whei^by  it  appears  that  Wat. 
fon's  eftate  is  indebted  to  the  eftate  of  the  faid 
Richard  Jones.  That  according  to  that  report, 
the  defendant  will  be  found  to  owe  jf  30:  4  :  4. 
cxclufive  of  the  £100;  which  he  refufes  to  pay. 
Therefore  the  bill  prays  a  decree  for  payment  and 
general  relief. 

The  anfwer  admits  that  the  defendant  has  re- 
ceived all  his  proportion  of  Watfons  eftate  except 
the  Hnfetiled  account ;  denies  the  charges  of  the 
hill  relative  to  the  >f  77  :  15;  and  fays  that  the 
defendant  has  a  fair  copy  of  all  his  dealings  with 
NeiT Buchanan,  and  there  is  no  credit  therein  for 
the  fame  }  admits  that  the.de Fen dant  received  the 
/  100,  for  which  he  gave  a  receipt,  as  for  part 
^his  wifes  portion^  but  denies  that  he  gave  any. 
baud  to  refund;  valthough  he  told  the  faid  Richard 
Jones,  if  he  had  received  mor^  than  his  proportion, 
tbarhe  would  refund ;  ftates  that  he  had  often  re- 
({lEefled  the  faid  Richard  Jones  tQ  come  to  a  fettle- 
isent^  as  he  believed  there  was  a  balance  due  him: 
That  the  faiid  Richard  Jones  lent  Erflcine,  who 
iBarried  bnc  of  the  daftghtcrs   of  Watfon  about 
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£  2oo>  which  h«  iiftenvbrds  t^W  the  dBP^<Mi 
he  was-afraid  would  be  loft,  ftiid  afked  him  ^lia^Ri 
had  beft  do,  with  refpe6l  thereto;  That  thedcf en- 
fant told  Jone«  there  would  be  Ibnio  fmall  eftate  of 
Erikme's  after  paying  a  mortgage  to  Speirs  &'C<>. 
but  Jone*  faid  h€;  was  unwilling  to  diftrefe..Mr5. 
.  Eriktne;  admits  the  order  of  Arneli^i  Cour,  -fc^t 
fay«  that  the  defendant  wa*  ^^^t  prefent  af  th4 
{ettlement,  and  calls  on  the  plaintilF  to  fup^o*^ 
his  allegatiomi  by  legal  evidence*  -       *  * 

The  eylderice  as  to  tjie  /^77:  15  wasrhicfly 
circuuiftautial,  and  there  was  a  variety  of  evu 
dence  as  to  the  other  parts  of  the  cafe.  *TJie 
<ommiflloaer  debited  the  ckfendant  with  9  pro- 
portion   of  the    quitreiits,    and    difallowed    the 

The  dtffendaat  .oljje«aed  to  xb/t  «[uUre?its,  b«t 
tlie  Court  of  Ghaaqery  flowed  thtm;  und  afj* 
proved  of  the  ccmimdIioiierB  4iiruUowam:g  «f  th« 

The  plaintiff  appealed  From  the  decree  of"  the 
Co\irt\f  Chancery  to  this  court. 

.  PENDLETON  iVefiddnt,  delivered  the  f  efo. 

lu.ion  of  the  court. 

This  Is  truly  ftated  to  be  aftale  tranfaAi^n^  tom- 
racncingin  1752;  Itwas tlietdimniftracionofafinall 
etlate  which  was  deviled  in  1765,  and  yet  no  ac- 
count is  fettled  by  the  executors  till  afDer  all  ttieir 
deaths  in  1786,  when  a  partial  «i%e  is  ma^  up  by 
the  executors  of  the  furvivon 

This  had  a  bad  afpeft  refpe(Sling  the  executors  j 
but  fince  no  fraud  or  mifconducl  is  imputed  to 
th'jm  in  the  management  of  the  eflate$  nor  any 
apparent  advantasje,  whicl|  they  could,  or  did 
derive  to  themfelves  from  the  omilfion^  but.oa 
the  contrary  a  probable  difadvantage,  in  having 
articles  difallowed  for  defedl  in  the  proof,  which 
they  loight  have  juflified  at  an  earlier  period,  w^ 
inclined  tq  attribute  it   to    inatteatioa  in  them^ 
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iftJ  confidditee  qn.the'pirtt)f  thel'«g^i^<0^  la^K«It  ^mm^  - 

mtsgri:/,.  rather  than  to  any  impiire  nvotlV4si  and'  w^*^     • 

th.fjfore  think  it  would  be  too  t'eyere'  t^  detty-  ^_  *  *^*V 

them  jiiftiQe  on  account  of  pha^  Qnuffioa  c^f  a  duhr;  '"     "^  '^- 
fjffach  perhaps  it  is.,  s^lthoug^  the  law  only  0|^ 
ruJts  them  to  render  JiccoHnu  when  defire^    .' 

Wheti-  the  chiUi'en  cam^^  of  ag?,  they  -^itiighif 
Flake  private  adjuftments  of  the  ^^ccountflj  with'thef' 
tsecutora,  to  tj^Qir  fatiifii^ion,  without  ¥ediR:ing* 
them  to  form.  This  appears  to  hasre'beeit  Xh^ 
cafe  as  to  Edward  Jones  iHe  principaf  afilin^  ex-^ 
ccator,  fr^m  175^  to  1758,  who  newer  made  up^ 
inyacco-mt  with  thfe  court,  yet,  t}H  Bcft>re  tli 
Auditdr^s  in  I79^>  ^«  hetit*  of  no  cotaplaint  ofli 
that  head;  on  the  contrary,  th^  defendant  t^c- 
^nowlcdge^  that  he  retteived  i|ll  his  w^ei  part  of 
the  eftate,  except  any  'money  which  n^igljt  «pp^af 
fa  be  In  the  hand*  df  Btidhard  |ondgv         -    *  *       * 

W^itli  thefe  impreflions,  the  court  proceeded  x^ 
exannine  the  juftice  of  the  cafe,  and  think  the  de? 
cree  right  as  to  the  two  articles  difcnffed  in  court, 
difallowing  the  £^^  :  15,  as  not  fufficiently  prov-j   , 
C'i,  though  probsfbiy  juflt  Zfi^  allowing  the  \x.^r^ 
for  the  quitrents.      ^^     •    ^    -    * 

Nfr.  Wickham  vjrar  ri^ht  in  hi*  pofitlon  tha^  ' 

{'»lnt  obligations  furvive  as  well  as  joint  rights, 
at  it  does  not,  apply ;  Qnce  here  was  no  ex^ins 
pbltgatioa,  whei^  the  furvivoHhip  took  place*  «-*  - 

r'^bi.^QflatQr  evavA4«4  ^^  ^^^  ^^  thelAMd^^oF 
iarexeci^^rfi  to  p^/  fbefe^^qujtrent^,  whict^  they  > 

yo^y^^flied  accprdioglytrAnd  are  alIowed<thoui 
PfHrmeais -as  a  fet  off  again^  thai  fundf  to  th^ 
firpIuF;rt9  qq<»  ft^fltb.^^  Whji^.tljf  4ffe||4a»|^r*f 
entitledf  ' 

/We  t^tt  fsenfid^red  the  claim  of  tjie  exf^utqjpf 
Ui  cov^niii^ons  and  intereft  on  his  balance. 

The  commiiEons  are  dilallowed,  becaui%»  |  Vf f 
«|r4  H  4?vifcd  ta  t^  e^F^^t^rg  by  t^  wiUf 

''  '      '  '     *    But 
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|mm%  ' ' S}tt ; Injl^tmft  w :  dH^wiedt  becanfe .it  x&  natu rftt 
«riv*  jiftkc  ^t he  who tef  the irfepf  another*? inone3^ 
i^r!l!^    ftioyJd pay  interna  fon it.  .  ;;:      .       »    -- 

It  was'ribjcdled  that  the  executor  had  the  ut% 
of  the  thoney  previous  to  ,1774  without  account: 
ingfor  iritercftj  a  juftrobjeftion,  iftrue,  'Wc  ex- 
amined thr  account  from  1759^  when  Richard's 
^mlnif^ajion  commenced,  to  .1762,  wh^  Wil^^ 
Uamf:  married;  th^  halance  then  in  Richard's 
ly^vdi:  was  l^  125 ;  |4 :  lO  j  he  paid  /  83  :  15 :  3^ 
djid  irom,^  that ^  time  the  eflate  was  in  his  debt  to 
1^74*  It  is  true  th^  diiallowance  of  articles  iio%v 
turas  th^t  b^lajice  ag^inA  him»  fo  as  to  reduce 
ti^/' 10a  advanced  ifv  1774  to  £5^1  I3r4»  on 
that  balance  at  an  ptgF0^  ^oan,  the  plaintiff  ought 
to  have  intefeft,  Ther^js^jberefore  error  in  not 
^lowiG^*  tb^t  ijatereft.  And  th^  decree  muft  be 
revedfra  with  coils..  A^d  a  decree  entered  for 
£  53,  and  intereft  from  July^zjth  I774>  and  the 
other  reservations  in  the  decree. 


COUPLAND       3  . 

•  agaimt  ^\ 

:  ANDERSON. 

If  there  bt  r.  1.  :      J    .  .   -       .  -     • 

a  reference  by     ■ .  -  ■■    i,  r.  .       -.  ^  .  **  ^  it 

rule  of  court  ^^B^WS^ts  a-Wril  bf  j«^ef>ttfctf/ to  a  juHgW^nt 

in  a  luit  de.  'J^  of  xh^  DHlna  Ojtift  of  Prttoce  EdwaW.  TH^- 

pending  to  4  petkioft  fhided, '  thjit  Anderfon  inftitutednwieluitY 

M  tlTreT^^d  ^e^»"*  ^^  petitioner,   and  the  petitioner  i^©:* 

afttrwards^i  agatnllAnderfon  in  tiio  County  Court.    That  all 

others  are  ad-  three 

ded ;  if  two  of  ^\  .    '  i  *  n    1. 1    >;'^»t  P   ^n     ■ 'i        l   l^llyf.^  j  1W  fc* 

the  firft  named  '  In  4«eh  a  cafe  if  the  rulementtons  that  the  mon^y  awarded 
arbitrators  &  is  to  be  paid  to.ihe  ftkcriff  for  the  betMik  of  the  piaiat^FH  cre* 
one  of  the  hH  ditors:  the  fubf^qucnt  proceedings  muft  be  in  that.iliie  a^b* 
makean  award  *ff  we  plaintiif  he  bail  for  the  defeadant  at  the  time  of  te- 
it  is  JiifEcient  ferrence  la  tfdcpgodjttg'lbky  ^Ihe  fe^renyf  the  arbkratioft  «» 
and  a  majori-  awai^d  concerning  that  undertaking  will  not  vitiate  the  award; 
ty  of  the  whole  Tmicoun  ma>  give  coftt*  tli^*  tht  avrard  does  |iat  meoti-* 
is  not  required  on  them,  «' 
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three* wifire  by  fule  of  cburl  referred  tdftlif  ISfcii  Ceuplard^ 
trators,  or  any  three  of  them;  afed tbatt  the mb-  ^f*^ 
ney  awarded  to  the  faid  And^rfdn,  ifafty,  Wai  ^^^^^^^ 
to  be  paid  to  the  IherifF,  for  the  benefit  of  his  cre- 
ditors. That,  at  a  labfequeflt  c<iart,  two  otiei* 
referees  were  added. to.  the,  former..^ _'^'tat^-an 
award  was  afterwards  made  by  three  of  J^be.  xc- 
ferecs,  that  isio  fay^  two  of  thofe  fii-ft  i|ppi)intedf 
and  one  of  diofe  who  were  laft  appointed ;  whereby  it 
was  awarded  that  the  petitioner  w^.^  jufily  I.J/. . 
ed  to  the  faid  Anderfon  in  the  fuin  tjf  jT  20^  ;  a^ 
8,  excludve  of  a  claim  that  the  fa'ul  Andcrion  hiJ 
againft  the  petitioner- as  common  (jail  to  Giylbtr* 
Ty.  That  the  County  CottrX  ga.ve  juJs:meiU  foV  An* 
derlon,  according  to  ibis  a\v'ard,  wiih  cofti;*  Tlot 
the  petitioner  appealed  10  the  DifuiA  Qoari, 
vrhere  the  judgment  was  affirmed.  That  au  ex* 
ecuiion  IfTued,  on  thcdiftricl  court  judsmtiht.:  and 
the  petitioner  gave  a  forthcoming  bond,  wlucb  be 
forfeited ;  and  judgment  has  been  ent<sircd  on  It 
igainll  him*  .That  thefe  proceedings  Y(!ere  ^rro- 
aeous,  I.  Becaufe  the  award  was  not  legally 
made,  or. in  purfnanqe  of  the  autl^ority  given  the 
faid  arbitrators ;  it  being  made  up  by  only  two  of 
the  firft  ni^med  arbitrators  arnd  one  of  tiioCe  laft 
named,  a.  Becaufe  tjw  award  .was  not  final;  as 
it  appeared  tjiere  ^as  a  mait^r  in  controveriy  be- 
'ween  the  parties,  wh'wh  was  not  fettlt:d  by  tlie, 
faid  arbitrators.  3.  Bufi^uCe  the  court  in  rendcr- 
inti^  judgment  gave  colls,  aMiOugh  none  wcr<* 
ivvaiJcd  by  the  arbitrators.  4-  Bccaufe  the  exe- 
cution and  alt  lubfeciaent  {.rccccdingi;  were  in  the' 
Huine  of  Georj^e  Aricicrfor:,  v/ithcnt  "nierit^nning 
the  iheritf)  to  v/honi  iht^  •Xroi'Cy  v/as  to  bt  paid 
tor  the  ben '.'fit,  of  the.  crcJuors,  according  to  the- 
■n-dcr  of  reference.     '..,...• 

The  award  after  Becking  ihe  fukg.&c.  proceeds; 
thus  **  W-e  ar^  of  .dpiJnioTi;,,  and  do.  award  accord- 
"  ingiy^  that  the  faid  Gtyupiahd  if  jw4tly  iiidebted 
'*  to  the  faid  Anderfon  in  the  fum  of  two  hundred; 
"and  five  pounds,  nineteen  fliillinga  tand  eight 
*' pence;  which  will   more  fully  appear  by  refer-' 

'*  ring 
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jCfltuplaad.     *«  tm$  tft  tb^  4b6vc  ft4teittent  of  their  Ji^XQwnfs* 
4.  W»  f^^XcJufive  of  ^  claim  that  An^erfon  has  agiilmi 

■W***^^^  ligo^i^l^4)  as  commoA.  bail  for  Williaw  GaJ- 
^*  Spti?y*. Jipw  pending  in  tjie  Piftn^St  C^ourit  of 
**  Prih^e'E4wardi   ^Jiven  under  our  hands,  fec.^ 

Thi  entry  of  thti.jhdgmcnt  of  theCcUntyCoVirf 
Upon  the  award  is  as  fbllowi.  *'  In  tonfi'dcration 
•'  wherer>f  k  is  the  opinion  of  the-  courts  that  \h^ 
**  plaintiff  re cOt>er  againft  the  ^efehdant  the  afore-; 
*'  laid  fum  of  two  hundred  ind  five  poUndis  nine^ 
**  teen  fuiliings  and  eight  pence,  and  bis  costs  by 
**  him  lit  thU  hehalf  ekpehded;  to  be  paid  to  the 
*'  flieriflr,  for  .the  benefit  of  Geot^e  Anderfoi/s^ 
**  Creditors,  fo  far  as  jull  claims  againft  the  plaint 
•*  tiff  may  appear:  To  which  opinion  of  the  troart 
^  khe  dctendaht  by  his  attorney  objefted,  bccaule 
^*  the  fubniifTibn  of  the  three  fuits  \iforefaid  ar'^* 
^*  made  in  one  award  and  blended  together,  when 
**  they  ought  to  have  appeared  dit'incl  and  fepa-' 
^*  rate  5  atid  becaufe  the  fuit  brolight  againft  the 
**  defendant^  in  the  name  of  George  Andcrfon  W 
**  impropeir,  he  having  becotne  an  infol vent  debtor 
**  before  the  coiiimencement  of  the  ti6lioti/* 

1  he  feieetlitioti  ift>  t1ia,t  the  flierSff  (lic\ild  mate 
t)f  Coupland*8  goodis  and  chattlel  £  %C>'^:\gi}i\ 
**  Which  Oeorge  Andetfon  retoveted  againft 
him." 

.  irh^  fortticotning  bond  Ts  payable  to  George 
Ahderfon;  and  the  judgnient,  on  it,  is  rendered 
in  favour  of  Geo^rgt  Anderfon,  wilhoiit  meutionw 
iHg  his  creditors^ 

WticWHAM  for  tlie  jb'laintiC  Obje^ed  i.  TVat 
fiiy  the  firft  order  of  reference  four  referees  Wtre 
^ppplnted ;  and  then  it  was  agreed  that  any  three 
Ini^t  ta^e  an  award*  .  But  >a^  two  othen  .were 
ifter^rards  «ided,  this  altered  that  agreement;  and. 
thtrefote  front  that  titoe  three  were  not  encuf  h, 
For  it  is  apparent  that  It  wai  the  intention  of  thi 
l^arties  that  a  majority  ihould  decide. 

2.  The 
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i.  T!ie  fubTniflion  was  of  il!  fhatt^f s  to  Wjim* 
ktween  ihe  parties;  but  the  referees  have  not 
:.ich;:led  the  tjluim  c^ficerning  Ihe   rcfponfibility 

j.  The  referees  did  not  awaird  Wte>  ^nd  yet 
tW  €ourt  has  gireii  thenik  ^  *     • 

4.  The  cxeciition  att^  jTubfeqtient  pmtecding^ 
are  in  the  naxne  of  George  Anderfon  oply; 

RAjffOoi^tt  enntra**  Awards  «i^  coh(lrt|ed 
more  liberally  than  formerly.  .  J  be  oddition  of 
•i^  otlier  two  did  not  alter  the  firft  con  lint  that 
i  roe  TTiight  deckle.     1'hat   tonfent  16  WC   tak^TI 

'iv  b\  exprtUs  \v0rd5,  and  there  is  iiothi^g 
'Mill  ir.ij>lic<s  ir.  On  the  contiATy  the  lafl  order 
refttis  to  the  firfl;  and  the  agreement  there  ek tends 
:o  both.  For  the  laft  order  is  but  a  cpmpon^t 
jiiit  of  the  fird*  , 

As  to  thecafe  o!  thfe  bail,  it  nfcvet  Vai  coft* 
'ensplated  by  the  parties  that  the  fabil^iiKon&ould 
ricend  to  that.  For  that  claim  wa^  too  tontine 
"tnt  And  uncertain^  whether  any  liability  wouli 

vt  attach  or  not.  Kyd.  </w.  91,  has  an  excel* 
wHt  general  rule  on  lubjefts  of  this  kind;  and 
.roves  the  impropriety  df  c?ctcrdiiig  fubrr.iflions 
biv'ondlhc  intention  of  the  parties.  The  defen- 
dant has  flievvn  hb  pwn  idea  on  this  point;  for^ 
when  the  award  "was  piefented  into  Court  no  ex* 
ccption  was  tafcen  \iJon  that  ground. 

M  lo  tlic  cofts,  if  ^rou'gly  given,  no  fu^rfede- 
2s  or  apj^al  v.iil  be  fultaiired  on  that  ground 
I  lercly .     iJut  the  t:ourt  had  powiir  t6  give  themv 

For  originally  the  arbitrators  "cOuId  tiot;  and 
their  authority  to  award  them  was  at  laft  founded 
ua  the  pifermiffiom  for  that  ptirpofe  giveh  by  the 
nleof  Coairt,  )Cyd  lOO*  But  the  court  alway* 
hid  a  right  to  gran*  -eoft* ;  and  |>laintt#s  were  en- 
titled to  them  At  common  law* 

That  the  execution  and  fubfequcnt  proceeding's 
were  in  the  name  of  George  Anderfon  without 

mentioning 
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laientioni^g  the  flwriff  to  wj^om  the  money  wasj 
%o  be  ivaidy  is  no  objeftion.  ^  Fut*  the  word^  ot 
ihc  judgmenti  arc  that  they  ihall  be  gaid  to  the  flien 
riff,  which  controuls  the  fubfequent  proceedings. 

"  Th^  Court  is  of  opinion  "that  tjir  faid  judg-l 
**  xp«nt  is  erroneous  in  this,  that  it  was  omitted 
**  to  be  eivtered  therein,  that  the  monfey  was  to  be 
**  paid  to  the  (tieriff  for  the  benefit  of  thccreditori! 
**  of  tlte  Jefeildaht^  fo  far  as  juft  claims  againit 
^  him  ihlgte  ajipear.  '  Therefore  it  is  confidered 
**  chat  the  fame  be  teverfed  &c.  and  this  Court 
**  proceeding  to  give  fuch  judgment  as  the  faid 
*f  Diftrift  Court  ought  to  have  given.  It  Is  fur- 
•♦  tlTer  donfide^d  that  the  defendant  recover 
*^  agairtft  thfc  plaintiff  tour  hundred  and  fifty  feveni 
*•  pounds  five  (hillings  and  eight  pence,  the  penal- 
**  ty  of  the  forthcoming  bond  in  the  proceedings 
'*  nientioned,  and  his  cofts  in  the  faid  Diftiicl 
*f  Court  expended,  to  be  paid  to  the  ftieriff  for  the 
*^  benefit  of  the  creditors  of  the  defendant,  lo  far 
*|  as  juft  claims  againft  him  may  anj  ear ;  But  to 
**^be  difgharged  by  the  payment  of  £  228  :  12  •  10 
*J  with  Tntereft  thereon  to  be  computed  after  the 
**  rate  of  live  per  centum  per  ahnum  from  the  l6th 
•**  ^ay  of  April  1796  till  payment  and  the  cofts." 


In  erdcr  to 
"(OOnftitKc  ufu- 
ry,  both  par- 
ties muft  be 
conftnting  to 
the  unlawful 
intercA :  that 
15  to  fay,  the 
lender  to  aik, 
and  the  bor* 
#ower  to  give. 
Therefore  if 
a  bill  of  kx. 
change     i% 


TRICE,  ^-c.  1^.  CAMPBELL. 

THIS  was  an  appeal'from  a  decree  from  the  High 
Court  of  Chancery,  where  Campbell  as  afllg- 
ne^  of  his  father  Robi(*rt  Campbell,'  brought  a  bill 
Rating,  that'the  fold  Robe]^t  Gampbell  pufchafed 
divers  bills  of  exchange  drawn  by  Carter  Braxton 
on  fundry  perfons  in  B^ritkln,  payable  to  the  faid 

Robert 

drawn  upon  an  obscure  man  in  Scetiana,  aitho'  the  payee 
may  expcft  it  will  be  protefted,  yet  if  there  was  no  agreement 
between  him  and  the  draweei  tdat  it  fhould  be  protelted»  the 
tranfa^ion  is  not  ufuriou^. 

There  mu(^  be  proof  of  a  lending  and  borrowing  to  condl-- 
tute  ^fury. 
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'  Idkert  Campbell,  to  i/#it,  one  -for./"2ob' fterilng        hif$ 
I  drawn  on  One  draxvirca  £d»     o^^^t% 

ward  Harford  for  £  3too  fterlittgj  anothf r  on  Roi     )^^  * 
htrt  Young  for  £  iH  n  15:11  ft«rlingf  ^another 
•a  Robert  Gary  and  Company  for  £  400  ^ftdrlkijg| 
aaommng  ia  thi  whol^iito/  a6u^3'i  14  Jkerlin^^ 
and  as  great  part  of  CumpbeU'i  fortune,!  who  was 
tboat  to  returd  Co  ^%st  Britain^  depended  upon 
payment  of  the  biUs^  and  that  drawn  .  on  Young 
was  for  fo  large  a  fnm'that^  failure  would  havit 
beei  ruhious,  it  lytfs  ftipulated  thiit  ^tbe  amouAti  of 
kin  ca&  of  proteft  ha^ld  be  ultimateiy  .feeurei 
a  Virginia.     Tbat  in  purf^ance  of  that  ftipxila* 
cion^  a  deed  was  given  by  Braxton   to  the  faid* 
Robert  Campbell,  for  a  tra£l  of  land  called  Broad* 
ae<^  and  anotiher  called  Foftera  withfundry  flavesy 
witK  provifo  that  if-  the<  bill  for  /*  18  M  t  3  :  1 1 
Siouldbe  protefted,    and  Braxton  fiioUld  after-^ 
wards  pay  tbe  amount,    wi(h  intereft,    tbi^t  the 
deed  Iboold  be  void«    That  th^  bill  on  Cary  Hco^ 
^  £  4100 J  and  that  on  Y oting  for  /"  1 8 1 1  •  3  • .  X I 
wtreproteftedforhon  payment;  qt  which  Brsix- 
ton  had  notice.    1  h^t  he  made  fom^  pjiyjnenti  to- 
wards Ac  fame,  reducing  tbe^  balance  to  £  1969 
c:  3^fteflingas  appears  by  an  account  made  up, 
by  two  perfons  for  that  purpbfe  chqleAVyvho  have . 
filbferxb^  their  flames  to  tneir  award  or  report' 
thereoai      That   the  faid   Robert  CanipbcU  af- 
terwards beinjgdi&tlsfied  with  thefepurit^  and 
requiring  other,  Aylett  and  Brooke  entereif  into, 
ai  (^ligadon  in  writing,  as  fecuritie?  for  what- 
ever  fom  Braxton  mFght  then  owe  Campbell; 
Th«t  this  obli^tfoi)  was  by  fome  accident  deftroy« 
ed,  and  that  Aylett  and  Brooke,  being  informed 
thereof,  afitcirwards  gave  a  writing  acknowledger 
i^  ibe  former,  and  obliging  themfelve?   anew. 
T^  for  reafons  unknown  to  the  plaintiff,  Robert 
Page  afterwards  placed  bimfelf  in  Ayletts  ftead, 
W  ao  indorfement  on  the  faid  laft  named  writing. 
That»  the  fecurities  afterwards  growing  uneafy, 
3raxton,  for  difcharging  the  debt  and  indemni- 
iyiag  the  fecurities^  gave  a  deed  to  Drury  Ragfr 
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^  feallifax^  two  lot4  at  Weft  Point,  and  iixty  flavei, 

C^mpbi4W  jj^  ^^  ^  {yi thft^feme  if  Tw^v^,  for  failsfyb^ 
that  aud  pthef  di^ts  aad  ind^^mnifying  the  fieoioir 
ttes  afotefiddt  *  ?^H»t  firaxtpnlfor  iurdicr  &ciiting 
Page,  11014^0^  £^u^^"9^|)^^9  wh^  wa9  iurfecttii 
f  tty  ia  11^  debt  due  Gov^n,  gjivt^  aoAtbcr  tieecL  to 
^^e  and  ^  bite  for  76  neg^roas  aiid:o«kercprD!pst« 

Etrui^  toi  l^a  U^etn,  if  p^ceffa^'y,-  for  thtjif 
nity»  'f  he  bill  tj^ercfori  Pf ayf  r^li^f  againik 
ex;eci^QrQ{Bik>oke,  O^orge  5«'a«to'*i  prurj* 
fi.a|^dale,  .Garter  3raxton,  the  iidinitnftrator.of 
Winter  and  th^  other  creditors  fttt^Hn  ^}ie  '15rft 
4£  ihe  above  naentioned  deeds  of :,  indehmhy ;  a^d 
^t  the  lahd«  Qavey  aitd  property,  in  U^faid  truR 
fjeeds  contained,  might  (ei;.^);)!  tk^  laod^releiticd 
by  Robert  Campb^U)^9  fald'^  Oktt^fa^Uoo  pf  tht 
^lainfil^f  ^laim« 

The  anfvyer  of  ^r^xtqa'  ftateS^,  that  Robert 
Campbell  then  of  Virginia'  wig  pofl^fTed  of  two* 
bond*  th^  pnp  for  £  1335  fterlin^,  the  other  fo)^ 
r  ^2oo,  ttable  to  a  deduaioh  Qf  £  6t.  Thatthi 
irfl  he  Wa%  riot  likely  to  receive  for  a  iqn^  UTAe.* 
and  th^  ffecond  Wai  not^to  be  paid  till  the  eftatci' 
of  the  obligor  could  raif*e  it.^'l  hit  the  defendant]! 
negotiated  fpr  thofi^.bdnds,  and'purchafed  them^* 
without  feconrfe  on  Campbell,  f  hat  this  ^r- 
chafe  was  the  only  cqnuderation  for  the  bdls. 
That  I^obert  Campbell  demanded  intereft  at  the  rate 
of  10  per  cent  upon  th^  Joan  of  the  two  debts^  and 
took  the  bills  of  ejf  change  to  legalize  the  tranfaction, 
if  he  could.  That  Young  the  drawee'of  the  bill 
for  ;f  18 1 1 : 3  :  I  r,  wa$  a  friend  and  rejatiori  of 
Campbell*s  in  Scqtland;  a  Clergyman,  noteng^ig- 
cd  in  commercial  bufinefs,  and  unknown  ^o  the 
defendant,  yho  had  never  hpafd  of  him  before  j 
that  the  defendant  doe^  not  r^coUe^  when  he  re. 
f  elved  notice  of  the  proi:eflt5t  That  Campbejl  not 
confenf  with  the  mortgage,  madQ  the  defendant 
rive  ^be  perfonal  fecumy  rnqntionedin  rh^bill- 
Vpon  which  h?  engaged  to  felint^uifliThe  mortgaged 
^reu4f«*f  Ah^t  which  tb«4^ftdjmtfal4^9  mort- 
gaged 
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tagedlands  and  moft  of  the  llavest  That  Campbell  in         ^^icf 

July  1777  wrote  a  letter  in  which  he  declares  the     ^  '^'bdL 

derciKLant  is  to  pay  6  per  cent  intereft,  from  th^        ""^     - 

c!Epiracion  of  the  deed  to  that  time;  but  notwith- 

landing  this,  he  afterwards  ftated  his  account  a( 

ID  per  cent.     That  the  fettjed  account  ftated  in 

the  bill   w^s   not  intended  to  be  conclufive,  but 

was  done  merely  to  afcertain  the  payments  made 

by  the  defendant.     Infills  that  the  contraft  is  ufut 

rious  I  and  claims  the  benefit  of  the  a£l  of  limitat 

tions. 

The  anfwer  of  Price.  Infifts  on  the  ufury ;  an4 
claims  the  benefit  of  the  a6l  of  limitations :  rrays, 
that  if  his  teftator  Hiould  be  confidered  at  liable^^ 
the  mortgaged  property  may  be  firft  applied. 

The  commiflioner  reported  £  2498  :  i :  2^  cur*  ^ 
rency,    fterling  to  be  due  in  March    1784;    of 
which  £  1547  :  17  :  6  to  cariy  19  p^r  c^fit  interel| 
uutil  psid. 

The  fuit  abated  as  to  Page,  and  was  revived 
igainft  his  adminiftrators.  Who  infift  on  the  ufu-i 
QT  and  a6l  of  limitations,  and  fuggeft  the  uncern 
tainty  of  afTets. 

The  anfwer  of  George  Braxton,  fays  h^  oev^p 
was  in  ppfleffion  of  the  truft  property, 

The  depofition  of  a  witnefs  fays,  that  he  heard 
Robert  Campbell  fay  he  had  lent  Braxton  a  large 
fom  of  money,  but  does  not  know  whether  it  was 
in  bonds  or  money;  thinks  as  well  as  h^  can  re- 
CAllefl)  that  he  has  heard  the  faid  Robert  Camp- 
bdl  fay  the  debt  ^ue  him  from  Braxton  was  ia 
MJls  of  exi^hiinge,  but  does  not  know  it  was  for 
the  fake  of  obtaining  10  per  cent  intereft;  altho^ 
that  was  a  mode,  much  pra£lifed  in  thofe  days^  of 
obtaining  ten  per  cent  intereft.  That  he  knows 
9n>adneck  and  fome  (laves  were  mortgaged  to 
Campbell;  and  believes  it  was  on  account  of  the 
&id  loan.  Has  underftood  that  Campbell  releafed 
pan  of  ^he  mortgaged  premifes,  an4  took  perfouit 
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atfccurity.  Being*  interrogated,  fays  that  he  i^ 
not  pofitive,  whciiier  the  debt  was  contradled  bj( 
loan  or  otherwife, 

A  fecondwitnefe  fays,  that  he  underftood  Camp- 
bell had  let  Braxton  have  the  bonds,  and  that 
bills  of  exchange  were  given ;  but  knows  not  the 
terms  as- to  either*  That  he  underftood  a  planta 
tion  was  mortgaged  to  fecure  the  debt.  That 
Campbell,  fbon  after  went  to  Scotland* 

Two  other  depofitions  fpeak  of  taking  flaves 
ifi  execution ;  and  the  fales  being  forbid  by  White 
and  Page. 

There  are  among  the  papers  the  fevcral  exhi- 
bits, fpoken  of  in  the  bill     and  anfwer^    to   wit, 
the  mortgage,  the  two  deeds  of  indemnity,  the 
fecond.  obligation   of  Aylett   and  Brooke,    with 
Page's  indorfement.     Campbell's  fettled  account,.] 
fpoken  of  in.  the  bill,  charged  Braxton  with  the 
two  bonds,  and  credited  the  bills  of  exchange;, 
but  debit  edhim  anew  with  the  bills  and  credited  the 
payments,  leaving  the  alledged  balance  of  £  1960 
o;^.     In  this  fetUement  the  amount  of  the  bond& 
at    the  time  of   the  tranfa6lion  is  ma^e   to  be^ 
£2551 :2:  II,     Andthc  amount  of  the  bills  of  ex. 
change  is  made  to  be  ^^  a6i  i :  j :  1 1 ;  which  makes 
a  difference  of  ;f  60:  i..    And  rfiis  the  referrees, 
credit  as  a  balance  due  to  Braxton  at  the  time  of 
giving  the  bills ;  and  the  commiffioner  in  hia  re- 
port charges  it,  thus,  "  To  balance  overpaid  at 
this  date/ 60:  r.  "  There  are  feveralletters  in  the 
record  between  Braxton  and  Campbell^  on  the 
fubjeft  of  payment ;  an4  particularly  that  fpoken 
of  in  Braxton's,  anfwer.     Which  appears  to  have 
been  written  after  November  1778  inftead  of 'Ju- 
ly 1777  as  Braxton's  anfwer  fuppofes..    Wherein 
after  fome  remarks  on  the  fiibjeft  of  a  tender  by 
AyleM:,  Campbell   adds  **  to-  put  an  end  to  the 
moft  troublefome  affair  ever  man  was  concerned 
with,  I  now  inform  you  that  if  you  will  bring  the 
iQoney  to  New  Cattle  or  to  Hanover  town   the 
day  of  Mr.  Jones's  fale>  will  receive  it,  you  pay- 
ing 
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Ing  the  fix  per  cent  -frwii  the  expiration  of  tlw 
«let:el,  the  above  is  a  juft  aiwi  true  ftate  of  the  af- 
fair between  you  and  your  h%imb]e  fervant/' 

There  is  another  letter  nearly,  in  the  fame 
words,  not  direfted-to*  any  perfon  or  dated;  to 
which  there  is  a  poftfcript  in  thefe  words  "  luftead 
of  bringing  or  fending  the  money  you  fent  Mr. 
Clark  for  my  anfwer,  which  was,  that  as  you  had 
not  complied  iri  bri-n^tng  or  fending  the  money  to 
the  time,  but  defiredl  might  call  or  fendfome  per* 
fon  in  my  ftead  for  it,  I  was  now  of  another  opi- 
nion, for  that  as  I  intended  home  firft  opportuni- 
ty, in  that  cafe  tbis  currenc)'  could  be  of  no  ufe  to 
m«f,  but  would  take  it  in  diiferent  payments,  two, 
three  or  four  yeare  hence— int^reft,  to  wliich  no 
anfwer." 

In  a  letter  from  Campbell  to  Braxton  dated  in 
July,  67,  which  was  prior  to  the  affignment  of 
the  bonds,  in  July  1768,  Campbell  fays,  *'  Being 
*'  obliged  to  leparate  my  bonds,  thought  ray- 
*'  felf  under  an  .obligation  in  confequence  of 
"  what  had  paffed  between  us  on  that  fubjeft,  to 
"  referve  one  until  your  return  ;  and  (hall  want  to 
*•  kno'w  by  the  bearer  if  I  am  to  ditpofe  of  it  or 
''  not.'* 

In  another  of  the  6th,  of  Au[;un:  67  he  fays, 
*'  I  fuppofe  you  know  by  tiiis  lime  that  it  is  Ma- 
"  jor  Gaines*  bond,  I  have  Wll  by  me.*' 

In  another  of  the  29t]i,  Odlober  67,  he  fays, 
**I  fliallfejid down,  by  Air.  Sample,  Major  Gaines'^ 
'^  bond,  and  if  you  can  get  the  late  fpeaker's  ad- 
**  miniftrators  in  the  humor  to  diicoiint  I  am  wiU 
**  ling  to  transfer  the  fame,  though  am  well  fatis- 
^'fied  that  money  cannot  be  better  fecured." 

In  another  of  the  17th,  of  Februrv  68,  addrefs- 
ed  to  Carter  Braxton  Efq,  Williamflniror  he  fu3'S, 
^*I  received  yours  laft  night,  wliich  (hull  fully  an- 
*'  fwer  in  a  few  days,  probably  call  on  yo*>  to  have 
"  the  affairs  finiftied  one  way  or  other,    I   do   not 

**  want 
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Jritc         «*  want  any  advance  fo  mtieh  as  th*  mciiej',  and 
fc  ^'h  II       ^  ^^*^  ^'^  good  bills,  or  could  have  difpof^d  of  the 
\^^^  "     *«  bonds  without  a(king  confent  of  any  pcrfon   be* 
*^  fore  this  time* 

*^  Should  )>ou  hear  of  my  purchafing  Bofs's  land 
*^  which  I  hope  will  go  no  further,  until  tTiTit  af  • 
**  fair  is  over  and  the  old  informer  caft  up,  it  fliail 
**  in  noways  affefl  your  bargain,  as  to  the  gen- 
*'  tleman  not  making  himfelf  liable  to  me  on  your 
*^  account,  I  knew  that  fome  time  ago,  but  thtre 
^*  are  many  I  (hould  prefer  to  him  <?n  fundry  ac- 
"  counts,  the  exchange  falling  will  certainly  be  j 
*^  an  advantage  to  you,  and  whether  my  notions 
*' niay  be  chimerically  founded  or  not,  timeonlycan 
•'  tell,  though  I  think  and  wifli  fliould  we  agret 
**  that  you  may  come  ofF  with  paying  2^-  per  cent 
*'  inftead  of  I  have  had  no  account  from 

^*  your  quarter  for  a  long  time,  ilor  can  I  tell 
^^  whether  London  is  in  being  or  not*  I  am  Sir, 
*'  your  humble  fervant 

ROBERT  CAMPELL. 

pebruary  7,  6d, 

*' You  may  depend  on  the  affair   transpiring 
^^  from. 

R.  c; 

.  TfaeCourtof  Chanceirydedreedpayment  of^24r)8 
J  :  2  currency  with  intereft  at  the  rate  of  lo  per 
Cent  to  the  time  of  pronouncing  the  decree,  and 
five  per  cent  intereft  on  both  from  the  time  of  the 
decree  until  payment,  and  in  default  thereof, 
that  the  mortgaged  (laves  ftiould  be  fold  for  fa'tifr 
fadlion,  and  if  they  ftiould  prove  Infuiitcient,  that 
that  the  idminiftritor  of  Brooke  and  the  execu- 
tors of  Page  fliould  out  of  the  eftates  of  theiv 
decedents  pay  the  balance.  And  difmiffed  the 
billwithputcofts,  as  to  the  other  defendants.  From 
which  decree  Braxton  and  the  other  defendants 
againft  whom  the  decree  for  payment  was  inade, 
appealed  to  tliis  Court. 

Wardf.n  and  MAltSHALt  for  the  appellants^ 
tontended,  i.  That 
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U  That  tlie  Contraft  was  ufurious.  For  tlie 
real  fubftaace  of  the  agreement  was  a  loan,  and 
the  bills  were  but  a  mere  device  to  take  the  cafe 
Jut  of  the  ftaiutCk  Every  circumftance  fliews  that 
it  was  clearly  underllooJ  betwixt  the  parties  that 
ihe  bills  would  come  back  protefted.  That  on 
Young  was  not  drawn  on  a  merchant  of  chara6ler| 
trading  to  America,  and  therefore  likely  to  have 
i'.inds  in  his- hands  to  anfwer  it;  but  upon  an  ob- 
:lare  clergyman,  not  even  inhabiting  in  a  tradin^p 
iuwn>  but  reliding  in  the  interior  of  Scotland;  and 
not  flicwn  to  have  had  any  connexion  whatever 
with  Braxton.  The  bills  were  given  for  bonds  at 
par.  The  mortgage  is  for  the  payment  of  the  mo» 
i.ey  by  inltalJments,  which  would  not  have  been 
tr.c  cale  if  it  had  been  a  purchafe  inftead  of  a  loan: 
Neirhrr  would  it  have  been  the  cafe  in  afccurity 
for  a  l;ill  expecltd  to  be  piiid;  but  it  was  very  likely 
lobe  done  in  the  cafe  ot'  a  bill  which  it  was  fup- 
joitd  would  not  be  paid* 

2.  That  Campbell's  claim  %\'as  barred  by  the 
hvjte  of  limitations :  For  Braxton's  letters  were 
not  v/ritten  within  five  years;  and  Page's  en- 
pgtnient  was  not  under  feal. 

3.  That  the  d'el)t  ^t  njoft  ougtit  only  to  carry  fimplfe 
iiteicd.  For  the  bill  was  merged  in  ihc  mortgage; 
iiidif  a  fuit  v/as  brought  at  law,  upon  the  cove^ 
nants,  a  jury  would  only  give  five  per  cent  The 
ftcuriiies  were  bound  for  a  fum  certain,  iinJ  not 
IS  Indorfers  of  the  biils;  on  which  no  a^lioti  can 
k  maintained  againll  them* 

Randolph  8v  Wjckham  contra, — Contended 
liiit  the  contra^^  was  not  ufiirious.  Tl;at  there 
was  r.othing  which  lliewed  Campbeirs  knowledge 
u.it  tlie  bills  would  be  proiciled  v/heu  he  took 
'^i^cm ;  and  although  privately  there  might  have 
been  fuch  an  expe6lation  in  the  parties,  thefe  cir- 
cumftances  will  not  affect  the  cafe,  unlefs  it  was 
part  of  the  agreement  that  there  were  no  funds  in 
the  drawees  hands,  and  that  the  bills  fliould  b,p 
protefted.     That  the  perfon  on  whom  they  wefii 

were 
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^^       were  drawn  afforded  no  knowledge  of  any   (tich 
"^maLn      s^ff^eement ;   becaufe  Braxton  might  have  money 
^^^      *     in  his  hands  to  anfwer  the  demand,    by  remitting 
in  time,  or  by  various  other  means.    -So  that  it  wa* 
contingent  whether  they  would  be  proteftedor  not^ 
and  Braxton  had  it  in  his  power  to  avoid  the  ten 

f>er  cent;  which  took  it  out  of  the  ftatute.  That 
t  did  not  appear  that  he  affe6led  to  affert  that  the 
contrail  was  for  a  lending  andufurious,  until  long 
after  the  tranfaftion*  That  the  mortgage  was! 
taken  merely  in  the  room  of  an  Indorfor,  which 
was  the  Guftomary  mode  ;  and  therefore  no  unfa- 1 
vorable  inference  could  be  drawn  from  that  cir- 
cumftance*  That  the  aft  of  limitations  did  not 
lapply,  as  the  deed  of  truft  prote<Sled  the  claim. 
That  the  deed  being  a  collateral  fecurity  for  the 
taoney  due  on  the  bills,  it  was  the  bills  thenifel  ves 
Vhich  Were  to  afcertain  the  amount  due  to  the 
creditor;  and  as  they  bore  ten  per  cent,  intereft, 
that  rate  of  intereft  was  to  be  paid  out  of  the  truft 
property. 

Cur:  izdv:  vult: 

ROANE  Judge.  This  cafe  viewed  in  its  pro- 
J)cr  light,  is  really  a  very  fliort  one,  and  as  I  thIiHw 
a  very  plain  one.  It  has  but  two  real  queftions  in 
it.  I.  Whether  the  contradl  was  ulurious  ? 
2.  Whether  the  claim  is  barred  by  the  ftatute  of 
limitations  ? 

In  order  to  fimplify  the  cafe,  I  may  throMv  out 
of  it  fome  points  which  are  too  plain  for  difcuffion. 
As  firft  whether  the  mortgage  extinguiflied  the  bill 
of  exchange?  2*  whether  the  fecurities  Brooke 
and  Aylett  became  bound,  by  their  agreement, 
to  pay  TO  per  cent  intereft,  in  the  event  of  the 
bills  being  or  having  been  protefted?  As  to  the 
firft,  it  is  clear  that  the  mortgage  recognized  the 
bill  pf  exchange,  as  an  exifting  one ;  and  fo  far 
from  extinguifliing  it,  creates  an  additional  fecu- 
rity for  its  payment.  The  bill  of  exchange  there- 
fore, and  not  the  mortgage,  is  the  contradl  which 

determines 
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determined  the  rate  of  btereft  to  be  paid,   amd  h         fnot 
the  contrail  really  fued  upon.     As  to  the  fecondt     ^  ^'* 
the  general  agreement  of  the  parties  will  extend       y^f^ 
as  well  to  the  nature  as  to  the  amount  of  the  debt  ' 

due  from  Braxton  to  Campbell ;  and  the  nature  of 
the  debt  due  by  bill  of  exchange,  determines  the 
rate  of  intereft  be  paid  by  them  on  protcft  to  be  10 
per  cent  per  annum. 

The  queftion  of  ufury  is  rather,  more  difficult  j 
but  I  think  neverthelcfs  fufficiently  clear.  I 
admit  that,  on  queftions  of  this  land  we  are  at 
liberty  to  infer  ufury  from  the  circumftances 
of  the  tranfa^on  it&If.  Otherwife  it  would 
be  generally  impoffible  to  deteA  it.  But  in  mak« 
lag  this  inference,  we  are  confined  to  the  enqui* 
ry,  whether  there  is  a  corrupt  contra^  or  agree- 
sien  for  aforions  iqtereft?  Now  fuch  a  contra£| 
or  ^reement  pre(iippc(es  the  conient  of  both  bor**     \^  ., 

rower  and  lender  to  this  cSc&i  and  without  it  \ 
there  is  no  ufurious  contraA ;  whatever  may  be  the 
hopes,  wilhes,  or  expe^Utions  of  either  party* 
TUnlnng  this  principle  to  be  almoft  felf  evident^ 
I  fliall  proceed  to  examine  the  pre{cnt  queftion  b^ 
it. 

The  contraA,  by  which  Braxton  transferred  9 
r^fat  to  money  in  Scotland  to  Campbell,  for  a  va« 
luUe  coofideratioo,  as  evidenced  by  the  bill  of 
exchange,  was  a  lawful  contraA ;  and  it  had  the 
concurrence  of  both  parties  thereto.  It  is  no  ob- 
jefiion^  to  tlse  legality  of  fuch  contraA,  that  the 
inwcc  is  a  ftranger  to  the  drawer ;  that  the  lat* 
ter  has  no  funds  in  the  hands  of  the  former ;  or 
that  tine  drawee  is  ia  a  line  of  life  otl^r  than 
comflierciaL  This  contra£l  is  for  the  payment  of 
money  in  another  country  (not  in  this ;)  and  for 
tae '  iojnry  arifing  from  a  dUappointment,  the  law 
has  allowed  an  intereft  <^  10  per  cent  per  annum; 
and  fb  tar  operates  as  an  exception  to  the  general 
aftofiiliiry. 

Thb  contrafi  b  to  be  confidered  as  the  real 
eontraA  between  the  partiet,  nnle(s  it  be  fubfe** 
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quently  changed,  or  it  has  been  previouQy  agrtfd 
that  the  bill  is  not' to  be  paid,  but  to  be  protefted, 
and  the  money  paid  here.  In  the  lafl  caie  the 
bill  would  be  confidered  as  a  fhift  to  evade  the 
ftatute  of  ufury,  and  conceal  the  real  agreeioqut 
of  the  parties. 

However  ftrong  the  anfwer  of  Braxton  is  to 
{hew  an  ufurious  tendency  and  difpofition  in 
Doftor  Campbell,  as  evidenced  by  the  unufuul 
circumftance  of  his  procuring  Braxton  to  draw 
on  a  ftranger,  a  clergyman,  and  a  perlbn  having 
no  funds  of  the  drawer ;  Yet  he  does  not  ftate 
any  confenton  his  part  to  waive  his  right  to  confl- 
dcrthis  as  a  legal  bill  and  to  procure  it  to  be  honored. 
He  does  not  ftate  any  agreement  on  his  part,  fub- 
fcquent  to  the  drawing  of  the  bill,  that  it  ftiould 
not  be  paid;  or  any  previous  agreement  th^t  the 
money  was   really  to  be   paid    here,    and   confe- 

Juently,  that  the  bill  is  a  mere  Ihift  to  evade  the 
atute. 

The  queftiontben  is  r^upcd  to  thisfbgrt  point. 
ThcfVe  is  a  complete  agreement  of  both  parties 
evidenced  by  the  bill  of  exchange,  that  the  money 
ihould  be  paid  in  Scotland.  There  is  a  hope,  an 
cxpedlation,  and  even  a  contrivance  in  the  party, 
;ind  probably  an  expeftation  in  both,  that  the  mo- 
ney fliould  not  be  paid  in  that  country,  but  in 
this;  but  there  is  no  agreement,  carrying  this 
expeftation  into  efFedl,  barring  the  right  of  Brax- 
ton to  confider  the  contraft  as  a  real  bill  of  ex- 
change and  to  procure  a  payment  in  Scotland,  and 
converting  the  contraft  into  an  ufurious  one. 

With  refpe6l  to  the  plea  of  the  a6t  of  limita- 
tio|is,  there  Is  no  doubt,  that  laying  out  of'  the 
cafe  the  previous  acknowledgments,  but  the  deed 
of  Bra5cton  to  Page  and  White  is  an  acknow- 
ledgment which  will  prevent  its  operation.  That 
deed  refers  to  the  debt  to  Campbell  as  an  exifting 
one ;  and  when  it  fpeaks  of  £  2000,  it  is  only  as 
being  the  amount  of  it  as  fuppofed  by  Campbells 
reprefentatives ;    ^nd    tlie  lic^nfe  of  Page    an4 
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Wl)Uc  of  the  14th  of  April  ,17 9  j  to  the  flieriff  to         f  ric* 

fell  feme  of  the  negroes,  recognizes  and  refers  to  ^  **'■'• 

that  mortgage.     I  think  tjierefore  the  decree  ought  ^^^P^yl* 
K>  be  aiBf'med.  ' 

But, Mr.  Randolph  aifcs  to  corre6l  it,    i.    In 
decreeing  that  the  Haves  fold  to  Adams  by  Page'*- 
confent  Ihould  be  accoynted  for.     And  2,  that  li- 
berty Aould  be  referyed  to  the  appellee  to  prow 
ceed  agaiiift  th^'  diftribut<;es  of  Brooke's  proper- 
As to  the  firft,  I  anfwer  that  fu6h  of  Brooke's  flaiVes  - 
mortgagedto  Page  and  White,  as wete comprehend- 
ed in  the  deed  of  mortgage  from  Brook  to  Campbell, 
are  now  liable  to  Campbell,   by  the  decree  into 
wliofe  ha  fids  foever  th«ry  may  have  come,  and  that ' 
Campbell  has  no  lien  upon  the  Haves  not  fo  cotn- 
prehendedk    but  the  lien  as  to  them  was  only  in 
favour  of  Page  and  White,  who  have  relcafed  it. 

And  as  to  the  Ceoond)  that  the  diftributees  of 
Brook  having,  giv^n  or  being  liable  to  give  bond 
to  the  execotor  to  refund,  arc  completely  entitled 
to  their  diftributory  (hares  exempt  from  any  claims 
except  fuoh  as  is  fupported  by  a  fpecific  lien  on 
fuch  property,  which  in  ^his  c;ife  is  not  I  heUove 
pretended- 

FLEMING  Judge.  The  counfel  for  the  ap- 
pellant made  three  points  in  this  cafe.  I.  They 
:ontcnded  that  the  contrail  was  ufurlous,  and 
:herefore  void.  2*  That  the  z6i  of  limitations 
tpplied  in  favour  of  the  fecurities.  3.  That  th© 
lature  of  the  debt  was  altered,  by  fecurity  being 
;iven;  from  which  time  th^  contra^  was  d)anged9 
tz)d  carried  only  5  per  «ent  intere(l« 

As  ta  the  firft,  I  obferve,  that  in  order  to  con- 
Utnte  ufury,  thex^e  muft  be  a  borrowing  and  a  lend- 
ng,  with  an  intent  to  exa6t  exorbitant  intercft  be-  ^  ^ 
ond  what  is  allowed  by  law,  or  a  forbearance  in  "^ 
onCderation  of  fuch  Intereft  being  paid.     BuH    ' 
here  appears  no  conclufivQ  evidence  tha^  fucH 
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f^'^^P         4»4s  the  fcafe  in  the  contradl  now  under  confidcr- 

Cm%W^     iH<Jrt-     Ttiere  are  indeed  feveral  fufpicious  cir- 

i    ^ •    'm     cumflafices'  refpe£ling  the  till  drawn  on  Young; 

but  it  is  unneCeffary  to  repeat  them,  as  they  are 

pat  li^cient,  in  my  mind,  to  bring  the  cafe  with- 

ija  th^ft«.(iuie  of'Uiury*  -    i 

As  to  the  point  of  the  aft  of  limitations,  I 
think  the  undertaking  of  the  fecurities  in  Decem- 
ber 1775  under  feal,'  excludes  them  from  the  be- 
nefit of  that  aft;  and  that  Page's  undertaking  to 
Aaini  in  the  }dace  of  Aylett  and  to  perform  every 
engagement  of  hi*  (although  norunder  feal)  bound 
him  to  ahidE  by  every  confequenccy  which  was 
to  folfow  firom  Aylett's  furetyfblp.  In  addition 
t?>  this.  Page  afterwards  accepted  a  deed  of  trull 
frcrm  Braxton  as  an  indemnity :  Whith,  with  the 
oriber  circumftances  juft  mentioned,  certainly  re- 
xnoyes  all.  pretence  for  the  plea. 

Widi  refpeft  to  the  third  point,  that  the  tak- 
ing of  the  mortgage  for  fecutity  of  the  debt, 
ci^hged  the  nature  of  the  contraft,  and  made  the 
d^bt  bear  five  per  cent  intereft  only,  it  is  luffici- 
ent  t(^  ollserve,  that  the  eonfideration  bl  the  dioK- 
gageie»|)refeiy  is,  to  fccure  the  repayment  of  the 
money  paid  by  the  mortgagee  for  a  fet  ofbiHsof 
exchang)^  therein  defcribed,  if  they  fcbuld  be  pro- 
teflcd;  Which  in  that  cafe  .would  by  Taw  carry,  an 
intenefl:  o*f  10, per  cent  per  ^nnunu  So  that  Camp- 
bell's  acceptiiig  the  mprtgage  did  no?  change  the 
nature  of  the  debt,  but  was  coT^ftdered  merely  as 
an  auxiliary  fecurity  for  the  payment. 

Mr*  Randolph  thoaght  tftiet^e  w*«  errer  in  the 
decree  in  not  allowing  the  appellee  to  proceed 
aguinft  the  legatee!  of  Mr.  Brooke  for  the  Oaves 
in  their  pofTelpon,  and  to  purfue  the  mortgaged 
flayes  purcha^  bjr  Adams*  Bxvt,  bcfides  tl^e  an- 
fwer  'already,  ;P^ett  to  thefe  objections,  it  ir  fqffi. 
ci^at.to  observe  that  tho&  parties  ar^  not  before^ 
th^  court,  f  ni  confcqueijtly,  we  can  o&ake  no  de- 
riiioa  afTe^ing'them.  I  am  therefore  for  iffirm- 
ii,  J  ife?  decree  altogether.  ^^  Carringtou 
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CARRINGTON  Judge,  Tbreq  cxceptiont 
have  been  taken  to  the  decree  ^f  the  Court  o£ 
Chancery  in  this  caufe.  "i.  That  the  cpf;tra6i 
was  ufurious  and  void,  2.  Tha.t  the.  pluintiffs 
claim  was  barred  by  the  ftatute  ©f  limitations.  3^ 
That  the  10  per  cent  ceafed  on  taking  the  ixiort^ 
gage,  and  that  only  five  p^r  cent  conld  be  de- 
manded  after  that  period.' 

As  to  the  firfty  it  is  £aid  that  the  contra£l-i« 
ufarious,  and  therefore  voidy  But  to  conftitute; 
usury  there  muft  be  a  loan  or  forbearance;  4n4 
there  are  no  features  of  either  difjpoverable  in  \^ 
this  caufe.  Braxton/  hi fils  anfwer,  catt?  the  trafjst  ** ' 
acHon  a  fale  and  purchafe  of  two  boT)tis  for  \rhich" 
the  bills  in  queftxon  were  dratni ;  and  although 
he  afterwards  fp'eaks  of  them  as  a 'loan,  yet  from 
the  nature  of  the  thing  irt  queftion  (natnely  bonds) 
they  could  not  have  been  intended  to  be  return* 
ed:  Becaufe  in  that  cafe  they  wpuid  liave  been  of 
no  life  to  the  borrowser;  who  contradled  for  them 
for  the  purpofe  of  negotiating  them  in  payment 
of  his  debts  to  otlicrs  ;  and  they  were  certainly 
drawn  as  ^  conGderation  for  the  purchafe.  As 
to  the  Ihift  which  has  been  allcdpjed^  it  is  poiTible 
that  the  intention  of  Campbtllwas  to  make  great- 
er profit  than  five  per  cent,  but  fuch  intention  is  , 
not  proved.  Braxton  indeed  f!ates  \t  in  his  ari- 
fwef ;  but  the  anfwer  is  not  rdfponfive  to  the  bill, 
and  is  unfnpported'by  t^iwraon}'^  Befides  ait  ho' 
Braxton  ftates  that  to  htJv-e  been  Campbeir^  in* 
tention,  he  does  not  fay  that  he  himfclf  confent- 
ed  to  it,  which  was  iKfcclIiiry  to  form  the  con- 
tra6l  between  riicm.  In  lliort  I  difcover  no  trace 
in  the  tranfa»5iion  fo  concluiivc  as  to  julfify  me  in 
criminating  Campbell  and  depriving  his  reprefen- 
tatives  of  their  debt.  For  there  is  nothing  in 
the  cafe  out  of  the  ufual  couric  of  that  kind  of  bu- 
Unefs  i  which  was  thus,  the  debtor  drew  bills  of 
exchan^^e  payable  to  his  creditor,  bnt  in  cafe  of 
the  pofllbility  of  non  acceptance  an  iiulorfor  was 
generally  required.  In  the  prefcnt  cafe  however, 
ia  lieu  of  an  indoifor,  Braxton  conveyed  an  eftate 
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^s  a  fecurity  fo^  the  lirge  bill  on  Young.  In  tliis 
triew  it  was  a  fair  tranfa6lion,  and  not  juftly  lia- 
ble  to  any  objeftion.  But  iaied  to  this,  Brax- 
ton's defence  is  materially  weakened l^y  his  lying 
quiet  fo  long,  and  making  couJiderable  payments, 
■*rithout  any  complaint. 

Upon  the  whole,  1  confider  the  cafo  as  noi 
coming  within  the  ftaiute  of  ufury;  and  that  the 
fccurity  takeh  tvas  intended  tpftrengthen  and  iK>t 
to  injure  the  jdaintifFs  legal  rights  under  the  bills 
cif  exchange* 

.  Th«  fecond  c)cc«ption  wa#  th?it  the  claim  is  bar? 
ted  by  tjie  aA  ^f  limitations.     But  there  is  no 

f round  jfor  tne  objeftion ;  becaufe  the  claim  has 
cen  prcfcrved,  from  the  operation  of  that  a^, 
by  various  traTrfafiions  down  fo  the  year  1792, 
lyhen  the  fuit  wa^  brought. 

The  third  exception,  taken  by  the  appellants 
counfel,  has  been  already  anticipated;  and  I 
{hall  only  add  that  I  think  there  is  no  weight  in 
it/  ...... 

As  to  t|ie  correftions  alked  for  by  the  appellees 
counfel,  it  is  fufficient  to  observe  that  Brooke's 
reprefentatives  "are  not  before  the  court,  and 
therefore  we  can  make  no  decree  igainft  them. 

Upon  the  whole,  I  concur  in  qpinion  with  the 
other  Judges,  that  the  decree  was  pronounced  on 
juft  principles  and  ought  to  be  affirmed. 
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•EPPES  &  AL.  ex'rsof  WAYl^^S  ;  ^      '"^"-^ 
agaiiiji  . 

RANDOLPH* 

THIS  w^s  ?n  appe^il  from  a  decree  of  the  j^^^fi  ^•^ 
High  Court  of  Chancery,  in  a  fuit  where-  within  g^mont 
h  the  executors  of  Wayjes  were  plainUiTs  againft-h*,  from  it» 
Dayid  Meade  Randolph,  Richard  Randolph,  Ry*  date,  and  re* 
land  Raiidolph  and  Brett  Randolph  fon?  and  de-  ^^^^^^  ^'^^'^ 
vlfees  of  Richard  Randolph,  di*c^afe4;  the  bUl  fh'^^ackm)^ 
ftatcd,  that  in  Decemhcr  177^  the  faid  Richard  icdgmcnt  it 
Randolph,  deceased,  being  indebted  to  Bevins  good  from  tht 
ii}£y40  ftcrrnig,  executed  his  bond  binding  him.  date  of  the  re- 
f-lf,  his  heirs  8cc,  for  payment  of  the  fame;  that  U,^^*^^^al^o« 
Was'le:^  was  fecurity  to  this  bond,  Tbat  Bevins  there*  are 
g'/mg  out  of  this  ftate  left  the  bond  with  Wayles,  more  than  I 
wiio  died  in  pofTeflion  of  it ;  no  part  thereof  hav-  .montht  be- 
ing been  paid;  that  Bevins  brought  fait  and  ob*.  **Tf*"^^*  j^"'j 
tained  a  decree,  in  Chancery  in  the  Federal  ^arfirft  ex^ 
Court,  a,2:;in[|:  Skipwith  and  his  wife  ei^ecutiix  of  cuted  and  the 
^V'ayk-'s  for  tlie  fai4  iC74p  with  intereft;  th4t  day  of  record* 
the  plaintiffs  liave  paid  oft  great  .part  of.  the  faid  ^^-S  it.— AI- 
decre^,  and  arc  going  on  to  difcharge  the  irefidue.   j    j^j  I 

That  the  faid  Ilicn;^rd  B-andolpl-j,  dcceafcd,  by  ,j5^j^^joi,  ^^^^ 
his  will,  after  feveral  devifcs^  gave  the  refidu(5  it  was  made  in 
of  his  cilaie,  to  his  four  fqn^   j^Dove   meationed,  ponfideration 

whom  he  made  executory:  'I'hat  he  digd  i^jreely  P^  *  marriage 
.    i    .       ,  t     ,  11    J  ^    -^r.  -contract,    the 

indchtcd,  and   the   executors   alledge   a  want  of  paitymayavcr 

alTccs  to  pay  his  creditors:     That  on  the  nth  qF  ^ndpiove    it. 

October  1780,  the  faid  Richard  Randolph,  deccaf-        Jadgincnts 

cd,  .being   indebted   on   the   bond  aforefaid  and  r^  .''^P  ^^"^ 

otaerwife  to  an  amount  equal  to  the  whole  of  bis  ^non^hs  *  from 

eftate,  executed  a  deed  for  a  tra6l  of  land  in  Ber-  thedateunlefs 

TnuJa    Hundred,    Chefterfield   countv,    with  tiie  execution     be 

ftjcks  thereon,  and  19  Haves  to  his  fon  David  M.  taken  outwith 

Randolph,  for  and  in  consideration  of  bis  natural  ^n   cnti"**"' of 

hve  and  affection  for  bis  said  son^  and  for  bis  ad-  elegit  be  made 

%fnccment  in   life;    that   the  faid  Riciiard   Ran-  cn1hc  record. 

dolph,  deceafcd,  being  indebted  as  aforefaid,  did 

on 
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£ppes  &c.      on  the  aoth  d>y  of  September   1785  executed  a 
Ti  h       deeifor  his  eft^te  called   Curles\o  his  fon  Rich- 

f^^7°;      ard  Randolph,  after  the  death  of  the  faid  Richard 
Randolph,  decealed,  and  Anne  bis  wift,  "  'Ih^ 
**  confideration,  expreffed  in  the  faid  deed,  being 
**  a  marriage  fliortly  to  be   had  and  folemnized, 
"  between  the  faid  Richard  the  fon  and  Mifs  Ma* 
"  ria  Beverly  the  daughter  of  Robert  Beverly  ;^' 
b'dt' that  the  faid  Maria  \yas   not  a  party  to  tlie 
faid  deed.     That  the  faid  deed  was  not  recorded 
utitil  the  third  day  of  July    1786:     That  the  faid 
Richartb.  Randolph,  deceafed,  was  at  the  timc«Df 
making  his  will  and  at  his  death  leized  in  fee  iim- 
'  pie  of  two  trafts  of  land  in  the  counties  of  Cum- 
berland and  Prince   Edward;   one  called  Sandy 
•  l^rd,  the  other  Clover  Foreft,  alfo  of  a  mill  and 
*'    acres  of  land  in  Prince  Edward,  and  of  two 
other  trafts   of  130  acre?   each  in   Cheilerfield 
'cfiunty,  one  of  which  was  called  Elams.     That 
he  devifed  Sandy  Ford  to  his  fon  Brett,  and  Clo- 
ver Foreft,  with  one  of  the   130  acre  tra6ls    in 
Chefterfield,  to  his  fon  Rylandj  that  he  devifed 
the  mill  and  50  acr^s  of  land  adjoining  it  to  his 
fons  Brett  and  Ryland,  and  Elams  to  his  fon  Da- 
vid M.   Randolph.     That  the  faid  Richard  the 
fon  is  heir  at  law  to  his  father  the  faid  Richard 
Randolph  deceafedt     That  the  faid  deeds  were 
made,  by  the  faid  Richard  Randolph,  deceafed, 
when  he  well  knew  that  his  eftate,  in  poffeifion, 
Was  infufficient  to  pay  his  debts,  and  that  the  faid 
4eeds  were  made  with  a  view  to  defraud  his  cre- 
ditors: .  That  they  are  void  as  to  creditors  not 
pnly  for  that  reafon,  but  becaufe  the  conveyance 
to  David  M.  Randolph  was  not  made  on  confider- 
ation good  in  law  againft  creditors,  and  that  to 
Richard  was  not  recorded  in  due  time  accord- 
ing to  the  aJl  of  Affembly.     That,  if  there  be  no 
perfonal  affets,  the  plaintiffs  are  entitled  to  fa- 
tisfaftion  out  of  all  the  faid  lands,  or  any  other 
.  real  eftate  of  the  faid  Richard  Randolph,  deceaf- 
ed, as  they  have  a  right  to  ftand  in  the  place  of  * 
Bevins,  and  of  any  other  creditors  by  fpecialty, 
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who  have  b^n  paid  their  debti,  6Wdl  thfe  ^(Rt4    'E^P^  &i. 
in  the  hands  of  the  executor's^  ftnd  thai  Richard     u    ^%^ 
the  fon   has    mortgaged  Curies  to  Singleton  an4  - 

Heath  :  T  he"-  bill  therefore  prays  a  difcovery  of 
the  perfonal  eft  ate ;  and,  if  that  fiioisld  prove  iI^. 
fidScient,  that  the  plaintiffs  may  have  fatisfaflion 
as  well  out  of  the  faid  lands  mentioned  in  the 
deeds^  as  out  of  thole  devifed  by  the  will;  and 
for  general  relief. 

The  arrfwer  of  David  Meade  Randolph  as  a6U 
ing  executor  fays,  thnt  he  knows  nothinc;of  hU 
ovm  knowledge  relative  to  the  bond:  XXat  the 
teftator  died  greatly  indebted  by  judgments,  billa 
of  exchange,  bonds,  notes  and  fimple  contraidls 
to  a  greater  amount  than  the  affets  which  have 
come  to  his  hands :  That  the  ailets  will  not  be 
fiifficient  to  pay  the  debts  of  higher  dignity:  He 
;ifo  demurs  to  that  part  of  the  bill  which  prays^ 
that  the  plaintiffs  may  be  put  in  the  place  of  the 
bond  creditors,  becaufe  the  plaintiffs  by  their  owo^ 
ftteimg  are  not  bond,  but  fimple  contrail  credit 
tor?.  In  his  own  right  he  pleads  that  he  took  na 
laods  or  {laves  by  the  devife,  except  the  tra6l,of^ 

go  acres  in  the  county  of  Chefterfield  called 
ams;  which  he  did  not  take  to  his  own  ufe, 
but  has  fold  it,  and  applied  the  money  to  the  ufe 
of  the  tettators  eftate:  That,  in  tHeyear  i7?o, 
the  defendant,  having  made  propofals  of  marri- 
age to  Mary  t^e  daughter  of  'llioma^  Mann  Ran- 
dolph, the  latter  wrote  a  letter  to  the  faid  Rich- 
ard Randolph  the  defendants  father,  confenting^ 
to  the  marriage,  provided  the  faid  Richard  would 
give  the  defendant  a  decent  and  competent  for- 
tine,  and  pnt  him  in  pofleflion  of  it;  tbat  this 
Utter  was  deKvered  open  to  this  'defendant,  to* 
kc  prefented  to  his  father  the  faid  Richard  Ran- 
dolph the  elder;  which  the  defendant  did:  That 
it  pas  been  fince  loft,  but  the  contents  can  be 
proved:  That,. in  confequence  of  the  faid  letter 
and  the  inten4eA  marriage,  the  faid  Richard 
Randolph  the  elder,  upon  the  8th  of  Auguft  1780,; 
wrote  a  letter  to  the  defendant,  to  be  fhewn  to 
■:'  the 
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JppM  &t.    th^  faid  Thomw  M,  Randolph,  Sn-whlch  hi  prn 
^^J^  .       mifed,    in  cwfideration   of  the  marriage  takiKj 
^     ^*     place,  to  give  the  defendant  a  fee  fimple    cftat« 
in  all  his  Sermuda  Hundred  lands,  and  a  tr^6 
of    looo-  acres  fituate  upon  Dry  creek    in   %lit 
county  of  Cumberland,  with  the  ilaves  and  flock^ 
thereon,   and  two  negro  carpenters.     That   th^ 
marriage  afterwards  took  effeft ;  but  a  little  b^^ 
fore  the  ctlebration  thereof,  to  wit,  on  the  1 1  lH 
of  Odlober  1780,  in  confideration  of  Uie  faid  in- 
tended marriage,  the  faid  Richard  Rjindolph  the 
dder  conveyed  to  the   defendant  the  Burnmda 
Hundred  lands   in    Chefterfield    with    it)   flaves 
thereon;  and  as  he  had  not  the  legal   eftate  in 
him,  he  gave  the  defendant  a  letter  of  attorney  to 
fue  foi*  and   dbtain  a  conveyance  from  the  Roy-1 
airs  of  whom  the  faid  Richard  the  elder  had  pur- 
chafed  it;  by  virtue  of  which  letter  df  attorney 
the  defendant  obtained  a  decree  fot  a  conveyance 
againft  the  heir  of  the  Royairs;  and  a  deed  hath 
been   accordingly  executed   to  him.      That    the 
faid  Richard,  in  compliance  with  his  letter  afore- 
faiii,  conveyed  to  the  defendant  the  Cumberland 
cftate  alfo.     That,  owing  to  a  mlftake  In  the  at- 
torney whd  drew  the  deed,  the  marriage  is  not 
^cxprefled  aS  the  confideration;  although  it  was 
the  real  confideration. 

Richard  Randolph  in  his  own  right  pleads,  that 
he  took  no  lands  or  (laves  by  devife ;  and  demurs 
to  that  part  of  tlie  bill  wliich  prays  that  the  plain- 
tiff may  fland  in  the  room  of  the  bond  creditors, 
as,  by  their  ov/n  {hewing,  they  are  not  bond  cre- 
ditors: By  way  of  anfwer,  he  fays  that  he  kiiowf 
nothing  of  Bevins  bond  of  his  own  knowledge; 
and  dates  the  want  of  alTets  to  pay  debts  of  fupe- 
rior  dignity. 

The  anfwer  of  Brett  Randolph  ftates,  that  he 
knows  nothing  of  Bevins*  debt  mentioned  in  tfce 
bill;  admits  liis  father's  will,  but  fays  that  he 
never  qualified  as  executor:  It  likewife  admits 
the  devife  to  him  of  Sandy  Ford  lands  and  a  moie- 
ty 


Digitized 


by  Google 


or    TliEYEAR    1799.  U? 

^  of  the  rain.  Of  which  he  has  fold  acres  in-  Bppet ,  k0 
eluding  a  moiety  of  the  mill,  for  the  fum  of /^  :  |*^_?^  j^' 
That  the  teftator  was  indebted  by  bond  to  Plea-  ^^T^  * 
farits  in  £  who  has  brought  fuit  and  obtained 
judgment  thereon  againft  him  and  the  faid  Ryland 
;^s  devifees  as  aforefaid;  of  which  judgment  the 
defendant  h  bound  in  law  to  fatisfy  a  moiety: 
i  hat  the  teftator  was  likewife  indebted  by  bond, 
to  Benjamin  Harrifon  jr.  and  company  iu  £  ; 
who  have  alfo  obtained  judgment  againft  him  and 
the  faid  Ryland  as  devifees  ;  and  have  fued  out  ex-i 
ecuCion  againft  the  whole  of  the  refidue  of  the 
devifed  lands  unfold  by  the  faid  Brett;  that  the 
loid  reiidue  was  naked  and  unimproved  at  the 
time  of  the  teftators  death  1  but  has  been  ira*' 
proved  by  the  faid  Brett,  which  has  increafed 
its  value;  That,  after  the  execution  aforefaid 
iffued,  thb  defendant  let  the  faid  Benjamin  Har- 
pilbivha.v€  the  faid  refidue,  at  a  fair  valuation,  ia 
difcharge  of  part  of  the  fum  due  by  the  faid  ex- 
ecution :  That  he  vras  alfo  obliged  to  purchafe  of 
Jackfon  (who  had  the  fee  fimple  therein)  371 
acres  of  the  Sandy  Ford  traft  at  £  ;  which 

ihouid  be  allowed,  or  the  faid  37 1  acres  fhould 
not  be  confidered  as  any  part  of  the  devife ;  That 
thefe  funis,  to  wit,  for  Pleafants  judgment,  that 
for  the  improvements,  and  that  for  the  purchafe 
of  Jackfbn'p  lands,  are  of  greater  amount  than  the 
alienations  made  by  the  defendant. 

The  anfwer  of  Ryland  Randolph  is  to  the  fame 
efifeft  with  Bretts  refpefling  the  plaintiffs  debt, 
the  executorftiip,  the  deviies  to  the  defendant, 
the  judgment  of  Pleafants,  that  of  Harrifon  &  Co, 
and  the  iffuing  of  the  execution  by  the  latter; 
that  the  defendant  fold  the  Chefterfield  tradl  for 
/oyi  :  16,  and  74  acres  of  Clover  Foreft  for 
^76:15;  That  Harrifon  &"Co.  ^have  taken  th« 
mill  and  all  the  lands  unfold  by  the  defendant  in 
execution,  which  were  not  fufficient  to  pay  the' 
intereftof  the  defendants  proportion  of  that  judg^ 
Bient,  whereby  Harrifon  &  Co.  obtained  a  perpe. 
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Eppe?,  Arc*     tual  title  thereto ;  That  the  defendant,  after  the 
'_^'t  t,       teftators  deaths  was  obliged  to  pay  an  arrearage  of 

Kaodolpht  i-axes  due  on  the  teftators  feveral  trafla  of  land  in  j 
Cumberland;  Thit  the  defendant  had  bought 
Brett^s  moiety  of  the  mills,  which  was  alfoinclud- 
ded  in  the  extent  on  the  execution.  Which  toge- 
ther with  the  defendants  moiety  of  Pleafants 
judgment  exceeds  the  amount  of  his  alienations. 

The  deed  from  Richard  Randolph  the  father  to 
Richard  Randolph  the  fon  was  dated  on  the  twen- 
tieth day  of  September  1785;  was  re-acknowfedg. 
•d  on  the  2ift#f  March  17S6^  and  was  recorded 
on  the  3d  of  July  1786^  The  confideration  is  ex- 
prdTed  to  be,  *^Vfor  the  purpofe  of  advancing  him 
**  the  faid  Richard  Randolph  the  younger,  and 
^  for  and  in  confideration  of  a  marriage  intended 
^  ihortly  to  be  had  and  folemnized  between  hiin 
^  and  Mifs  Maria  Beverley  the  eldeft  daughter  of 
^  Rob,ert  Beverley  of  Blandfield,  and  afio,  for 
•*  and  in  confideration  of  the  fum  of  five  pounds 
^^  to  the  faid  Richard  Randdph,  by  tke  faid  Rich* 
**  ard  Randolph  the  younger,  in  band  paid.'* 

The  deed  from  Richard  Randolph  the  elder  to 
61s  fon  David  Meade  Randolph  for  the  Bermuda 
Hundred  lands  is  dated  on  the  I  ith  of  06l^ber 
1780 ;  and  the  confideration  is  expreffed  to  be, 
**  the  natural  love  and  affe6lion  which  he  beareth  I 
•*  to  his  fon  the  faid  David  Meade  Rondolph  and  \ 
"  for  his  better  advancement  in  life.'*  And  that 
for  the  Dry  Creek  land  in  Cumberland,  expreffes. 
^o  be  made,  "  for  and  in  confideration  of  the  na- 
^  tural  lov«  and  affeftion  which  the  faid  Richard 
*'  Randolph  beareth  unto  his  fon  the  faid  David 
^'^.M.  Rando^h  and  for  his  advancement  in  life.'* 

There  is  a  letter  from  Richard  Randolph  the 
elder  to  hi«  fon  David  Meade  Randolph  in  the 
following  words.. 

"  Dear  Davy, 

*^'Ever  fince  you  informed  me,  you  had  2 
**  frofpeft  of  forming  a  connection  lo  very  agree- 

"  able 
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**able  to  your  friends  here^  I  have  exerted  my-     Eppcsjk^ 

'"  felf,   to  little  purpofe,  to  procure  you  a  feat  to      ^   *^^  , 

*'  carry  a  wife  to,  as  it  never  was  cohfonant  to  my       f^^^ 

*'  notion  of  things,  any  man  fliould  think  of  mar- 

'•  rying  until  be  had  a  home  (let  it  be  ever  fo  iu- 

«*  different)  to  prefent  thole  with,  that  ought  t© 

**■  be  moft  dear  to  him:     Which,    I  flatter  myfelf, 

*•*"  is  the  fole   motive  that  induced  you  to  engage 

*^^  in    a   bufinefs  fo  ferious;    becaufe  you  may  be 

*'  affured  without  fuch  honorable  intentions,  there 

*'  is  little  happinefs  to  be  expelled  from  fuch  a 

''  meafure  ;  and  having  not  the  leaft  doubt  of  your 

'*  plans  being  on  the  mofl:  ftoble  principles,  I  fliall 

"  think  it  a   duty  incumbent  on  me  to  enable  you 

**  to  carry  them,  without  delay  into  execution: 

"Which  I  fcall  do  chearfuUy,  as  Lwiflitolivc 

'^  now,    altogejher  for  the  lake  of  my  children, 

*^  having  loft  my  relifh  for  almoft  every  thing  elfe. 

"  When  I  furniflied  your  Uncle  with  tweh'« 
"  thoufand  pound  for  the  reverfion  of  Turkey  Is- 
**  land,  it  was  with  a  view  of  fecuring  it  for  you ; 
"  but  as  your  prefent  ficuation  may  itake  it  in- 
*'  9onvenient  to  you  to  wait  for  dead  mens  flioes, 
"  inftead  thereof  I  am  very  willing,  in  confc- 
"  quence  of  your  marriage  taking  place  with  Cch 
"  T»  M,  Randolph's  daughter  Polly,  to  give  you 
'*  a  fee  fimple  eftate ;  in  all  the  lands  I  have  in 
"  Bermuda  Hundred,  one  thoufand  acres  in  Cum- 
**  berland  county,  called  and  known  by  the  name 
"  of  Dry  Creek,  together  with  alj  the  flaves  and 
^^  docks  thereon  of  every  kind  whatfoever,  with 
'■  twj  negro  carpenters,  mulatto  Peter  and  Miii- 
■'go;  fo  that,  fliould  this  propofal  be  agreeable 
*'  to  all  concerned,  I  Ihall  hold  myfelf  in  readi- 
^  nefs  to  ratify  it  any  moment,  and  am  with  love 
*'  to  the  good  family,  your  loving  father. 

RICHARD  RANDOLPH.''    . 

Curies,  Augt  8,  i^8o# 

Curry  a  witnefs  to  the  re-acknowledgment  of 
the  deed,   ftates;    That  both  Richard   Randolph 
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Eppes,  ^.    the  father  and  Richard  Randolph   the  fon   re-ac^ 
J.   T'loh      knowledged  the  deed  from  the  former  to  the    lai- 
'^^^^     ter,  when  he  attefted  it  as  a  witnefs. 

There  are  fever^l  depolitions,  proving  tJic 
amount  of  the  value  and  improvements  put  by 
Brett  on  Sandy  Ford ;  the  fales  made  by  him  ;  and 
the  valuation  at  which  the  refidue  w^s  tafc^n  by 
Harrifon, 

The  depofition  of  Richard  Randolph  the  fon 
ftates,  that  in  the  year  1780,  he  heard  his  father 
read  a  letter  from  Thomas  M.  Randolph,  -which 
was  faid  to  be  a  joint  letter^  and  requiring  a  fct- 
tlement  of  property  to  a  certain  amount,  previous 
to  their  confenting  to  the  marriage  of  their  daugh- 
ter Molly  toEfavid  M.  Randolph  j  in  confequence 
of  which  the  faid  Richard  Randolph  the  eider  a- 
greed  to  make  provifon  and  actually  gave  Presque 
Isle^  and  Dry  Crock  to  tiie  faid  David  M.  Ran- 
dolph. 

Harry  Randolph's  depofition  ftates,  that  the  mar- 
riage of  David  M.'  Randolph  was  poftponed,  only 
on  account  of  Col.  Richard  Randolph  not  having 
given  his  fon  David  Meade  Randolph  cer- 
tain property  in  fee  fimple  in  lands,  &c  ;  and  which 
the  deponent  underftood  was  to  be  partly  in  or 
about  Bermuda  Hundred.  That  the  deponent  re* 
members  feeing  a  letter,  figned  by  Colonel  Thomas 
Mann  Randolph,  demanding  a  fettlement  prior  to 
the  faid  marriage  ;  and  this  deponent  underftood 
that  fuch  a  fettlement  was  made. 

Pending  the  fait,  Hanbury  as  furviving  part- 
ner of  Capel  and  Ozgood  Hanbury,  and  Main  as 
executor  of  Hyndman  furviving  partner  of  James 
Buchanan  &  Co.  were  admitted  plaintiffs,  and  fil- 
ed  their  bill  charging  that  the  faid  Capel  and  Oz- 
good Hanbury  had  obtained  three  judgments  of 
£^  1039 :  o  :  8  fterling  each,  againft  the  faid  Rich- 
ard 
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irJ  Randolph  the  elder,  in  the  County  Court  of    Bppc«>  Uo. 
York,    on  the  fixteenth  of  July  1770:    That  the  '^''  , 

faid  Richard  the  elder  was  indebted  to  the  furviv-  ^*°  ?j^  * 
ing  partners  of  the  faid  James  Buchanan  &  Co» 
by  bond,  in  a  balance  of  jT  2355:  n  :  3,  on  the 
5ch  of  July  1775;  For  which  fums  the  plaintifft 
refpe6livcly  alk  relief,  having  regard  to  the  dig^ 
dity  of  their  debts. 

The  following  agreement  was  entered  into: 

*'  It  is  agreed  in  this  caufe  that  the  judgment 
creditors  are  not  to  be  confidered  as  fubjcft  to 
the  difadvantage  attendant  on  their  being  plain- 
tiffs in  equity,  with  the  admillion  of  their  having 
no  legal  title:  nor  are  the  defendants  to  be  under** 
flood  as  admitting  that  they  have  a  legal  title; 
but  it  is  agreed  that  the  claim  and  defence  are 
to  be  firft  confidered  as  they  would  {land  at  law, 
and  if  the  defendant^  have  a  defence  at  law  they 
are  to  receive  the  benefit  of  it :  If,  on  the  con* 
irary,  it  is  the  opinion  of  the  court  that  the  plain- 
liiTs  ought  to  fncceed  at  law,  then  it  is  agreed 
that  the  cafe  ihall  be  fo  confidered,  and  the  de- 
fence of  the  defendants,  as  well  legal  as  equita- 
ble, (liall  be  ellimated  as  it  would  be,  if  they 
were  now  piaying  to  be  relieved  againft  thofe 
judgments.  Any  iilue  which  the  court  may  deem 
iiecelfary  may  be  dirccled  notv/ithftanding  this 
agreement.  It  is  further  underftood  that  nothing 
in  this  agreement  fliall  bur  the  court,  if  the  right 
be  determined  in  favour  of  the  complainants, 
fn>m  extending  the  remedy  according  to  the  prin- 
ciples of  equity/' 

•  Pleafant?  as  executor  of  Robert  Pleafants  alfo 
filed  a  bill  for  the  amount  of  a  judgment  of  ;^4o, 
obtained  againft  Richard  Randolph  the  elder,  in 
his  lifetime,  in  the  County  Court  of  Henrico. 

There  is  alfo  a  claim  on  behalf  of  Byrd's   truf- 
lee?  upon  a  juJg'ncnt  of  Henrico  Court  againft 

the 
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JEppet^  *fc'.  the  {aid  Richard  Randolph  deceafed,  on  the  6tli 
Ha^oi  hm  ^^y  of  July  1784;  on  which  a  writ  ^i  fieri  fades 
'  ^  ifTued,  and  was  fatisfied,  except  as  to  £  394 :  15 
9,  which  was  enjoined  by  the  faid  Richard  the 
elder,  but  the  judgment  was  revived,  by  scire  feu 
tiaSy  againft  hb  executors  in  the  year  1788,  as 
to  the  enjoined  fum. 

To  thefe  bills  the  defendant  Richard  Randolph 
and  David  Meade  Randolph  by  anfwer  deny  any 
knowledge  of  Hanbury's  judgments  until  after  the 
death  of  Richard  Randolph;  that  they  are  ref- 
pedlively  purchafers  for  valuable  confideration ; 
and  therefore  they  feverally  pray  that  their  ref- 
peftive  purchafes  may  be  laved  to  them\  in  the 
fame  manner  as  if  fpecially  pleaded ;  that,  at  the 
time  of  rendering  thofe  judgments,  the  faid  Rich- 
ard Randolph  the  elder  lived  in  Henrico  County; 
that  they  believe  the  faid  judgments  have  been  in 
the  whole  or  in  great  part  paid;  and  rely  upon 
the  prefumption  arifmg  from  length  of  time. 

The  defendant  Richard  Randolph,  by  way  of 
amendment  to  his  anfwer  fays,  that  on  the  2iftQ^ 
March  1786  the  faid  Richard  Randolph  the  elder 
lay  ill  of  the  ficknefs  of  which  he  died  on  the  5ih, 
of  June  1786 ;  That  the  portion  oii £  laoo  flerling 
promifed  by  Robert  Beverley  in  confideration  of 
the  marriage,  between  his  daught^  and  the  re- 
fpondent,  has  been  paid;  that  the  executors  of 
Wayles  knew  of  the  deed  to  the  defendant,  fliortly 
Sifter  it  was  executed;  that  the  deed  was  executed 
in  confideration  of  the  marriage  contra£l;  and 
that  the  defendant  has  mortgaged  to  Singleton 
and  Heath. 

The  anfwer  of  Heath  ftates,  that  the  mortgage 
>va5  made  to  him  by  the  defendant  Jlichard  Ran- 
dolph, who  had  a  conveyance  from,  and  was  heir 
at  law  to  the  faid  Richard  Randolplji  deceafed ; 
find  that  h^  is  a  purchafer  without  notice. 

The.  anfwer  pf  Singleton's  executors  ftates  that 
the   defendant    Richard  Randolph  being   feized 

eithsr 

Digitized  by  VjOOQ IC 


OF    THE    TEAR    1799.  135 

t 

ItaDdol]>lu 


I  either  by  defceat  or  purchafe  mortgaged  to  their    Bp^ei,  ^^ 

teftator.  _.  w 


The  execuf^r  of  Hanbuiy  replies,  that  he  was 
a  Britifli  fubjeft  j  that  the  debts  claimed  are  with- 
in the  treaty  of  peace ;  that  the  defendant  David 
Meade  Randolph  had  notice  of  the  judgments  on 
or  before  the  ift  of  June  1791 ;  that  the  plaintiff 
and  the  faid  Capel  &  Ozgood  Hanbury  have  al- 
ways refided  in  parts  beyond  fea,  and  (Mt  of  the 
limits  of  Virginia. 

Araongft  the  exhibits  are  copies  of  Hanbur)^^ 
judgments;  the  bond  of  Richard  Randolph  the  el- 
der to  Hyndman  as  furviving  partner  of  James 
Buchanan  8c  Co.  and  that  to  Bevins;  the  exhibits 
fpoken  of  in  the  anfwers  of  Brett  and  Ryla.nd  Ran- 
dolpb,  and  the  will  of  Richard  Randolph  the 
elder. 

The  Court  of  Chancery  direfted  one  of  the 
commii&oners  to  take  an  account  of  the  lands,  te- 
nements and  hereditaments,  whereof  the  faid 
Richard  Randolph  the  elder  was  feized  on  the 
16th  of  July  1770,  and  which  defcended  to  his 
heir  at  law,  and  alfo  which  were  fettled  upon, 
or  devifed  to  any  of  his  fons :  and  alfo  to  take  an 
account  of  fuch  parts  thereof  as  had  been  convey- 
ed, or  otherwife  difpofed  of  by  the  faid  heir  and 
devifes  refpeflively,  with  the  confiderations  paid, 
or  fccured  to  he  paid  for  the  fame  ;  and  alio  an 
account  of  the  permanent  improvements,  upon 
any  of  the  fard  lands,  tenements  and  heredita- 
ments, made  by  the  faid  devifees. 

Upon  the  coming  in  of  the  report,  the  Court  of 
Chancery  delivered  its  opinion,  that  the  deeds 
from  Richard  Randolph  the  father  to  David  M. 
Randolph  the  fon,  faid  to  be  one  **  for  his  ad- 
vancement in  life,**  and  the  other  '*  for  his  better 
advancement  in  life,'*  might  be  avered  to  have 
been  in  coniideration  of  the  marriage,  being  con- 
grooos  with  the  coniideration  mentioned  in  the 
deeds*    llut  the  judgments  of  Hanbury,  and  of 
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£ppe9,  &c.     fiyrd's  truftees,    if  revived  againft  the   Keir    of 
-^^•j  ,        Richard  Randolph  the  father,  wduld  not  by  rela- 
^^^^^*     tioa  defeat  or  impair  lawful  meine  a6ls,  fuch  as 
thofe  deeds,  and  the  judgments  and  proceedings 
againft  Brett  and  Ryland:     That  the  deed  to  the 
defendant  Richaid  Randolph  the  fon,  if  it  bad 
been  cancelled  and  re-executed  in  March   1786, 
.  and  had  been  altered  in  another  part,  would  have 
been  an  a6l  of  that  day,  in   the   fame  manner  as 
r  if  another  conveyance  had  been  then  executed; 

and,  having  been  proved  within  eight  months 
from  that  time,  would  have  been  good  againft  the 
creditors  of  the  father;  although  the  marriage  of 
the  fon  and  Maria  Beverley,  in  confideration  of 
which  the  conveyance  was  executed,  had  preced- 
ed; becaufe  marriage  is  a  confideration  continu- 
ing. But  the  faid  deed  being  only  acknowledged 
before  the  witneffes  who  proved  it,  which  could 
mean  nothing  more  than  an  acknowledgment  that 
the  deed  had  been  fealed  and  delivered  on  the  day 
of  its  date,  and  the  faid  deed  being  ftated  to  have 
been  made  in  confideration  of  a  marriage  to  be 
had  and  folemnized,  whereas  the  marriage  had 
been  adlually  folamnized  before,  could  not  be  con* 
fidered  as  an  a6l  of.  the  day  when  it  was  fo  ac- 
knowledged, and  confequently  not  having  been 
proved  within  eight  months  froni  the  fealing  and 
delivery  thereof,  was  void  againft  creditors,  by 
the  words  of  the  aft  of  Ail'ombly,  That  there- 
fore, if  the  judgments  of  Hanbury  had  been  re- 
vived againft  Richard  the  father,  or-  his  heir  and 
devifees,  writs  of  elegit  or  levari  facias  might, 
by  the  aft  of  1772,  have  been  lawfully  dirl^fiked 
to  the  flierifF  of  any  county,  and,  in  that  cale,"' 
muft  have  been  firft  fatisfied:  But,  not  having 
been  revived,  they  were  not  entitled  to  a  priori- 
ty againft  creditors  of  equal  dignity.  That,  if 
Wayles'  executors  had  taken  an  aflignment  to 
their  truftee  of  Bevins's  bond,  they  would,  in  his 
name,  have  been  entitled  to  the  fame  relief  that 
Bevins  himfelf  would;  and  that  a  Court  of  Equity 
would  have  enjoined  the  heir  of  Richard  Randolph 
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►leceafed  from  pleading  payment  by  the  fureties     ?ppe5>  &5» 

executors:     That  they  ought  to  have  the  faniQ      /"   ^^y  *  " 

remedy  as  if  fuch  aflignment  had  been  made;  and     .    "_ °j  „ ^ 

rhat  they  had  an  equal  right,  with  the  judgment     ^    ~«~*.rj 

creditors,  a^  the  htirs  were  fpecially  bound  by 

th^   bond.      Therefore   that  court  difniifled  the 

bill  as  to  David  Meade  Randolph;  and,  declaring 

the   Jands,    conveyed   to   the   defendant    Richard 

Randolph  the  fon,'  |iable  to  the  creditors,  deducl^' 

in^  the   imprqvements  made  thereon,  by  him,  orf 

dered  a  iale  by  commifTioners.     And  pronounce'c^ 

the  lands  devifed  to  Brett  and  Ryland,  and  which 

had  been  extended  and  fold  for  payment  of  the 

teilators  debts,  to  be  exonerated  from  the  Hen,  tq 

wliich  they  would  otherwife  have  been  fubje6l* 

From  this  decree  Richard  Randolph  appealed  to 

thir.  coi^rt. 

On  the  day  of  pronouncing  the  decree,  the  fol- 
lowing  agreement  was  entered  into,  ^*  The  plain-| 
•*  tiffs  counfel  agree  that  a  fuit,  which  is  contem-  . 
•♦  pLired  to  be  brought  on  behalf  of  Robert  3e* 
*'  verly  and  Maria  Randolph  his  daughter,  in  or-» 
"der  to  obtain  a  fpecific  performance  of  the  mar- 
^*  ria^e  contraft  in  this  fuit  alledged  to  have  beea 
J*  made,  for  fettling  Carles  eftate  on  the  marriage 
**  of  the  defendant  Ric'liard  Randolph  and  the  faid 
"  Maria,  (hall  not  be  prejudiced  by  the  decree  ir^ 
"  tliis  caufe  haviug  been  entered  before  fuch  fuit 
"is  inftitutedj  but  that  the  plaintiffs,  in  fuch 
^*  fuit,  fliall  have  the  fame  benefit  therefrom,  as 
^'  if  the  fuit  had  been  iniUtuted  prior  to  the  pro- 
"  nounclng  of  the  decree  in  this  caufe,  provided 
"  that  the  faid  fuit  fliall  not  be  unneceifarily  re» 
"  tarded,  by  the  complainants  in  the  faid  fuit.'^ 

Tlie  bill  by  Robert  Beverley  and  his  daughter 
was  againft  the  plaintiffs  in  the  othef  fuit,  and 
againfl  Richard  Kandnlph  the  fon,  and  the  exe- 
cutors of  Richard  Randolph  deceafed,  Jt  flated, 
that,  in  1785,  Richard  Randolph,  the  fon,  appli^ 
ed  to  the  faid  Robert  Beverley  for  permiffion  to 
*ilref§  l>i$  daughter,  the  plaintiff  Maria,  in  the 
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'!fcppc^  &c.    way  of  marriage:     That  the  faid  Robert  infortnod 
iLandoi  h      ^™  ^^  fliould  give   his   daughter   a   portion    of 
»Andoiph>      r  1200  fterling,  in  addition  to  a  legacy  of /"  500 
fterling,  upon  which  a  confiderable  interest  had 
accumulated;    and   therefore  fhould  expeft  that 
the  faid  Richard  Randolph  the  father  would  make 
a  comfortable  provifion  for  his  faid  daughter,  and 
wHen  this  v^^b  properly  done  he  fliouId  have  no 
objeftion  to  the  propofed  marriage :     That,  in  a 
fliort  time  after,  the  faid  Richard  the  fon  return- 
ed with  the  following  letter  from  his  faid  father. 
*'  Sir,  the  connexion  my  fon  Richard  is  about  to 
^  form,    with  your  amiable  daughter  Maria,    is 
"  perfeftly  agreeable  to  all  his  friends  upon  James 
^  river;  and  you  may  be  affured,  on  fo  defirabfe 
**  an  event  taking  place,  I  fhall  prepare  for  mak- 
**  ing  the  beft  provifion,  my  fituation  will  admit 
^^'of,  for  their  accommodation.     The  place  where 
"  I  now  live,  known  by  the  name  of  Curies,  in 
*'  Henrico  county,  is  what  I  intend  for  him,  at 
**  the  death  of  his  mother  and  myfelf,  with  forrf 
**  Saves;  that  is  to  fay^  eight  men,  fix  women, 
**  fix  plough  boys  and  twenty  children  j  together 
*f  with  the  ufe  of  Turk^  Ifland  plantation,  dur- 
^  ing  the  lives  of  Kichard  and  Anne  Randolph, 
*'  when  it  is  to  revert  to  my  eftate  again  j  and  an» 
*'  with  a  tender  of  our  compliments  to  the  family, 
**^  your  moft  obedient  iervant.     Richard  Randolph. 
"Curies  July  aoth,  1^85."    That  the  faid  Ro- 
bcrt  Beverley,  thereupon,  aSented  to  the  marri- 
age, which  accordingly  took  effeft;  and  the  plain- 
tilf  Robert  hath  paid  the  portion  and  legacy  afore- 
laid  :     That  the  faid  Richard  Randolph  the  father, 
intending  to  execute  his  promife  afoiefaid,  made 
a  deed  to  Richard  the  fon  for  the  Curies  eftate, 
upon  the  20th  day  of  September  1785,  which  was 
before  the  marriage.     That  the  faid  Richard  the 
father  being  ill  or  the  ficknefs  of  which  he  died, 
and  finding  that  he  would  be  unable  to  go  to  court 
to  acknowledge  the  deed  re-acknowledged  itbe^* 
fore  three  other  witnefles,  on  the  21ft  of  March 
1786,  and  the  fame  wa»  recorded  in  July  follow^ 
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ing.     That  the  deed  varies  from  the  articlesi  as    2pF«»»  &c. 

to  the  intereft  which  ought  to  have  been  granted.  -^  *^'. 
That  the  defendants  have  fet  up  claims  aguinft  ?^^^  ! 
the  eftate,  aljedging  that  the  deed  was  not  record- 
ed in  time.  That  the  re-acknowledgment,  if  not 
equal  to  a  re-execution  of  the  deed,  was  agreea- 
l)le  to  the  conftrucUon  of  the  adl  of  1748:  That 
the  original  articles  may  now  be  enforced;  a^id 
that  compenfation  fliould  be  made  for  the  lofs  of 
the  intereft  in  Turkey  Iflandj  the  fales  of  which 
are  in  the  hands  of  the  defendant  David  M.  Ran- 
dolph as  executor  of  the  faid  Richard  the  elder. 
Therefore  the  bill  prays  that  the  deed  may  be 
eftaWiflied  a^  far  as  it  coafifts  with  the  articles; 
that  compenfauon  may  be  made  for  Turkey  Is- 
land j  and  that  the  plai?itiffs  may  have  general  r^. 
lief;. 

The  anfwer  of  the  defendants  admits  the  letter 
of  the   faid  Richard  Randolph  the  father  to  the 
plaintiff  Robert  Beverley,  previous  to  the  marri- 
age, but  relies  upon  their  rights  as  explained  in  . 
the  former  proceedings  and  decree. 

There  was  a  narrative  figned  by  the  faid  Robert 
B^yerlcy,  which  was  admitted  to  be  read  in  the 
cauie,  and  is  as  follows.  ^^  When  Mr^  Richard 
Randolph  jr.  applied  to  me  in  1785,  for  permil- 
fion  to  addrefs  my  daughter  Maria,  I  obfervcd  to 
liim,  that  as  Iflioukl  give  my  dqughter  twelve  hun- 
dred pounds  fterling,  and  Mr.  Mills  had  left  her 
five  hundred  more,  upon  which  had  accumulated 
a  confiderable  intereft,  I  fluuld  ex  peel  that  his 
father  lliould  make  a  comfortable  proviiion  Tor  him 
ani  that  when  ihis  was  properly  done,  I  ihoul.l 
have  no  obje<5\loa  to  ^he  m:irri:;j:;e.  lu  a  (liort 
time  after  this  v/as  donehe  returned  with  the  fol- 
lowing letter,  (Here  follows  the  letter  recited  in 
the  bill  addrefledto  Mr.  R.  Ikvei^ley.) 

Deeming  the  provifion  r^bove  fpecified  ;;dequate 
to  the  fortune  1  IJiouldgive  my  daughter,  andiii)*- 
pofmg  that  Cpl.  Richard  Rp.iido]]>h  hufl  a  ri;;ht  10 
make  the  propofal,  J  told  Mr.    Richard  RauJolph 
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»ppe«,  &c.    junior  the    marriage  might  take   pake,    but  tha* 
«    ?^  .       without  fuch  a  provifion  I  fhould  not  have  confent- 

ROBERT  BEVERLEY.'* 
iBlandfield  March  4.  1797. 

The  Court  of  Chancery,  for  the  rcafons  ext 
jplained  in  the  proceedings  in  the  former  caufe  dif- 
miffed  the  bill  with  cofts.  From  which  decree  the 
plaintiffs  appealed  to  this  Court. 

Both  caufes  came  on  to  be  heard  together  in  this 
court. 

CalI  for  the  appellants;  There  are  four  quef* 
tions  to  be  confidered  on  the  part  of  the  appel- 
lants in  thefe  caufes  ;  i.  Whether  the  judgments 
bind  the  lands,  in  the  hands  of  the  alienees? 
2.  Whether  the  re-acknowledgnient  of  the  deed^ 
from  Richard  Randolph  the  father  to  Richard 
Randolph  the  fon,  was  effe<Slual  to  conVey  the 
eftate  out  of  the  grantor,  from  the  date  of  the 
re-acknowledgment,  fo  as  to  defeat  the  rights 
of  creditors?  3,  Whether  if  the  re-acknow- 
ledgment be  infufficient,  the  original  agreement, 
on  account  of  the  fraudulent  execution  of  it,  may 
not  now  be  enforced  acojrrding  to  thie  firft  inten- 
tion of  the  parties?  4.  Whether  if  the  deed,  from 
Richard  the  father  to  Richard  the  fon,  he  void^ 
the  mortgagees,  as  deriving  title  under  the  heit" 
at  law,  will  not  be  preferred  to  the  Other  credi- 
tors? 

,  I.  The  judgments  do  not  bind  the  lands  in  the 
hands  of  the  alienees ;  becaufe  no  executions  were 
fued  within  a  year  from  the  rendition  thereof j 
and  therefore  the  lien^  if  there  ever  was  one,  ex"* 
pired. 

For  the  reafon  why  judgments  bind  lands  at  all^ 
is  not  that  the  ftatute  fays  they  fhall  be  bound  in 
fo  many  words ;  but  it  is  merely  a  confequence 
which  the  court  draws  from  the  ftatute,  by  hold- 
ing purchafers  to  conftrudlive  notice  of  the  judg- 
ment. So  that  the  lien  is  created  not  by  the  fta- 
tute, 
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riite,  but  by   the  knowledge  which  the  court  pre-     Eppts>  icci 
lumes  the  purchafcr  to  have  had  of  the  judgment. '    .^  ^^'  , 

But  there  i^  alfo  a  rule  of  law,  that,  after 
twelve  mouths  and  a  day  have  expired,  the  judg- 
ment ihall  be  prefumed  to  be  fatisfied,  3,  Black. 
Com.  42 T.  So  that  after  twelve  months  and  a 
iLiy  have  elapfed,  without  any  execution,  the 
plaintiff  is  driven  to  the  neceflity  of  removing  the 
prefumption,  before  he  can  make  his  judgment  ef- 
feaual. 

Thus  tlien  it  appears,  that  there  are  two  pre- 
fumptions  againft  each  other,  I.  The  prefumption 
of  notice;  2,  The  prefumption  of  payment:  Of 
which,  the  prefumption  of  payment  is,  at  leaft^ 
15  ftrong  as  t!^at  of  notice;  and  therefore  is  enti* 
tie  J  to  the  fame  weight  in  the   prefcnt  difcuffion* 

But  if  tliere  be  a  prefumption  of  payment,  as 
well  as  a  prefumption  of  notice,  and  the  equity 
of  the  parties  be  equal,  the  purchafer  ought  to 
prevail.  For  he  had  a  ri^ht  to  make  the  fame 
piefumption  of  payment,  which  the  law  did;  and 
therefore  was  guilty  of  no  fault:  Whereas,  it 
was  gi'ofs  nei^iigence,  in  the  creditors,  to  fuffer 
their  jud^^neiits  to  ficcp  fo  long-,  without  actually 
fling  ex;2Cutions,  or  continuinc;  the  award  of 
th«ui  upon  the  roil;  fo  as  to  put  purchufers  on 
their  guard.  For  it  opeiriied  as  a  fraud  upon  the 
purchalers,  which  fllall  give  them  priority.  It  is 
like  the  cafe  of  an  execution  delivered  to  the  flie* 
ritfan.i  the  property  taken,  but  not  fold,  at  the 
iaftancc  of  tlie  plaintiff;  which  will  be  poftponed 
to  a  fuufcqiieut  judgment  and  execution  at  the  fuit 
of  another  creditor.    1.    FL^?:.  245. 

Thus  far  upon  principle;  but  a  great  writer 
Hates  the  very  cafe,  now  under  confideration ;  and 
tiecides  a.^alall:  the  lien.  I  mean  the  Lord  Chief 
Baron  Gilbert  who  i*  his  book  upon  the  law  of  exe- 
cutions, after  havin:>-Ihcvvn,  in  the  preceding  pages, 
the  time  in  which  judgnieuts,  in  pe^fonal  actions, 
were  to  be  executed,  at   common  law,  and   that 
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Ifpr^  &c.  a  j^dgmciit  gave  an  authority  to  the  party  to  fue 
'^^^  execution  within  a  year  and  day;  but  if  he  did  not 

Randolph.  ^^  j^  within  that  time,  that  it  was  prefumed  to  be 
paid,  adds,  '^  This  time  of  limhaiion  of  judg- 
"  ment,  was  not  only  in  perfonal  but  real  aftions  j 
•*  for  though  the  judgment  on  a  real  adion  fettled 
5*  the  right  of  the  land  forever,  as  in  the  perfonal  it 
"  did  the  right  of  the  thing  in  demand,  yet  that 
*' judgment  could  not  lie  dormant  forever,  to  be 
**  executed  at  any  time ;  for  then  dormant  judg- 
*'  ments  would  over-reach  conveyances  between 
•*  the  parties,  and  therefore  there  wa^;  .^yt  a  years 
^  time  t9  execute  fuch  judgments,  which  judg* 
•*  ment,  over-reached  all  conveyances,  &nd  forced 
*'  the  party  to  an  audita  querela;  bul  after  the 
**  year,  the  judgment  over-reached  nothing ;  but 
"  he  was  put  to  his  scire  facias  on  that  judgment, 
•^  and  not  to  his  a6Uon,  for  the  right  of  the  laud 
**  had  been  already  determined,  and  therefore  it 
*'  was  pnly  to  revive  the  determination  touching 
f  *  the  lands,  unlefs  foraething  had  been  done  by  in- 
5*  termediate  conveyauces  Giii.  law  Ex:  12/' 

.  This  paiTage  eftablifhes  all  that  I  have  been  con- 
tending for;  Itiliows  the  genius  of  the  Jaw  upon 
fubjc6ls  of  this  kind ;  and  proves  that  fhe  judg- 
pients  do  not  over-reach  the  conveyances  in  the 
pcefent  pafe*  Fgr  it  would  be  difficult  to  ponceive 
why  a  ju4ginent  fliould  c^vpr- reach  mefne  convey- 
ai^ces  in  perfonal,  and  n6t  in  real  adlions  ;  why, 
in  a  real  adlion,  where  the  land  itfelf  ig  demand- 
ed it  (hould  not  difturb  the  purchafer,  and  in  ^ 
perfonal  a6lion,  where  the  land  itfelf  is  not  fpeci- 
fically  fued  for,  it  fhould;  why  in  a  real  a^ion, 
where  the  land  itfelf  is  ^dlually  recovered,  the 
conveyance  fliould  not  be  poftponed,  and  in  a  pej> 
fonal  aflion  where  money  only  is  recovered  and 
payment  may  be  made  various  y/ays,  that  it 
Ihould ;  finally,  why  in  a  rtal  adlion.  where  the 
execution  can  only  go  againft  the  lands,  the  pur- 
chafe  fhould  be  protefted,  and  in  a  perfonal  ac- 
tion, where  the  execution  is  ufually  ifllied  againft 
thtj  perfon  and  effe6ls  in  the  firft  inftance  and  the 
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hnds  are  feldom  reforted  to,  untfl  all  other  means 
kave  failed,  the  purchafe  (hould  be  avoided. 

Perha^  it  will  be  faid  that  as  the  (latute  has 
BOW  given  a  scire  facias  in  perfonal  aflions  a  dif- 
ferent rule  will  refult ;  for  the  judgments  might 
have  been  revived  by  writs  of  scire  facias i  and 
that  when  revived  chey  would  have  related  back 
to  the  day  of  the  firft  rendition  •  That,  however, 
would  not  be  corre£L  i.  Becaufe  relations,  which 
are  legsil  fi£tions  onlv,  never  have  that  efFefl: 
For  they  are  createa  rather  for  ncceffity  ut  res 
magis  valeaffuam  pcreais  and  therefore,  they  ex- 
tend only  between  the  fame  parties,  and  are 
never  drained  to  the  prejudice  of  innocent  perfons. 
2.  Becaufe  that  argument  is  dire^lly  contrary  to 
the  do£lrine  laid  down  in  the  paffage  juft  recited. 
For  the  author  exprefsly  lays  that  a  sfirejacias  lay 
at  common  law;  and  therefore,  in  this  refpeS^ 
the  cafes  are  alike :  But  when  he  fpeaks  of  an 
expired  judgme?it,  and  fays  it  will  not  over-reach, 
it  is  plain,  that  he  muft  mean  after  it  b  revived; 
for  until  revived,  it  could  not  be  enforced.  So 
that  !n  H6i  he  puts  the  cafe  of  an  expired  judg- 
ment revived  by  scire  facias  ^  and  decides  that  it 
will  not  over-reach.  For  it  would  have  been  nu- 
gatory, to  hav6  prefnptoriiy  faid,  that  the  judg- 
ment  would  not  over-reach,  without  mentioning, 
becaufe  not  revived,  if  by  a  fubfeqiient  proce&, 
it  could  have  been  revived,  and  made  to  ovef- reach 
by  relation. 

But  if,  as  was  argued  in  3.  Mod.  189,  the  scire 
facias  be  a  di(ltn£l  a6lion,  and  the  judgment  on  it 
a  new  judgment,  it  is  conelufive  that  the  judgment 
on  it  does  not  relate  back  to  the  fir&,  fo  as  to 
avoid  meihe  purchafes ;  becaufe,  in  that  cafe,  it 
would  be  the  fecond  judgment  which  would  bind, 
and  not  the  firft;  as  it  is  only  by  confidering  the 
firft  as  the  real  judgment,  and  the  fecond  merely  as 
an  award  of  execution  on  the  firft,  that  the  lieti 
cah  be  preftrved.  For  the  ftatute  gives  the  elegit 
on  judgments  upon  which  executions  may  ilTuef; 
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.Btpw  &c.    j)Ut  ifthc  fccond  be"^  new  jvfdgment,  then  the  e»- 
5f/.  ecution  iffoes  upon  ^hatj  andbf  courfe  the  e/cgii 

^^y"^'^*  could  only  iflue  upon  the  judgment  in  the  new  ac- 
tion or  scire  facias^  which  would  create  a  new 
obligation,  and  woujd  be  the  point  from  whence 
fhe  lien  would  recprnmence*  '  Accordingly  in  the 
cafe  in  the  3,  Mod.  where  judgment- was  obuined 
^gainft  a  fenae  fole,  who  afterwards  married,  and 
then  a  scire  facias  w^s  brought  againit  hufband 
and  wife,. and,  upon  two  7iihils  returned,  judg- 
ment obtained  againft  them ;  after  which  the  wife 
died,  and  a  fecond  scire  facias  was  brought  againft 
the  hufband  alone  j  and  it  w^s  -  he}d  that  it  lay  : 
Which  could  not  have  been  the  Cafe,  unlefs  tte 
TUdgment  upon  the  firli  scire  facias  had  been  con- 
sidered :^  new  judgment  altogether,-  for  if  it  IumJ 
related  bapk  to  the  firft,  that  was  a  judgment 
againft  the  wife  only  before  the  marriage,  and 
therefore  wou}4  npt  have  bound  the  }iuiban4  after 
her  death. 

This  reafonjng  Is  ftr'engthened  by  the  a6l  of  Af- 
fembly  concerning  executions,  which  recites  th;it 
the  plaintiff  may  take  execution  within  a  year  uf- 
^er  the  judgment  -,  and  therefore  inipliedly,  thaf 
he  cannot  have  it  afterwards,  Byt,  when  he 
C^n  no  longer  have  execution,  the^ien  which  arif- 
cs  from  jt  muft  ejcpire.  For  if  the  lien  i§  created 
by  the  Court  merely  becaufe  the  plaintiff  has  a 
right  to  fue  pxecution,  it  muft  follow,  thap  when 
he  has  no  longer  a  right  to  the  execution,  there 
can  be  no  lien,  Becaufe  the  lien,  when  the  right 
to  execution  expired,  loft  its  fupport ;  and  to  ufe 
the  language  of  lord  Coie  on  another  occafion, 
became  a  flower  fallen  from  the  ftocjc,  without  anv 
thing  to  nourifli  and  keep  it  ^live, 

Tbefe  arguments  are  the  ftronger  in  Hanbury's 
^afe,  when  it  is  confidered  that  at  the  time  of  the 
conveyances  no  scire  facias  could  havp  iffued  on 
^ofe  judgments,  without  fpecial  leave  of  the 
court,  on  account  of  the  length  of  time  which  had 
pUfkdi    h^iwi^  tjijit  Increafed  the  prefurpptioa 
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qf  payment  and  more  completely  jul^fied  the  puro.  ^^^i^.  J<^t 
chafer,     ^'or  where  the  plaintiff  could   not   make      ^--^^^k 
ufe  of  the  procefs  of  the  Court  ex  debi^q  justitia^  ^^^. 

it  rendered  the  prefumption  greater  that  the  A'irfi? 
was  extinguiihed. 

But  there  is  another  objedlion  to  thpfe  ludgt 
meats,  namely,  that  at  the  time  of  the  renditioa 
of  them  no  execution  could  have  been  fued  upo^ 
them  into  another  county.  3ut  if  the  lands  ^rp  onlv 
bound  becaufe  executign  migl^t  b^  fi|cd  ?igain^ 
them,  it  follows,  neceffarily,  that  whpre  nq  ex-r 
ccutlon  could  ifiue  againft  thofe  lands,  tjiey  (:pu)4 
not  be  bound.  For  how  abfurd  >voul(i  it  be  to  fay 
that  lands  could  be  ;vfFe6led  by  a  judgment,  vpo^ 
which  no  execution,  that  would  reach  them,  coul4 
iffue.  It  is  like  the  cafe  of  judgments  ii>  the 
federal  Courts,  which  do  not  bind  the  lands  ii^ 
any  other  ftate  than  that  where  the  judgments  are 
given ;  becaufe  an  execution  cannot  i^Tue  intp  finy 
qther{l:^t^t 

Nor  does  it  alter  the  cafe,  that,  by  the  fobfie^ 
qnent  a£l  of  1772,  an  execution  againft  lands 
might  be  iffued  into  any  other  countv  upon  ajudg-i 
ment  i|i  a  County  Court.  For  the  Leglflfiture 
CP11I4  i^ot  intend  that  it  fliould  relate  to  expired 
jadgracnts,  which  could  not  be  enforced  without^. 
i)ew  procefs.  The  words  of  the  aft  are  oppofe4 
to  that  idea.  For  they  give  the  clerk  power  to 
iffue  execution ;  whi^h  fuppofes  the  judgment  tp 
be  capable  of  affprding  an  execution,  yrithout  any 
new  aft  to  be  done,  5ut  w)ien  no  execution 
could  iffu§,  it  neceffarily  followed  thgt  it  was  not 
a  caf«  contemplated  by  the  Legiflature  ;  And  the 
Qourt  will  not  extend  the  conftruftion,  in  favour 
of  a  negligent  creditor,  to  the  injury  of  fair  pur- 
chafers,  who  are  feeking  to  avoid  lofs,  in  a  cafe 
where  they  have  honeftly  Jald  out  their  money, 
upon  thi^  fpecific  property  \  whereas  the  creditor 
is  feeking  to  make  gain  out  of  property  which  he 
4id  not  particularly  hazard  his  money  on :  and  thf 
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E^jict,  4«*  pflttciple  of  univerfal  jufticc  in  fach  cafes  w,  that 
o  JUa'i  u  ^^^  condition!  who  fccks  to  [(ivoid  /ojj,  is  better, 
'^^^^'^•'     than  his,  who  feelcB  to  maie  gain. 

But  as  the  judgment  only  binds  in  refpcdl  of  the 
conftrudlive  notice,  which  is  a  legal  fi£lion  and  a 
creature  of  the  court,  The  court,  by  analogy  to 
the  record  laws,  will  confine  the  lien  to  the  fame 
jurifdiilions,  and  limits,  as  the  recording  of  con- 
vfeyances  is  confined  to:  Which  will  be  no  incon- 
venience to  any  body,  as  th^  creditor  will  have 
bis  lien  over  reafonable  limits :  and  the  purcha- 
fer  will  be  expofed  to  no  greater  diflliculty  in  en- 
quiring for  judgments,  than  he  will  for  convey-, 
ances.  Whereas  the  inconveniences,  from  a  ge-^ 
Il«ral  lien  all  over  the  ftate,  will  be  incal(:ulable^ 
and  intolerable,  For  there  ^r^  ninety  County 
Courts,  fix 'Corporation  Courts,  and  eighteen  Dif- 
tri6l  Courts ;  befides  the  Courts  of  general  jurif- 
diition.  So  that  the  labour  of  the  purchaler 
would  be  endlefs,  and  he  woyld  fooner  relinquilh 
the  purchafe  than  encounter  the  difficHlties* 

But,  in  addition  to  this,  th^  opportunities  of  fraud, 
^hich  it  would  afford,  would  be  infinite;  for  it 
would  put  it  in  the  power  of  the  debtor  and  credi- 
tor tQ  deceive  all  mankind.  Thus  a  man  living  in 
Henrico  may  have  a  judgment  rendered  againft  him 
over  the  Allegany;  and  fevcn  and  twenty  years 
afterwards,  this  dormant  judgment  may  be  trump- 
ed up,  in  order  to  defeat  a  fair  purchafer,  wbohas 
honeftly  paid  his  money  without  the  leaft  fufpicion . 
of  any  incumbrance.  An  obfervation  which  ia 
particularly  applicable  tp  the  prefent  cafe.  Be- 
caufe  here  were  judgments  obtained,  in  York^ 
27  years  beftre  the  commencement  of  the  prefent 
fuit ;  and  it  is  now  fought  to  charge  them  on  landa^ 
in  Prince  Edward  and  Cumberland*  Although 
no  purchafer  of  thofe  lands  would  ever  have  hai 
the  flighteft  fufpicion  that  tjiey  were  bound  by  a 
judgment  in  York* 

But  for  other  rcafons,  the  judgments  fn  Yorfc 
do  not  biod  thef^  l^di.  i.  Becaufe 
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t.  Becaufe  at  the  time  of  the  conveyances  no     £f pes  ^' 
€cire facias  frotn  a  County  Court  ran  into  another     ^    a^ink 
county  againft  the  terretenants^  who  muft  be  a<Slu-      \^J^* 
ally  fummoned  in  perfon  or  upon  the  lands  j  nor 
jcan  it  even  now  run  into  another  county,  upog 
fuch  judgments.     For  the  scire  facias  into  other 
counti«5,  given  by  the  a6l  of  Aflembly,  is  only 
againft  parties  to  the  judgments  and  their  fepre* 
tentatives,  an4  not  againft  other  perfons.     £0  that 
if  the  judgments   were   revived  by  scire  fact (h 
againft  the  executors,  they  would  not  be  cffeftusj 
againft  the  purchafers*  * 

2.  Becaufe  the  scire  facias^  as  between  th« 
plaintiff  and  the  terretenant^  is  an  entire  new  pro«> 
ceeding  altogether;  and,  being  an  ^6lion  concern* 
iag  the  realty,  the  ^nue  muft  be  land  in  the  coun^ 
ty  where  the  lands  lie,  as  neceffarily  as  in  aa 
cjeftment  or  writ  of  right;  and  therefore  the 
County  Court  of  York,  having  no  jurisdiftion  of 
lands  in  another  county,  could  not  try  the  iiTuey 
which  the  temtenant  might  think  proper  tomake^ 
So  that  the  terretenant^  if  accidentally  fummoned 
in  the  County  Court  of  York,  might  plead  to  the 
jnrisdiftion  of  the  court;  or,  failing  todo.fo,  he 
m'l^t  ftate  any  matter  in  bar  of  the  plaintifFs 
right,  and  then  the  Court  of  York,  not  havini^  ju* 
risdidlion  of  the  fubjed  matter,  muft  defift  from 
further  proceedings  in  the  caufe,  in  the  fame  man- 
ner as  every  court  of  limited  jurisdi<SUon  muft  do, 
whenever  it  appears  tliat  the  queftio/i  is  beyond 
the  bounds  of  their  authority. 

Therefore,  under  every  point  of  view,  it  may  be 
affirmed  that  the  lien  was  at  an  and,  and  that 
Richard  Randolph  the  elder  might  lawfully  con- 
vey. 

II.  The  re-acknowledgment  gf  the  deed  was 
effeclual  to  convey  tuc  cfbie  out  of  the  grantor 
fronj  the  date  of  the  re-ackn>'iwl«idgmeut,  fo  as  to 
defeat  cre<litora. 
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mf^»  8ft.  'This  clearly  confifts  with  the  view  of  the  Le- 
kso^'l  h.  feifl^t^'"^;  for  that  was  only  to  enable  creditore 
--  ^  and  purchafers  to  enquire  for  the  title  and  to  find 
but  the  true  oWer  of  the  eftace:  Wliich,  is  as 
feffedlually  done  by  a  re- acknowledged  deed,  if 
Irecordedj  as  by  an  original  deed. 

But  then  a  technical  reafon  is  urged  againft  it ; 
iiamely,  that  the  deed  being  good  between  the 
parties,  the  grantor  had  nothing  to  dilpofe  of,  at 
the  time  of  the  re-acknowiedgment;  and  there- 
fore the  re-acknowledgnient  is  void.  That  argu- 
ment however  is  not  found.  For  if  the  mere  ex- 
ecution of  the  deed  pafled  the  eftate  out  of  the 
grantor,  as  againft  creditors  and  purchafers,  then 
the  giving  up  the  deed  again  to  the  grantor  de- 
ftroyed  the  grantees  evidence  of  his  title;  and 
therefore  the  grantor  might  regrant  either  to  the 
fame  or  another  perfon,  Lut,  SeB,  377  :  Where 
It  is  faid  "  If  the  feoffee  granteth  the  deed  to  the 
**  feoffor  fuch  grant  (hall  be  good,  and  then  the 
**  deed  and  the  property  thereof  bolongeth  to  the 
**  feoffor  &c,  and  when  the  feoffor  hath  the  deed 
"  in  hand,  and  is  pleaded  to  the  court  it  fliall  be 
*'  rather  intended  that  he  cometh  to  the  deed  by 
*^  lawful  means^  than  by  a  wrongful  mean;*'  Up- 
on which  Lord  Coke  obferves  *'  Hereby  it  appean» 
**  eth  that  a  man  may  give  or  grant  )iit  deed  to 
*'  another;  and  fuch  a  grant  by  parol  is  good.  Co\ 
Utt.  ^32.  Ca.J*^  Thefe  paffages  decide  the  ve- 
ry point;  and  fhew  that  the  grantee  may  give  up 
his  deed  to  the  grantor,  and  that  the  latter  may 
avail  himfelf  of  the  benefit  of  it.  Of  courfe  it 
follows,  that  he  may  grant  to  wllomfoever  he 
pleafes  afterv^ardsk 

Nor  could  the  grantee  refume  Kis  title ;  for,  as 
fey  ftatutary  conveyances  the  eftate  only  pafTes  by 
the  deed  and  not  by  tranfmutation  of  poflTeflion,  it 
follows  that,  when  the  grantee  cannot  fhew  a  deed, 
he  can  claim  nothing  in  the  land.  Becaufe  to  re- 
cover at  law,  he  muft  produce  the  deed:  But 
this  he  cannot  do^  when  he  has  not  the  poffeflion 
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of  it;  and  a  Court  of  Equity  would  not  Jiffift  him    ^pp^^  A«i 
againlt  his  own  voluntary  furrender  of  the  deeds     ^    '2'' 
\Vhereas  the  feCond  grantee  would  always  hav«     Randoju 
it  in  his  power  to  ftiew  proper  title  papers  |  and 
conlequently  his  right  tould  not  be  dillurbed. 

It  is  therefore  like  the  cafe  of  a  deed  that  it 
cancelled  and  afterwards  re-delivered  (which  is 
admitted  to  be  good;)  bccaufe  It  h  ptecifely  the 
fame  thing,  irl  principle,  by  whatever  means  the 
property  in  the  deled  is  loft  J  fbt  it  cannot  be  ma- 
terial  whether  it  is  loft  by  this  ot  that  mode. 

But  the  re-acknowledgment  would  pafs  an  inte- 
reft^  if  the  eftdtc,  as  between  the  grantor  and 
grantee,,  was  adiially  transferred.  For  if  it  wai 
after  the  eight  months,  then  it  would  pafs  the 
right,  which  had  refulted  to  the  grantor  for  the 
btn^rfit  of  creditors  and  purchalers:  And  it  it 
was  before,  then  it  pafTcd  the  poflibility  of  fach 
revr<rrLer,  as  it  is  now  clearly  held  that  a  poflibi- 
lity is  aifignable.  3.  Term  Rep,  88;  For,  the  gran- 
tee being  in  polTctlidn  under  the  grantor,  the  re- 
af^knuwledgment  would  Operate  either  as  a  con* 
firmution  or  releafe  of  tlie  intereft. 

Thefe  oblervations  have  been  macle  tipdn  the 
fuppofition  I  hat  the  whole  kitereft  pafled  out  of 
the  grantor  upon  the  firft  deliyei-y  of  the  deed. 
But  in  truth  the  deed  pafTcs  nothing,  as  to  credi- 
tors and  purchafers,  until  it  is  recorded.  For,  as 
againft  creditors  and  Jjurchafers,  the  aft  of  Aflem- 
biy  makes  four  things  neceffary  to  be  done,  in  or- 
der to  perfect  the  conveyance.  I.  Writing;  2. 
Indenting;  3.  Scaling;  4.  Recording.  For  the 
words  are  *'  That  no  lands  &c.  fliall  pafs,  alter 
or  chan^^e  From  one  to  another  &c.  by  biirgaiu 
and  iale,  leafe  and  releafe,  deed  of  fettleinent  to 
life's,  of  feoffment,  or  other  inftrument,  unlefsth^ 
fame  be  niade  by  writings  inr/entedy  sealed  and  re- 
corded &fc."  So  that  ail  four  are  abfolutely  re- 
quifite  againft  creditors  or  pnrchnfers;  and  the 
abfence  of  either  of  tllofe  things,  will  leave  the 
fellate,  as  to  them,  in  the  grantor  ftill. 
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Sppet»  it^f  It  is  th^efore,  as  to  creditors  and  purchafers^ 
»  ^''i  u  txa£My  like  the  cafe  of  the  ftatute  of  enrollments 
^1^3^  In  England,  paffed  in  the  xy.  ff.  8.  Cafi.  i6: 
^  From  which  our  aft  of  Affembly  appears  to  have 

been  copied;  as  the  words  are  nearly  the  famei 
^xcept  that,  that  ftatute,  although  it  fays  no  ef- 
|:ate  fhall  pafs  without  inrollment,  does  not  de- 
clare, in  10  many  words,  that  the  conveyance 
(hall  be  good  between  the  parties  to  the  deed,  as 
jour  a6l  of  Affembly  does:  But,  in  praftice,  the 
courts,  there,  have  pat  the  fame  cooftrudion  on 
it. 

Now  it  has  always  been  held  under  the  ftatute 
pf  enrollraents,  that,  until  the  enrollment  is  a6lu- 
ally  made,  the  eftate  abides  in  the  grantor  againfl 
creditors  and  purchafers:  So  here,  the  deed, 
until  it  i^  adlually  recorded,  has  no  effcft  a^ainft 
0ither  creditors  or  purchafers;  but,  as  to  them, 
the  eftate  remains  in  the  grantor.  For  the  right 
of  the  creditors  and  purchafers  is  mor'e  than  an 
pstoppeii  it  is  an  adlual  beneficial  intereft,  which 
the  a<Sl  prevents  from  pafling  out  of  the  grantor  at 
all,  unlefs  the  prefcribed  regulations  are  obferv* 
ed.  So  that  the  deed  befdre  it  is  recorded  only 
paffes  part  of  the  intereft  out  of  the  grantor  and 
not  the  whole;  likopthe  cafe  of  a  conveyaacc  of 
an  eftate  tail  or  any  leffer  intereft  out  of  the  fee. 

But  then  perhaps,  it  will  be  faid  that  according 
to  this  conftru6lion  a  man  would  lofe  his  eftate, 
againft  creditors  and  purchafers,  on  the  next  day 
?ifter  his  deed  was  executed,  provided  it  vVas  not 
previourty  recorded;  although  it  might  a<S^u ally 
be  recorded  within  eight  months  afterwaMs.  This 
however  would  not  be  cOrreft.  For  when  it  has 
teen  recorded  it  is  good  by  relation  from  the  day 
of  the  date.  2.  Inst,  674.  Becaufe  when  feveral 
things  are  neceffary  to  be  done,  in  order  to  per- 
fe6l  any  ^61,  when  the  laft  is  done  it  relates  back 
to  the  firft;  and  the  whole  are  good  ab  initio,  i, 
Wits.  ail.  Hob.  2%.  Ventr:  360.  Therefore  al- 
though the  deed  is  not  good,  as  to  creditors   and 

purchafers 
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Ebaterf,  before  it  is  recorded,  yet  aftar  it  hM    ^fet,  Icc^ 
1  recorded  it  relates  back  to  the  delivery,  an4     p.  ^',4. 
avoids  the  rights  of  all  other  perfons  indifcrimi«?     R«>«>*H*» 
natelvj  becaufe  the  grantee,  having  by  law  eight 
months  allowed  hini  to  record  it  m,  w^s  guilty 
of  no  fault  in  ilot  doing  it  fooner ;  and  as  he  had 
made  the  firft  contraft,  he  had  the  firft  right  in 
eonlcience.     So  that  the  relation  in  fuch  a  cafe 
wrought  no  injuftice. 

But  if  nothing  paiTedagainft  creditors  and  puri* 
chafers  by  the  firft  delivery,  then  the  grantor  had 
an  intereft  to  pafs  by  the  re-acknowledgment^ 
For  he  had  that  portion  of  the  eftate  which  remain* 
ed  in  him  for  the  benefit  of  creditors  and  purcha* 
kn-f  and  this  intereft  h^  might  well  grant  not«f 
viiMbnding  the  deed,  ffifuls  case^  4*  Co.  ^ii 
Where,  Hawe  bargained  and  fold  lands  to  Libbe, 
and  before  enrollment,  levied  a  fine  to  him  ;  and  it 
was  held  that  the  fee  pafled  by  the  fine.  Which 
proves  two  things  cxprcfcly,  i.  That  the  eftate 
remains  in  the  grantor  until  the  enrollment  \  2* 
That  the  grantor  may  pafs  that  eftate  to  hia  own 
grantee.  So  that  it  is  precifely  our  cafe,  as  far  a$ 
refpe£b  creditors  andpurch^fers;  ai)d  proves  that, 
as  to  them,  the  land  is  confidered  as  remaining  in 
the  grantor  until  the  deed  is  recorded;  but  that 
when  it  is  recorded,  it  takes  efle6l  from  the  deli* 
very  by  relation,  and  dcftroyp  the  rights  pf  the 
Creditors  and  purchafem. 

Any  other  conftru£lion  produces  inconfiftency 
is  the  effp£ls  of  the  ad.  For  if  the  deed  />/# 
/s$9,  by  the  firft  acknowledgment,  pafled  the 
vlttle  eK^te  into  the  grantee,  it  would  be  difficult 
to  conceive  how  it  would  reveft  in  the  grantor,  for 
the  benefit  of  creditors  and  purchafers,  after  the 
ei^  months  had  elapfed.  Becaufe  the  a6l  does 
Qot  declare  that  the  eftate  fliall  reveft,  but  that 
the  deed  fiull  be  void  only.  Now  the  deed  might 
fce  void,  and  yet  the  eftate,  once  vefted  in  the 
(rantcei  would  remain  there,  and  could  not  re- 
veft 
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Eppes,  *^    veft  in  the  grantor,  by  the  words  of  the  a6!of  Arf"- 

RaiS^liih      fembly,  without  a  new  deed. 

But  then  it  will  be  faid  that  admitting  this  con- 
itruAion  ^o  b^  right,  this  was  not  a  new  deed, 
but  a  m^re  re-acknowledgment  of  the  old  one; 
which  according  to  the  Chancellors  rcafoning  can 
piean  nothing  mpre  th^^n  an  acknowledgment  that 
it  was  delivered  the  day  of  its  firfl  date.  Thi^ 
pofition  is  never  true  J  becaufe  when  it  is  re-ac- 
knowledged, the  grantor  repeats  the  ceremony,  anci 
fays  in  the  prefence  of  the  witnefles  ths^t  he  acv 
knowledges  it  to  be  his  leal,  and  delivers  it  as  his 
a6l  and  deed.  So  that  it  is  in  fa6l  always  an  a6l 
of  the  day  of  its  re-acknowledginent.  But  how- 
ever true  the  pofition  may  be  in  general,  it  is  cer- 
tainly not  fo  in  this  particular  caie.  Becaufe  the 
grantor  here  has  adlually  caufed  the  real  date  of 
the  re-acknowledgment  to  be  noted  by  the  witnes* 
fes;  thereby-manifeftinghis  defigu  that  itfliouldbe 
eonfidered  as  an  a61:  of  that  d;iy, 

Nor  is  it  a  circumftanc^  of  fmall  weight  that 
^he  general  cuftom  and  praflice  of  the  country  is 
conforpiable  to  th^  expofition  which  w^  contend 
for,  M^iuy  d^eds,  foon  after  the  aft  of  Aflembly 
was  firft  made,  were  r^-acVnow}egde4  and  record- 
I'd  in  the  proper  Courts;  and  the  pradlice  ha^ 
been  continued*  in  various  inftances  down  to  thf 
prefent  day.  So  that  the  proportion  of  eftates, 
held  under  deeds  in  that  fituation,  is  probably  ve- 
ly  great.  Therefore  admitting  the  conftru6lion  to 
have  been  miftaken  at  firft,  it  is  certainly  better 
that  it  fliould  be  adhered  to,  upon  the  principle^ 
that  common  error  makes  the  lanu^  than  that  a  third 
part  perhaps  of  aU  the  titles  in  theftate  (houldbe 
overturned. 

It  is  upon  this  principle  that  If  a  decifion  of  a 
Court  is  ag^inft  a  ftatute,  the  decifion,  though 
V^rong,  will  ^Jways  after  be  adhered  to.  Yet  the 
decifion  no  more  repeals  the  adl,  than  the  cuf- 
tom of  the  people ;  but  the  court  adheres  to  it  as 
9  J^fc  evil  th»n  ungert^^inty  in  the  law. 

Accordingly 
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.  Accordingly  inftanc^s  are  not  wanting,  both  ui  £?{«•»  {S^. 
England  and  in  this  country,  where  men  a6ling  -o  ^^\u  ' 
undtr  a  coipn^on  dclufion  with  refpeft  to  the  law*  *  ^^ 

hav«  been  protefted.     Thus  in  the  cafe  of  Long 
7s  Toe  Deane  and  Chapter  oj  Bristov)  I.  Roll,  ab** 
378.     Where  a  leafe  was  made,   by  the  Deane 
and  thapter,  at  a  time  when  it  was  fuppofed  that 
the  ftatute  of  Eliz.   did  not  >ind  the  King,  and; 
afterwards  it  was  held  that  it  did;  yet  becaufe' 
the  law  had  been  miftaken  the  leafe  Was  fupport<i 
cd.     So  in  this  court  in  the  cafe  of  Currio  vs  Ho* 
nald  a.  Wash,  63,  the  cuftom  of  the  country  was' 
mentioned  as   a   circumftance   of  weight:     An4 
Branch  vs  Burnley  *  Nov,  i799r  was  exprefsly 
decided  upon  the  ground  of  the  cuftom.     The  lan-»- 
guage   of  one  of  the  Judges  in   that  cafe,  after' 
ilating  the  fituatipn  of.  the  law  record  was,  i^  In. 
*'  equity  the  cuftom  is  fet  forth,  and  thongb,.  aa: 
"Aated  in  the,  demurrer  it  wag  Ulega|,  yet  fiBce 
'5  the  pradlice  had  jmpreiTed  on  thf  minds  of  %h%, 
^'  people,  jin  idea  of  its  legj^lity,  ^nd  under  fhat* 
^'  idea  the  paymeat  was  made,   he  piigbt  in  tbif 
'^  court  to  have  thq  l^enefit  of  it."     Now  tberQ' 
can  be  no  difference  wjiether  the  cuftgn)  is  illegal, 
by  commoij  law  pr  ftatute,     For  the  law  is  cquaU. 
ly  binding  in  either  cafe,  and  therefore^  if  cuftgm 
can  fan^ify  ^  miKake  >k^ith  regar4  to  the  pne^  \% 
UMiy  with  regard  to  the  oth<fr.  ^ 

There  is  nothing  in  tlxe  bbjeflion  that  the  mar-' 
riage  was  already  had  before  the  deed  was  rp-ac7 
knowledged;  bccaufe  the  recital  fliould  be  confix 
dered  as  fiirplufage,  and  then  the  confideration  of 
the  money  an4  blood  was  fufficient  to  pafs  thq  ef- 
rate;  which  could  not  be  avoided,  becaufe  the 
inarriage  contra6l  would  prevent  the  conveyance 
from  being  confidered  as  voluntary,  in  the  fime 
manner  as  if  a  deed  is  expreffed  to  be  made  for  the 
pwifideration  of  five  fliijirngis,  when  ftiH- value  waf 
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Ippct*  &c.    alStually  paid^  the  eftatc  pafles  and  the  trUe^fdm 

^^^^  ' ,     paid  will  fecure  it  to' the  grantee, 

y^^  J^\        The  refult  is,  that  the  re-acknowledgment  was 

itt$cient ;  and,  a&  the  deed  was  recorded  withla 

eii^t  montt^s  afterwards,  it  is  goodagainft  creditors. 

IIL    But  if  the  deed  is  void  becaufe  not  re^ 

Qorded  within  the  eight  inoixths,  then  the  contrail 

,  WiU.oot  well  executed ;  and  therefore  on  account 

o£  the  firaud  may  now  be  enforced. 

Eor  the  contrafl  was  not  merged  in  the  deed ; 
becaufe  Beverley  was  no  party  to  it ;  and  did  not 
dvea  know  that  it  had  been  made  until  long  after 
the  eight  months  had  expired.  It  was  therefore 
a  tranfadtion  between  other  perfons  without  .his 

Eivity  or  conleut ;  and  confequfn  tly  could  not  afTeft 
s  contra£l,  which  he  iiad  alright  to  have  effec* 
tiiallyfeiailed.  .:  .. 

The  4  /r^.  of  the  aft  of  AfTembly  makes  nodille* 
l^'ence;  I,  Becaufe  tha^  means  the  a6lual  fcttfement 
iifelf  and  not  theinere  agreement  for  it.  a.  Becaufe 
that  was  Intended  to  operate  on  the  claims  of  the* 
Ijirfband  ind  wife  or  their  truftees  only,  and  not 
tfpon  thctft  of  third  perfons.  3,  Becaufe  Beverley 
was  a  purchafer  for  money  aftually  paid;  and 
therefore  it  docs  not  ftand  on  the  common  footing 
•  cf  z.  marriage  contrail.    4.    Becaufe  the  execu- 

tion was  a  fraud  upon  Beverley.  For-  the  /a-- 
ther.and  fon,  who  preteqded  to  have  the  articles 
executed  and  did  not  do  it  efredlually,  were  guilty 
of  a  fraud,  in  the  fame  manner  as  in  the  cafe  of 
^  underhand  agreement  to  pay  back  money,  con* 
trary  to  the  t^jior  of  the'  c<>ntra6l.  2.  Fo'w:  Contr:. 
164.  Others,  therefore,  will  not  be  allowed  to 
t^k«i  »dvan^ge  of  the  omi(!ion  to  record ;  for  that,' 
<^  aQcounti<^f  the  fraud  can  create  no  right:  But 
Bftverley  i»  }fe£t,  at  liberty,  to  avoid  wha  t  has  been 
4i>ne,.and.tfli|(fert  his  contrq§.jt5.Pj«cCiwi/r,-  ^jj. 

61III  tf  ll^e  contraft  rei?i?his,  then  it  fpecifically 
binds  the  lands ;  for  the  *  zSt  does  not  avoid  the 
contsaft  but  onljc-  the  deed.  So  that  if  the  con-, 
tradl  was  never  merged  it  remained  with  all  its 

*  confcquenc^"a,* 
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tonfequ^nces,  and  formed  a  lien  on  the  Unds  even     Bppefi  &c. 
tgainfc  judgments.  2.  Psw.  Contr:  58.  '     ^*    J 

IV.  If  the  deed  be  not  good,  and  the  marriage        "^   ^    "' 
contra^  cannot  now  be  carriedinto  effe£l»  .ftill  aa 
the  judgments  are  no  lien  on  the  cftate^  the  mor^ 
gagees  will  be  preferred* 

Becaufe  they  hnve  the  title  of  the  heir  at  Ilwi 
ind  being  purchafers  they  have,  at  leaft,  an  eq^i^ai 
tquicy  with  the  creditors  ;  Therefore  having  got 
the  legal  ellate  from  the  heir^  they  muft  prevail 
«gainft  the  creditors. 

Nor  does  the  deed  alter  the  cafe  ;  becnufe  the 
refulting  intereft  for  creditors  and  purchafers  de^ 
fcended  on  the  heir,  who  might  lawfully  convey  it^ 
l^orthe  mortgage,  which  is  a  {Ac pro  tavtOy  is  goo4]» 
although  the  heir  will  be  liable  to  the -creditors  for 
the  value  of  the  alienations.  This  pofition,  evi- 
dent in  itfelf,  is  particularly  true  in  the  prefent 
tafe ;  Becaufe  it  is  in  his.  character  of  heir  that 
Richard    Randolph   is  fued.      Which  indeed  wa«  ' 

abfoluiely  neceffary ;  for  in  any  other  mode  ,he 
would  not  have  been  liable.^,  nor  could  a  fuit  JQ  ^^y 
other  form  have  been  maintained  againft  him  ;  ^  Vc^ 
caufe  the  ftacutc  only  renders  devifees  liable^  aiii 
a?  he  was  not  a  devifee,  if  the  deed  be  void,  and 
tW  iame  as  if  never  made,  iie  mijift  be  liable 
asiieir  or  nor  at. all*       - -,    , .  m       - 

The  mortgagee^  therefore  have  got  the  legal  eft 
tnte;  and  the  Court  wiftnottake  itaway,  fi-nin 
them,  in  favour  of  th«  other 'creditoi^  who  have 
no  faperioT  equity.  ^ 

'DvvAL  on  the  fame  fid^  contended,  that  Ricl> 
ar'd  Randolph  the  fon  war*  a  iou^i  fide  punvha&r  of 
the  ^late,  and  dierefure  would  not  be  aflTeiSted  by 
implied' not  Ice  of  fhe  jarlgiients  :  i.  Eq.  cau  c^i* 
354*  2.  Eq^  cas.  ab.  68a.  ,1.  O.  ch,  37.  Thni 
th^.-re-acknowlcdgment  of  the  deed  wa«  fufiic.l- 
«at;  or  ifno;^  flill  it  woul4  operate  as  a  coVenunt 
t^ convey;  or  If  the  deed  was  void,    that  ihe   fee 

'^     '  '       .    'V    '   •         '     (lefcended    ^ 


Digitized  by  VjOOQIC 


t{l  GdtOBEAtEIlM 

Eppef>  iee,  iefppnded  on  the  fon,  who  might  fence  agairift 
fe  T*i  h  ^^^  creditors  with  the  equity  arifing  out  of  th6 
Rindoiph.  uQntya^  Upon  which  points  he  cited  Sbcp.  Epit . 
•^73^  407.  Cro.  Eltz.  217*  2;  £7.  cas.  ah.  683. 
1 1  Eq,  cas^  ab.  358*  That  the  judgments  were 
hot  a  lien  after  the  year  and  day ;  for  the  negli- 
gence of  the  creditors  will  poftpone  them.  Be- 
udes,  as  to  l*ome  of  the  llnds  the  jlidgmenis 
hever  did  affeSl  them ;  becaufe  they  were  purchaf- 
ed  by  Richard  Randolph  the  elder,  after  the  ren 
fiitioh  of  the  judgments^  In  fupport  of  thefe  pro- 
J)ofitions  he  referred  to  2,  Eq,  cas^  ah,  684,  3624 
g.  Alk.  273.  357.  2.  Inst*  470.  iSalA.  598.  2,. 
Bac.  ah.  343,  362,  364,  596,  RoL  470.  CrOy  Jac% 
424^  477.  2.  Hugh  ah.  790,  893.  2  ikh.  ErM 
390*  391* 

Hay  for  the  appelleesi  Made  four  points,  i* 
I'hat  Wayles'  executors  were  creditors  by  bond; 
1.  That  the  judgments  were  a  lien  on  the  lands. 
3*  That  the  deed  was  void  as  to  creditors,  4. 
That  the  deed  to  David  Meade  Randolph  was 
hot  for  a  valuable  conlideration.  Whieh  obfer- 
vation,  he  faid,  alfo  applied  to  that  of  Richard 
Randolph  junior,  for  the  Curies  eftate. 

As  to  the  firft  point : 

The  't^tQl  is  thfe  fame,  i.t  if  Be\Hi1s  himfelf  had 
fued  ;  for  the  debt  "V^as  originally  due  by  bond ,' 
and  if  the  money  had  been  paid  by  a  perfon 
not  Security  thereto^  and  he  had  taken  an  af- 
figament  of  it^  he  would  have  been  a  bond  cre- 
ditor. So  if  the  executors  of  Wayles  had  had  it 
afligned  to  a  third  perfon  for  their  ufe  ;  becaufe  a 
Court  of  Equity  would  not  have  permitted  the  de- 
fendants to  plead  the  payment.  If  bond  creditors 
are  fatisfied  out  of  the  perfonal  eftate,  the  fimple 
contraft  creditors  fliall  hdve  payment  out  of  the 
Veah  Which  is  more  than  what  is  contended  for 
here.  Becaufe  th^rfe*  tl^fe  Satisfied  bond  is  revived 
in  favor  of  another  perfort  ;  but  here  it  is  onlv 
ftfked  that  the  lame  bond  maybe  made  effeftual  in 
iEavor  of  the  reprefentatives  of  one  who  was  origi- 
nally 
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hally  a  party  to  it ;  and  this  for  the  benefit   of  th§     Eppcs  5ct. 

fecurity  too,  which  is  a  favorable  cafe*  ^    T^,  , 

•^  Randolph. 

As  to  the  f«cond  point: 

If  the  judgments  gave  a  lien,  ^rhen  in  forcCf 
they  will  when  revived.  There  is  no  neceflity 
f  jr  takii^g  out  execution,  but  the  plaintiff  may 
continue  the  cntr}'  on  the  record.  2.  Bav.cb.  362J 
aid  therefofe  the  lien  attached  notwithftandlng 
ilie  fubtequent  alienation  of  the  land.  The  Stath 
13.  Ed.  I.  %Vhich  gave  the  srife  facias  m^kts  \\6 
other  difFcrence  in  the  common  law,  than  merely 
t  J  coiniiiue  the  execution,  and  enable  the  plain- 
tiff to  carr\'  tlic  judgment  into  effe6l  at  a  later 
cimt-  than  he  could  liave  done  at  common  lawi 
So  that,  upon  this  llatute  execution  may  go  at 
any  time,  if  the  notice  mentioned  in  the  aft 
IS  given  ;  and  therefore,  upon  Mr.  Call's  own 
ground,  t\\t  licrt  coiuiiuied  as  the  execution  might 
.':c  iifucd.  IF  tlie  plaintiff  fues  an  elegit^  although 
ht  never  executes  it,  or  makes  an  entry  on  the 
:Vd,  the  lien  will  continue  and  he  may  defeat  a 
Tuure  falc.  Therefore  the  ::irgument,  on  the 
oihcr  Wil^^  goes  to  prove,  that  there  is  a  diffe- 
Ttwcti  between  a  judgment  revived  by  the  law,  and 
one  kept  alive  by  the  party  himfelF;  which  cannot 
lie  true.  The  scire  facias  \s  but  a  mere  judicial 
writ;  and  the  entr)-  is,  that  the  plaintiff  may 
have  execution  'c>{  the  judgment;  up"on  which  no 
damages  are  given.  So  that  to  ever)'  intent  it  is 
Ijt  a  inerti  roflitution  of  the  original  judgment 
aid  its  ConfeqUences.  Of  courfc,  if  it  ever  was 
u  lien  on  the  i^ilds,  whith  is  adndtled,  that  lieh 
remains  unimpaired. 

As  to  the  third  queftion: 

The  deed  not  luvinj);  been  recorded  wilhin  thfe 
time  prefcribcd  bv  law  is  abfolut^lv  void;  or  elfe 
the  ways  of  law,  like  The  Hijays  of  Heaven^  are  dafi 
and  intricate^  puzzled  wtb  mazcs^  and  perplexed 
%sitb  errors'.  The  re-arUnfiwlcdgmcnt  hus  not 
the  cffefl  which  has  been   cojiiondcd  for;  becaufe 

the 
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S^ipd  4rr.  the  ^  in  that  the  recording  of  the  deed  fhall  take 
ItiiS'l  h  pl^ce  within  eight  months  from  the  fcaling  and 
^  *  delivery;  which  means  the  original  fealing  and 
delivery,  and  the  fubfequent  re-acknowlegdment 
;s  vain  and  InefFeftual.  Sbepy  touch.  6p.  If  the 
deed  had  heen  delivered  up  to  be  cancelled,  it 
^•vould  have  been  good;  but  this  was  not  done  in 
point  of  fa6l;  and  therefore  the  defendants  muft 
contend,  that  it  was  a  furrender  of  the  old  deed 
to  be  cancelled.  But  that  pofition  cannot  be 
maintained;  for  the  faft  is  not  fo;  and  the  re-ac* 
inowledgment  only  amounts  to  a  confefllon  that 
he  delivered  it  on  the  day  of  the  original  date: 
Whereas  a  new  deed  implies  the  contrary ;  for  a 
fk/tvf  deed  refpefts  time  future  only,  but  the  old 
deed  Comprehends  alfo  the  interval  of  time  be- 
tween the  date  of  the  old  deed  and  the  re-aclcnow- 
ledgment.  That  the  re-acknowledgment  is  vain 
IB  clear  from  Perkins  SeSl*.  154,  who  fays,  **  It 
^  is  to  be  known  that  a  deed  cannot  have  effefl  at 
**  every  delivery  as  a  deed{  for  if  the  firft  dellve- 
**  ry  take  effe6l,  the  fecond  delivery  is  void.  As 
**  in  cafe  an  infant,  or  a  man  in  prifon,  makes  a 
*'  deed,  and  deliver  the  fame  as  his  deed,  &c.  and 
**  afterwards  the  infant  when  he  cometh  to  his 
**  full  age,  deliver  again  the  fame  deed  as  his  deed 
**  which  he  delivered  before  as  his  deed,  this  fe- 
''  cond  delivery  is  void.  But  if  a  married  woman 
**  deliver  a  bond  unto  me,  or  other  \vtiting  as  her 
**  deed^  this,  delivery  is  merely  void )  and  therc- 
*'  fore  if  after  the  death  of  her  hulband  flie  being 
**  fole,  deliver  the  fame  deed  again  unto  me  a^ 
-*^  her  deed,  the  fecond  delivery  is  good  and  effec* 
**  tual."  This  do6lrine,  which  is  confirmed  by 
Lord  Mansfield  in  Goodrigbt  vs  Strapban^  Co^p^ 
204,  proves,  clearly,  that  a  re-acknowledgment^ 
where  the  firft  delivery  has  aftually  had  efFe€t, 
Jhas  no  operation.  But  in  the  prelent  cafe  the 
original  execution  and  delivery  of  the  deed  ha.d. 
'full  effedl,  and  therefore ,  the  fubfequent  re-ac- 
knowledgment was  void.  It  is  faid,  indeed,  tbait 
^o  ellate  pafTed  until  the  deed  was  recorded ;  biat^ 

by 
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by  the  cxprefs  words  of  the  aft,  the  <Ued  14  goa^    Bstei»  iMt 
between  the  parties:     Which  completely  anfwcrg         J[^i  V 
the  argument.     When  the  deed  was  re-acjtnow**     T*"^y^ 
ledgeathe  eftate  was  already  in  the  grantee ,  and      ^•■'^r"^ 
therefore  the  only  effett  of  the  doftrine,  contend* 
ci  for  on  the  other  fide,  would  be  to  give  a  lon- 
ger time  for  recording  the  deed  tban-the  law  at* 
lows.     But  if  the  re-acknowledgment  woutd  hav^ 
been  good,  between  the  parties  themfetvos,- as-a 
new  deed ;  yet,  the  pofitive  words  of  the  law  ha4 
alrejujy  operated  on  the  old  one,  fo  as  to  avoid  if 
m  favour  of  the  creditors ;  and-had  p^it  it  dut  of 
the  power  of  the  parties  to  d^^at^h^m  by  any 
aft  of  theirs.  ^  '     .      -..; 

As  to  the  fourth  point;  *      . 

The  queftion  is  if  this  princely  proviflon  by  4^ 
lather  for  his  fon  (hall  be  good  againft  -creditors  J 
There  is  no  decifion  in  this  (late  which ^f\^pport# 
the  claim  fct  Up  in  favor  of  the  fon  -,  and  the  wel- 
fare of  the  Country  is  certainly  oppofed  to  it.  Thef' 
deed  itfelf  (hews  him  to  be  a  mere  volunteer,  and 
if  it  was  for  a  valuable  confideration  he  ought  t^ 
prove  it.  Even' marriage  is  n©t  (hewn- to  be-  th# 
confideration,  'The  letter  of  Thomas^  MatiiW 
Randolph,  which  fays  that  he  would  confent,  ifi 
Richard  Randolph  the  father  would*  give  his  foo* 
David  Meade  Randolph  an  eftate  amd  put  him  intgr 
pofleflion  of  it^  does  notaker  the  cafe.  Fof  Jf  #' 
father  conveys  an  efbate  to  Iris  fdn,  without  any 
previous  tredty  it  would  be  dej^rly -void ;  ai^d  thetf 
the  t^ucfftion  rs,  whether- thefe- was  4  fufficient? 
comfnunicatiott  ill  the  prefefnt  cati?-  The  letttfr* 
fotcs  that  the  writer  wjllconfent,  if  the  eftate  is- 
l^veri  J  but  ic  ddes  not  appear  that  Richard  Ran-' 
dolph  the  father  was  at  all  moved  thereby.  For 
la  his  letter  to  his  fon  David  ht  takes  no  notice  of 
itj  but  appears  to  have  afted  from  parental  ten*- 
fcrrieCi  only;  His  language  is,  ^hat  he  had  long 
btended  to  give  \i\m  the  eftates.  So  that  he,  ln\ 
fiJI^  only  gaveit  at  one  time  inftead  of  another.- 
The  d^ed  was  written  under  the  dire£lion  of  Rich* 

ard 
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Eppetf  &C-.    ard  Rundolf^h  an4  only  ftates  Affieffcion   ani .  ai 
^j*/.^  vancemeot.     Thereby  plainly  pro vingV  that  he  did 

*y*^^P^'      ttota6l  under  ^he  idea  of  a  coutrucl,  but  from    mo- 
'  tives.of  affeftion   only.      ConfequeiUly   unlefs   it 

could  be  fUewn,  than  if  a  father  makes   a  convey- 
ance beqaufg  hjs  fou  is  about,  to  be;   inarriecl,  it 
Vfill  b^  gpod  ag^inll  creditors,  the  d^fenpe    in   the 
prefcnt  cafe  pan  not  be  fupported.     For  it  makes 
UQ  difference  tbat, Thomas  M.  Kando{ph  rc(juired 
it  as  a  condition  i  iinc^i^  does  not  appear  that  the 
requifiUoii  bad  aiiy  effeft,  upon  the  mind  of  Rich- 
ard Randolph.     Befides,  the  litter  did  not    alk  ^ 
fipttlemQnt  pn  th^  ^if^  j  but  merely  on  David  him* 
ielf ;    fo  that  the  intereft  of  the  wife  does  not   ap- 
pear to  have  been  contemplated.     If  it  had  requir- 
ed a  fettlement  on  the  huiband  and  wife,  and  the 
^i^^eyanf:;^  had  purfwed  the  req^ifttion   it  might 
be.  argued  frpm  j  but  hexe  was  nothing  to  Qicw  tbaU| 
tay.  regard  wa?,  paid  to  the   wife;    and  althoug!^ 
Thqma?.  ^^.  Randolph    might  have  intended  her 
benpfit^jb^jdad  not  i>y  lb;  and,  Richard  Randolph 
Mfa%nQt  boundthcueby,^  if  he  had.     Richard  Ran- 
i^lph  was  iargely  indebted  at  the  time,  ^nd  Tho- 
Q^^>  M,  Randolph,  who  was  his  ietjurrty  in  one  in- 
ftaftce,   kiipw  it.     Jiis   objtiCi   therefore,    was  tu 
jiUt  the  proj)epty^o^t  of  tbeieaph  ol*  thp  creditors  ; 
i^pd  coiifequ^ntiy,  as  to  them  the  tranfaftioii    was 
VQid.     J^u^j  If  chat  was  jipt  the  rubuve^  ftill  it  was 
voluntary,  and  therefore  o£no  effc^  again  It  credi- 
tors.    So  that^  ^\ther  way  the, conveyance  forms 
UP  dtfeijce  againft  die  ,cre4itorSr     Jlicbard  Ran- 
4o)p.h  perhaps  acquired  credit  on  this  very  proper- 
ty ;  -and  therefore  tlie  creditors  ought  to  be  fa?is- 
fied  out  of  if. :     Efpecially   as  J^avifi  fhew§  no  fet- 
tlement 5  but  mfiy  do  as  he  pleales  with  ic  under 
the  deed,  and  nipy   totally  deprive  the   wife  and 
Children  of  it.     Therefore,  if  marriage  be  a  fuf^ 
ficient  confid^ration  againft  fair  creditors  at  all, 
yet,    as  it  is  not  fliewn  to  have  been  the   confiVlc- 
ration  of  th^  prefent  deed,  it  will  not  avail  the  d^- 
fcnd»nt#,i^  th^  cafe  before  xhi^  Court  j    by;  tjJs 
•**-*--  • .--  ,  . ,         .  . 

property- 
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property  hs  well  as  Qurles,  will  be  declared  fubj^    PPP«|>  &c^ 
to  lbs  demands  of  the  creditors*  v* 

|Undoipl|^ 
Wakden  con$ra.      Spoke   to  the   fame   efFe^ 
with  Call,  and  cited  in  addition  Com^  pig^  63-4* 
Qro>  yac.  52. 

Marshall  for  the  appellants,  i.  Theexecut 
tors  of  VV  ayle^  are  not  Ipecially  crecjitors.  Fof 
the  original  debt  has  been  pai4  to  the  obligee  an4 
no  adlion  to  recover  it,  is  fuftainable  ^t  commofi 
}aw;  becaufe  the  bond  having  been  paid  off,  and 
not  affigned,  loft  its  obligation.  It  is  not  true 
that  the  executors  are  in  the  place  of  an  aflignee  j 
for  the  afli^nment  preferves  the  bond,  but  th^ 
payment  deuroys  it^ 

The  principle  that  the  court  goes  on,  in  the 
(afe  of  4uarflialling  a^cts,  is  not  corrc£Uy  ft^ite^ 
by  the  oppofite  counfel ;  for  it  is  not  that  the  fpe- 
cialty  debt,  is  revived  in  favor  of  the  fimple  coa- 
tra6l  creditor,  but  that  the  fpecialty  credi^or^ 
having  ;two  fund$,  has  contrary  to  equity,  takea 
the  perfonal  eftate  from  the  fimple  contrail  credi- 
tor, and  thereby  let  the  real  eftate  which  ought 
to  have  contributed,  go  quit  of  bearing  any  pro- 
portion of  the  debts.  An  a<Sl  which  operates  as  a 
fraud;  becaufe  it  relieves  the  land  that  was  juftly 
bound,  to  the  prejudice  of  a  fair  creditor,  con? 
trary  to  the  rule  of  equity,  which  uniformly  com- 
pels the  party,  having  two  funds,  to  refort  to 
that,  which  does  not  interfere  with  the  claim  of 
him,  who  has  but  one.  But  that  is  not  our  cafe  ^ 
ioT  this  is  not  ^  queftion  concerning  the  unjuft  ^x- 
ercife  of  a  right  againft  two  funds  :  but  whether 
a  man,  who  has  paid  off  anothers  debt,  without 
taking  an  affignment  of  it,  Ihall  be  permitted  tq 
the  prejudice  of  third  perfons,  to  revive  the  deb^ 
which  bad  been  extinguiflied  by  his  own  a6l?  It 
is  therefor^  i^ot  within  the  principle  of  jnarihallr 
bg  affetSf 

Moreover  that  principle  is  never  applied  to  aft 
fei^l  a  purchafer ;  becaufe  he  has  as  much  equity  a^ 
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Eppet,  &c.  the  claiiliant,  and  he  has  the  law  befides.  But» 
"Si  T^  fc  '^^  this  cafe,  a  Court  of  Equity  is  called  on  to  af- 
>^-^^^'  iert,  to  the  injury  of  fair  purchafers^  a  principle 
invented  for  the  fake  of  aflFedUng  juftice.  An  at- 
tempt contrary  to  the  nature  of  that  court ;  which 
always  rcfufes  to  a6l  when  injuftipe  would  iollow 
from  it.  But  in  the  prefent  cafe  the  plaintiffs  had 
«t  tnoft  only  an  equitable  claim  ;  and  therefore  it 
would  be  monftrous  to  fct  it  up,  after  it  had  been 
extinguiflicd,  in  order  to  avoid  th^  mefne  a6b  of 
others. 

The  queftion  has  a  great  refemblance,  in  prin- 
ciple, to  the  cafe  of  old  incumbrances  in  the  doc- 
trine of  mortgages.  For,  there,  an  old  incumr 
brance  will  prote«jl  a  latter  mortgage,  if  it  has  not 
*-  }oft  i&  legal  force  j  but,  if  it  has  loft  its  legal  ef- 
feS,  it  will  not,  Pew.  Mortg^  215*  So  in  this 
cafe  the  bond,  if  it  had  not  loft  its  legal  eflfed, 
might  have  availed  the  plaintiffs  \  but  having  been 
paid  off,  by  one  of  the  obligors,  its  legal  force  is 
gone;  and  therefore  the  executors  can  only  be 
confidered  as  limple  contrail  creditors. 

%.  The  judgments  arc  not  fpecific  lien«  on  the 
lands. 

At  common  law  lands  were  not  bound,  and  the 
lien  is  only  in  confequence  of  the  ftatute ;  which 
does  not  bind  them,  in  exprefs  terms,  but  only 
by  implication.  The  lien  is  a  mere  creature  of 
the  Court,  refuking  by  conftruclion  from  the  elec- 
tion given  to  the  creditor  by  the  ftatute  j  and 
therefore  the  Court  will  never  extend  jt  beyond 
the  limits  of  public  convenience.  No  cafe  has 
been  produced  where  lands  conveyed  after  the 
year  and  day  were  held  to  be  bouna ;  nor  indeed 
can  fuch  an  inference  be  fairly  drawn,,  when 
there  is  no  right  to  take  an  execution.  For  the 
lien  is  predicated  on,  and  is  only  co-extenfive 
with  the  right  to  take  execution.  If  the  cafe  bf 
taken  by  analogy  to  real  adlions  it  is  clear.  For 
in  thofe  tlie  lien  is  gone  when  the  right  to  take 
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Randolph. 


execution  ceaf^s;    wliich  is  the   fame  principle     Bh^s,  &c« 
contended  for,  in  ihe  cafe  now  before  the  Court.  *^^' 


It  is  faid  that  the  scire  facias  revives  every  thing. 
Bat  that  can  only  be  where  the  right  is  continu- 
ing; for  it  cannot  rctroacl  upon  a  mefne  a6l^ 
where  the  right  has  ceafed.  The  flatute  which 
gave  the  scire  fdcias  does  not  fay  it  ftiall  overreach 
meinu  aAs ;  and  rhe  lien  is  gone  before  the  scire 
facias  becomes  neceiTary. 

ITie  argument,  that  tlie  scire  facias*  is  a  judi- 
cial writ,  and  that  a  releafc  of  the  execution  will 
difcharge  it,  proves  nothing;  for  it  will  alfo  be 
releafed  by  a  releafe  of  all  adlions  ;  and  therefore 
ii  may  as  well  be  called  an  acHon  ns  an  execution. 
Relation  is  fair  between  ihe  parties  ;  but  it  would 
be  iniqutous,  that  it  fliould  have  effect,  againft 
third  perfons;  and  accordingly  it  never  does,  un- 
lefs,  in  Favour  of  one  who  has  a  fu  peri  or  equita- 
ble or  legal  right,  Suppofe  a  legal  title  extin- 
gaiflied  and  afterwards  revived,  would  this  re- 
vival avoid  the  mefne  a cl  againft  a  third  perfon, 
who  had  innocently  acquired  a  title  in  the  mean 
time?  It  would  be  (hocking  that  it  fliould;  and 
the  law  would  never  countenance  fuch  injuftice. 
Yet  that  IS  the  umount  of  the  principle  contended 
for,  on  the  other  fide. 

It  is  laid  that  fince  the  flatute,  if  notice  is  giv- 

en,  execution   may  go  at  any   time.     But  this  is 

contrary  to  all  praftice ;  the  ftatute  never  was  lb 

Jnderftood;  and  the  mifchiefs  of  fuch  a  doftrine, 

■^  creditors   and  purchafers,  would  be  incalcula- 

It  \t  not  true  that  there  is  no  difference  between 
thccafcat  bar,  and  one  where  the  plaintiff  con- 
tinues his  ele^t  on  the  roll.  For  the  continu- 
sriQc  is  a  notice  to  the  world,  as  much  as  the  ori- ' 
?inal  judgment,  and  of  itfelf  imports  that  tlie 
jitdgment  ii*  9  not  been  fatisfied;  wherean,  when 
no  further  Heps  are  taken,  it  affords  a  prefnmpti- 
"Ja  that   the  judgment  has  been   fati  ficd.      Thi« 

^  '  doctrine 
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Bppes*  See.    doftrlne  is  applicable  to  all  the  judgments;  hxit 

9lJ^\  h      **  ^^  thott  of  Tork  Court  it  is   entitled   to  ftili 

1^;^^*     greater  weight.     For,  as   it  is  the  cafe  of  a  lien 

by  implication  merely,    it  will  not  be  extended^ 

by  the  court,  to  all  judgments  indifcriminately* 

Generally  fpeaking  when  the  law  obliges  a  man 
to  take  notice  of  any  a6l,  it  affords  the  means  of 
doing  it.  But  how  can  that  take  place,  in  the 
tafe  of  County  Court  judgments?  For  the  Coun- 
ty Courts  are  fo  numerous  that  no  prudence  or 
induftry  could  enable  a  purchafer  to  guard  againft 
them^^  No  matter  how  many  transfers  may  have 
taken  place;  no  matter  how  many  years  may  have 
elapfed  fince  the  judgment  was  rendered ;  no  mat- 
ter how  many  precautions  may  have  been  taken 
,  to  guard  againft  injury,  the  judgment  would  over- 
reach them  all^  and  bind  the  lands  in  the  hands  of 
the  innocent  purchafer.  So  that  the  (hackles  on 
property  would  be  infinite;  efpecially,  when  it 
is  confidered  that  judgments  are  always  docketed 
in  the  names  of  the  plaintiffs  and  not  of  the  de- 
fendants :  A  purchafer  therefore,  before  he  could 
venture  to  contra6l,  would  be  obliged  to  fearch 
through  all  the  judgments  of  all  the  courts  in  the 
country.  A  labour  which  would  be  endleli,  and 
the  purfuit  intolerable. 

The  true  idea  therefore  is,  that  th6  lien  fliould 
te  confined  to  the  fame  courts,  which  the  law  re- 
quires the  recording  of  deeds  to  be  confined  tow  * 
So  that  a  man  fliould  not  be  obliged  to  fearch  fur- 
ther for  a  judgment  than  for  a  deed:  Efpecially 
as  the  Legiflature  by  the  record  laws  meant  to 
favour  and  fecure  purchafers ;  and  therefore  the 
court  ought  not,  by  mere  conftrudlion  and  impli- 
^  cation,  to  raife  up  an  inference,  entirely  contrary 
to  the  fpirit  and  intent  of  thofe  laws  ;  but  on  the 
contrary  fliould  promote  the  objcft  of  the  Legifla- 
ture as  muph  as  poflible.  It  is  not  to  be,  believed, 
that  the  Legiflature  could  intend  that  the  implied 
lien  fliould  extend  every  where,  wfien  the  exprefs 
lien  was  confined  to  certain  limited  jurifdiilions. 

Becaufe 
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Bfecaufe  the  danger  from  implied  Hens,  was  TrmcTt    Eftpe»;  ifec. 
gpeater  than  from  exprefs  liens,'   and  therefore  '^\jl, 

more  to  be  difcouraged.  Kaiidoliflu 

But  the  neceflity  of  a  scire  faciai  againft  the 
tcrretennnts  is  decifive;  for  there  could  be  no  fuch- 
proceeding  where  the  lands  lay  in  another  coun- 
ty; and  therefore  as  the  terretenant  could  not  bcF 
brought  before  the  court,  the  lien  couid  not  be 
revived  by  the  scire  facias^  In  fuch  a  cafe  there 
can  be  no  inference  of  notice ;  becaufc  the  lands  . 
could  not  be  reached  in  the  hands  of  the  terrete^ 
nantSy  between  whom  and  the  creditor  there  ift 
no  privity;  although  it  may  be  otherwife  as  to 
the  heir  on  account  of  the  privity  between  him 
and  the  creditor. 

Therefore  whether  the  principles  of  the  Cora- 
mon  law,  the  objcdl  of  the  Le|;illature,  or  the 
rcafon  and  convenience  of  mankind  be  confulted, 
it  will  be  found  to  be  true*  that  the  judgments  . 
conftitute  no  lien  upon  the  lands  in  the  prefent 
cafe. 

3»  There  is  no  quef^ion,  but  that  the  policy 
^f  the  record  laws  may  be  as  well  anfwered,  by 
allowing  a  re-acknowledged  deed  to  prevail,  Irom 
tlie  tinic  of  its  re-acknowledgment,  as  by  allowing 
aa  entire  new  deed  to  have  effeft  from  its  date. 
1  his  pcHtion  has  been  dated  by  us,  and  has  not 
been  anfweredby  the  counfel  for  the  appellees. 
Nor  indeed  can  any  juft  anfwer  be  given  to  it.  . 
For,  in  both  cafes,  not  more  than  eight  months 
will  elapfe  between  the  acknowledgment  and  the 
recording  of  the  deed;  and  that  is  all  which  the 
policy  of  the  law  appears  to  have  required. 

But^  forfaking  this  point,  the  counfel  for  the 
appellees  infifts  that  the  a6l  of  Aflembly  is  exprefs^ 
that  it  fhall  be  recorded  within  eight  months  from 
the  execution  of  the  deed,  and  that  a  plain  man  ' 

Would  neceffarily  fo  underftand  it:  Therefore  he 
concludes  that  a  fecond  acknowledgment  will  not 
fupply  the   omilfion.     He  admits  however,  that  if 

the 
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lppc9,  fre«'  tte  deed  had  been  given  up  'to  be  cancelled  and 
-.^'•j  then  had  been  re-acknowledged,    it  would   have 

k^^^  operated  as  a  new  deed:  Which  is  not  very  con* 
fiftent  with  the  other  pofition  contended  for  by 
him,  that  nothing  could  pafs  by  a  fubiequent  deed; 
or  with  the  words  of  the  aft  of  Affembly,  accord* 
ing  to  the  conftru6lion  which  he  puts  upon  them* 
For  how,  in  the  cafe  he  fuppofes,  would  the  ef- 
tate  get  back  to  the  grantor,  or  how  could  hn 
have  any  thing  for  the  fecond  delivery  to  operate 
ort,  if  the  whole  was  out  of  him?  This  verj*  ad* 
miffioh  neceffafily  proves  that  the  grantor  has  an 
intereft,  which  he  may  grant,  fo  as  to  be  effecSlual 
againft  creditors  from  the  fecond  delivery;  or  elfe 
the  new  deed  would  have  no  effeft  at  all;  which 
is  contrary  to  the  terms  of  the  admiffion- 

It  i^  faid  however,  that  the  re-acknowledgment 
was  no  deliverj^  But  for  what  purpofe  was  it 
made  then?  Certainly  the  intention  was  to  deli- 
ver ;  and  here  the  evidence  is  exprefs  that  it  was 
delivered  on  the  date  of  the.laft  acknowledgment, 
Befides  there  ought  to  be  pofitive  evidence  of  the 
firft  execution  of  the  deed;  and  I  fubmit  it  to  the 
c^urt  whether  that  be  proved  or  not. 

But  it  is  argued  that  if  the  re-acknowledgment 
be  a  fecond  delivery^  that  ftill  the  fecond  delive- 
ry wai  void  and  Perkins  and  Covjper  are  cited  in 
fuppoi-t  of  the  pofition. 

The  cafe  in  Gowper  was  that  of  a  re  delivery 
by  one,  who  was  a  feme  covert  at  the  time  of  the 
original  delivery,  but  fole  at  the  time  of  the  re- 
delivery; and,  if  it  proves  any  thing,  it  rather 
fupports  what  we  contend  for;  becaufe  it  was  de- 
cided there,  that  the  re-delivery  amounted*  to  a 
confirmation,  and  that  circumflances  might  amount 
to  a  re-delivery.  The  fame  argument  would  ap- 
ply, with  equal  force,  in  the  prefent  cafe,  as  the 
firft  delivery  has  been  rendered  void,  as  to  credi* 
tors  and  purchafers,  by  the  ftatute* 
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The  paflkge  in  Perkins  is  of  a  cafe  where   the     Bppet,  In « 
firft  delivery  takes  effeft ;    but  we   infift   that  th«      ^   y- 
efiate  in  theprefent  cafe  remained  in  the  grantor,     ^^^^ffi 
as  to  creditors  and  purchafers;  and  therefore  th^t 
the  fecond  delivery  did  operate.      For  our  law  i^ 
like  the  Englifh  ftatute  of  enrolments,  and  there* 
fore  «s  againft  creditors  and  purchafers  the  eftat^ 
does  not  pafs  out  of  the  grantor  uulil  the   deed  is 
recorded.      But  it   is   faid   that  the  4th   feflion 
makef  a  difference;    becaufe  by  th^t  the  deed 
is  to  be  good  between  the   parties.       The   cafes 
cited  though,    prove,    that  to  be  nothing    mor^ 
than  the  Englifh  Judges  had,   by  conftru£lion  inw 

5 lied  before ;  and  it  was  probably  inferted,  in  ^ur 
:atute,  in  conformity  to  their  decifions.  The  only 
difference  therefore  is,  that  in  England  the  Judg*- 
es  declared  it  to  be  good,  between  the  parties,  up* 
on  principle  and  conftrudlion ;  but  in  this  country 
the  aA  of  AiTembly,  purfuing  the  courfe  of  their 
deciiion,  has  declared  it  fo  in  ezprefs  words*  If 
this  reafoning  be  corredl,  then  Hindcs  cast  4^ 
Go.  fhews  that  there  may  be  a  fecond  delivery, 
which  will  not  only  confirm  the  eftate  between  the 
parties  themfelves,  but  will  be  effeflual  as  to  eve- 
ry other  purpofe. ,  Indeed  the  contrary  dodlrine 
woutd  be  intolerable ;  as,  according  to  that  idea» 
a  defeAive  deed  could  not  be  made  effeAual  by 
any  conveyance.  There  is  no  fimilitude  therefore 
between  the  cafe  in  Perkins  and  that  under  conf> 
deration.  For  Perkins  fuppofes  a  cafe,  where 
nothing  remained  in  the  grantor;  but  here  we 
prove  an  exifting  intereft  which  he  might  part 
with ;  and  if  he  could  grant  it  at  all;  he  might  as 
well  convey  it  to  his  own  grantee,  as  to  any  other 
■y  perfom 

It  was  faid|  that  according  to  thb  argument  i| 
udgment  between  the  date  an4  r^cwding  of  th^ 
Iced  would  be  good  againft  the  grantee ;  although 
he  deed  fliould  be  adiually  recorded  within  eigh^ 
nonths  from  its  original  date.  But  that  polition 
Ls  not  found ;  for  the  judgment  would  by  rela- 
tion, be  over-reached  by  the  recording  qf  the  deed 
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.JSppQs,  &p*   .according  to  tiie  do£lrine  in  Hindes  caf^,  asveherQ 

'Ha  Ti  k      would  be  no  injuftic^  in  it.      For  as  tb^  firft  pur- 

*^*?*P**     chafer  woujd  h:iv^  the  firft  right  ia   equity,    no 

^    ^  injury  would  be  ^Qii^  to  thofie  whofe  rights   wcr^ 

iubfequent;^  to  his.    From  «U  this,  it »f olio vvs,  that 

.the  re-acknowledgnient  was  clearly  good ;     and 

.therefore   that    the  <:]:^tors    cannot  a^e^   iim 

Jaods. 

4.  But  the  mortgagees  have  clearly  the  firft  right; 
Jbecaufe  they  had  both  titles,  that  is  to  fay,  the 
•jitle  under  the  deed,    and  that  by  defcent. 

JFor  ^i.  Their  cafe  refembles  that  of  the  alienee  of 
•a  devifee,  whofe  right  will  be  good  againft  credi- 
itors,  although  the  devifee  himfelf  continues  liable 
to  them,  For  the  ftatute  of  3.  W^.  and  Jtf.  like 
^Ur  aft  'fox  recording  deeds,  expirefsly  declares 
4hat  the  devife  iliail  be  void  againft  creditors ;  but 
>jieverthele£s  the  title  of  the  alienee  of  the  devifee  is 
^ood)  and  the  ^late  cannot  be  touched  in  his 
jfei^nds,  Mathews  vs  Janes^  a.  Anstr.  Rep^  506. 
jn  that  cafe  it  was  exprel'sly  argued,  that  the  de-r 
vife  being  void  as  to  creditors,  nothing  paded  by 
it,  as  againft  them ;  and  of  courfe  that  the  devifee 
■Could  convey  bo  eftate  to  their  prejudice.  B^t 
ihe  Court  unanimouily  held,  that  the  devife  did 
,pafs  th«5  eftate  fo  as  to  enable  the  devifee  to  alien, 
;ind  that  he  would  only  l>e  perfonally  liable.  The 
.hmt  doftrine  applies  to  this  cafe;  For  the  con- 
ji^eyance  here  will  be  good  except  againft  creditors, 
and  the  alienation  by  the  grantee  will  be  good,  al  tho* 
•^grantee  will  be  perfonally  liable  to  the  creditors. 
for  the  two  ftatutes  are  equally  ftrong  and  the 
|>riQciple8  precifely  the  fame.  Before  the  record 
law^  in  this  country,  the  alienation  would  have 
withdrawn  the  lands  from  the  creditors  here,  in 
the  fame  manner  as  the  devife  there ;  and  of 
courfe,  if  the  alienation  of  the  devife  there  will 
prevaili  fo  will  the  alienation  of  the  grantee  bere« 

But  2*  If  this  doflrine  were  not  true,  then  the 
^onfequence  inevitably  would  be  that  the  title  of 
the  mortgagees  under  the  lien  muft  prevail.  For  if 
tbp  canveyaoc^  i#  void  altogether,  then  it  is   th^ 
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fame,  thing  as  if  itiiad  ^never  been  BiaMde^*  an4Ui     ^J^P^^  ^« 
that  cafe  Richard  Randolph  muft,  as  tp  the^credi*.  ^'• 

ters,  take  as  heir  neceflarily.  But,  iip  ije^  took  as  ,  ^"^^^^ 
heir,  then  the  mortgages  by  him  are  certainly  good* 
B^caufealianations  by,  an  heir  are  good,  although 
he  is  liable  tqthe  creditor  for  the  value^^  But  a 
uK>rtgage  is  fo  far  an  alienation  ;  and  therefore 
ucceiliifily  good. 

5.  The  conveyance  to  David  Meade  Randolph 
is  nut  liable  to  exception. 

It  is  in  vaih  to  .argue,  that  a  conliderablc  proper- 
ty  has  been'  conveyed,  without  any  valuable  confi- 
deration  paid  for  it.  Sucii  an  argument  may  ba 
proper  to  the  Lcgillature,  but  not  to  the  CoartT 
As  it  is  no  longer  a  queftion,  whether  a  convey* 
ance^  in  cbnfideration  of  marriage,  be  fuftainable  or 
not.  For  the  law  is  feuled,  that  fuch  a .  couvey"* 
ance  is  good.  • 

But  it  is  faid,  that  a  voluntary  conveyance  to  a 
foa,  about  to  be  married,  is  void.  As  that  however^ 
is  not  the  prefent  cafe  I  will  not  fay  whether  the 
ppfition  be  corrector  not  j  but  there  are  fome  cafes 
which  might  make  it  very  doubtful.  As  for  inftanco 
ia  the  cafe  of^  the  East  India  Company  vs  Clavel^ 
2.  BaCn  tf^r.  807.  Prcc.  cZ>.  377.  where  A,  agreed 
with  the  Kaft  India  Company  to  go  as  prefident  to 
Bengal,  and  entered  into  a  bond  of  £  2000  for 
performance  of  articles  ;  but  before  he  fet  out  he 
made  a  fettlement  of  his  eftate,  and  among  other 
things  he  declared  the  truft  of  a  term  of  looo  years 
to  be  for  the  raifmg  of  £  5000  as  a  portion  for  his 
daughter,  who  afterwards  married  I,  S.  a  gen- 
tleman of/^  700  per  annum,  who  before  the  mar- 
riage, was  adviied  by  counfel  that  the  portion 
was  {irfficiently  fecured,  and  who  afterwards  on 
her  death,  had  at  her  requeft  expended  £  400  on 
her  faneral,  but  never  made  any  settlement  on  ber; 
aod  A.  having  embezzlM  the  goods  and  ftock  of 
t^e  company  to  a  confiderable  value,  the  queftion 

wa«> 
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tpp««>  fte.    was,  whether  this  fettlement  was  voluntary   and 
RanTl  k      f'^^d^I^'^t  as  to  Aem ;  and  it  was  held  to  be  a  pru- 
^  P  '     tient  and  honeft  provifion,     without  any  colour 
of  fraud ;  and  though  in  its  creation  it  was  volunta- 
ry, yet  being  tie  motive  and  inducement  to   the 
marriage^  it  made  it  valuable.      This   cafe  and 
others  which  might  be  mentioned  feem  to  refhte 
the  poiition  advanced  on  the  other  fide ;  but,  deem- 
ing it  altogether  unneceffary,  I  fliall  not  go  into  the 
argument  of  that  point  now.     Becaufe  an  exprcfs 
marriage  contrafil  has   been  proved  in  our   cafe. 
The  letter  of  Thomas  Mann  Randolfib  and  the 
depoiidons  of  Richard  and  Harry  Randolph,  (hew 
that  the  piarriage   was  fufpended  until  the  con- 
veyance was  made.     The  letter  of  Richard  Ran- 
dolph the  father  to  David  was  clearly  intended  as 
an  anfwer  to  that  of  Thomas   Mann   Randolph. 
For,    in  it  be  fays  that  he  had  been  looking  out  for 
an  eftate,  ever  lince  he  heard  of  his  addreffing  the 
lady ;  and  that,  in  confideration  of  the  marriage, 
he  would  give  the  property.     The  conveyance,  was 
the  real  ground  upon  which  the  confent  of  the  lady's 
parents  was  obtained ;  and  without  it,  the  marriage 
would  not  have  taken  place.      So  that  it  is  much 
ftronger  than  the  cafe  of  the  India  Company  v$ 
Claveh  becaufe  here  was  an  aflual  treaty  for  the 
property,  but  there  was  none  in  that   cafe.     To 
which  may  be  added  that  without   the   marriage 
David  Meade  Randolph  could  not  have  compelled  a 
conveyance- 
It  is  objefled  though,  that  he  alfo  fays,    he  in- 
tended to  give   him   the  fame  property  before. 
But  can  that  deftroythe  claim  arifin g from  the  maiv 
riage?  Su'-elynot;  for  it  is  faying  no   more  than 
was  neceflarily  implied:  becaufe,  before  he  would 
enter  into  the  agreement,    he  muft  have  been  pre- 
viouflv  difoofed  to  give  the  property.     So  that  the 
ohje(5lion  doe^  in  fa6t  amount  to  no  more  than  thtt, 
that  a  man  who  is  difpofed  to  make  an  agreement 
oTiorht  not  to  make  it,  becaufe  he  was  previoufl]f 
difpofed  td  do  fo» 
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it  is  faid  however  that  the  letter  from  Richard     Eppet  &c. 
Randolph  to  David  M.   Randolph  does  not  refer      «  '*^\  . 
U)h:it  oi  Thomas  Mann  RandoljJb:     But  the   con-      ^^^^'»' 
trary  is  exprefsly  provtd.  Belides,  if  it  removed  the 
objeflions  of  Thomas  Mana  Kandolph,  it  was  the 
iame  thing. 

Another  objeflion  raifed  is,  that  the  conveyance 
is  to  David  Meade  Randolph,  and  not  to  his  wife* 
Bat  fo  was  that  in  the  cafe  of  the  East  India  Com" 
pony  vs  Clavcl;  and  yet  the  iettlcment  was  held 
good.  Befidcs  the  ellate  contributes  to  the  bene- 
fit of  the  wife  and  her  family ;  and  the  hufband 
canaot  deprive  her  of  her  right  of  dower  in  it. 
So  that  fhe  in  fa6l  13  benefitttd  by  it.  In  the 
cbmmon  cafes  of  fettlements  on  marriage  the  rn- 
mainder  is  generally  liniitted  to  the  hulband  and  , 
his  heirs  ;  Which,  according  to  the  do6lrine  con- 
tended for  by  the  oppofite  couufel,  would  be  void; 
but  the  marriage  has  always  been  confidered  as 
prote<S\ing  the  whole  fettlement. 

It  is  urged,  that  it  is  mockery  to  fay,  that  the 
letter  turned  him  into  a  purchal'er.  But  in  point 
oflawitdoes;  and  although  he  may  afterwards  defeat 
the  proviiion,by  fquandering  or  alienating  it  away, 
that  will  not  alter  the  cafe.  For  there  is  a  con- 
fidence that  he  will  keep  it;  and  as  the  obje6l  was 
the  eafe  and  comfort  of  the  daughter  and  children, 
that  end  was  thought  to  be  fulficiently  attained  by 
the  conveyance  to  the  huiband. 

But  a  Angular  obje<Slion  is  raifed,  namely,  that 
Thomas  Mann  Randolph  iiiuil  have  known  of  uie 
cmbarrafflnent,  under  which  the  ?f!^iirs  of  Riclnrd 
Raadolph  weie,    at  that  time.     Now,  befides  that  ' 

fuch  knowledge  is  not  neccjfarily  to  be  inicrred, 
from  any  proofs  in  the  caulc,  it  cannot  he  con- 
^tended  that  that  circumftance  would  make  any 
difference  in  law.  For  mofl  marriage  fettleinent.s 
originate  from  apprehenfions  of  that  kind;  and 
therefore  the  knowledge  inftead  of  operating  againft 
the  conveyance  would  rather  llrcngtht-n  n.  juc 
caufe     TboDias   Maim  Ratidolpb  would   not   liave 
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Epp«,  &e.-  permitted  the  tnarriage  without  It,  and  tl»e  tefti- 
n  H ^  K  '  wony  exprefsly  proves  that  to  have  been  the- con- 
an  op.'  fideration  of  the  conveyance.  The  words  of  the 
ftatute  of  Eliz.  are  not  oppofed  to  this  doftrl&ie ; 
iA  which  nothing,  relative  to  fuch  a  cafe,  is  iaid: 
Nor  indeed  does  that  ftatute  render  eyen  mere 
Vjoluntary  conveyances  void,  unlefs  made  to  de- 
ceive and  defraud  creditors.  I.  E^»  C/2J.  aif  f4V« 
5ut  that  is  not  important  to  be  inquired  into  in 
the  prefent  cafe;  becaufe  he^e  was  a  fuflicicnt 
confideration  in  law  to  fu^pport  the  conveyance. 

*.  As  to  the  form  of  the  deed,  it  is  to  be  remem- 
bered, that  Richard  Randolph  the  father  had  not 
got  the  legal  eftate  conveyed  to  him,  as  to  part 
of  the  lands,  when  the  marriage  contraft  was  en- 
tered into,  but  David  procured  it  afterwards ;  and 
therefore  the  argument  contended  for,  with  re* 
fpe^l  to  the  form,  does  not  apply,  as  to  that  part. 
But,  independent  of  that,  if  the  deed  does  not 
fecure  the  eftate  according  to  the  terms  of  the 
agreement,  then  it  is  contrary  to  the  contract^ 
which  the  court  will  coiifider  as  ftill  ftanding,  and 
cantrouling  the  deed. 

Randolph  on  the  fame  fide,  before  Wickham 
began,  ftated  that  articles  in  the  form  of  a  deed 
-^^ould  be  good.  i.  IFms.  339.  jPcw.  Contr.  432. 
334.  I'hat  if  the  deed  was  improperly  recorded 
the  court  might  ftill  order  it  to  be  done  fo  as  to 
have  the  effe6l  intended;  and  that  the  confidera- 
tion might  be  averred  in  the  cafe  of  David  Aieade 
Randolph.  Upon  thefe  points  he  cited,  i.  IVms* 
339.  Po'H).  Contr:  431,  334.  3.  Term  rep.  i.  Cb„ 
cas.  37. 

WicKttAM  for  the  appellees.  The  judgments 
bind  the  lands;  for  all  judgments  give  a  lien  ;  and 
it  is  not  important  whether  this  be  a  rule  of  the 
common  or  ftatute  law:  Although  it  may  per- 
haps be  affirmed  that  the  lien  cxifted  before  the 
ftatute ;  as  there  was  a  levari  facias  againft  tbc 
iflues,  which  Lord  Coke  fays  are  the  land  itfelf. 
However,  whether  it  proceeds  from  the  common 
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or  the  flatnte  law,  it  is  equally  clear,  that  it  ex-     Eppe»  &c. 
lends  to  all    the  lands;  as  well  thofe,  owned  at        .  ?  if,h  ^ 
toe  time  of  rendering  the  judgments,  as  thofe  ac-     >  ^  ^^^  I^ 
caired  afterwards.   lo.    T/w.   ab.   563.     But  it  is, 
fnithattlie  judgment  only  binds  for  a  year;  and' 
aiiaJcw  of  exns.  12.  is  relied  upon.     That  book' 
though,  fpeaks  of  the  law  before  the  ftatute  which 
pave  the  scire  jacias;  and  in  a  fubfequent  page  if 
luies  a  iiiiffcrent   rule.     It  is  faid  that  there  is  no. 
inftance  of  a  lien  where  more  than   a  year  has  *' 
elapfed.     But  the  argument  of  Mr.  Hay  is  juft^  * 
that  the  scire  facias  merely  revives  the  judgment  • 
kfelf.    The   precedents,    to  that  efFe6l,  are  nir- 
raerous;  and  the  general  do61rihe  is  contained  ia 
3.  G.   13.   (b,)     And  if  analog^' be  attended  to, ' 
it  will  be  perfe611y   clear.     For  inllance,   if  the  . 
litbtor  die,  ftill   the  land^  are  bound  in  the  hands  • 
ct  the  heir,  notwithftandingtheiieccffity  of  a  scire 
ficias.    Of  which  many  cafes  may  be  produced;' 
ar.d  although  writs  of  scire  facias^  to  ground  the. 
i:i^!t\n  the  debtors   life-time  arc  more  rare,  this* 
15  owing  to  there  being  no  neceflity  for  actually  iflu- 
'  ig  tlie  elegit  in  that  cafe.  4.  Bac:  ahr:  412.  But  if 
"aerebealien   notwithrtanding  the  neceflity  of  a  ' 
i-'nt  facias  in   one  cafe,    why   not   in   another? 
Perhaps  it  will  be  faid  that  the  ele6\ion  iliould  be 
liide  within   the  year.     But   that  is  not  fo;  for 
lie  may  do   it  when  he   will.      Againil:  the  heir 
clearly;    and  therefore   agaiv.fl   the    terretenant. 
fiecaufe  a  scire  facias  may  iflue  againft  the  heir 
ind  tsrrstenant  jointly;  4.   Bac,  ab,   418.     It  is 
J-tJ'ithat  the  scire  facias  \-  neceflary,  becaufe  the 
J'lJginent  is   preiumed  to  be  fatisfied.     But  that  is 
l^ftly  prima  facie;  and  therefore,  when  the  writ 
■''is  ilTued,  the   defendant  muft  plead  and  prove 
!  payment.     The    right  to   execution   exifts  at  the 
time  of  the  scire  facias^  for  the    very  writ  fup- 
I  pofesit;  and  the  iffiiing  of  it  is  only  required,  in 
i  otder  to  give  the    defendant    an   opportunity  of 
1  P-oving;  the  payment.     It  is  faid  that  a  scire  fa- 
'  w  is  rcleafed  by  a  releafe  of  all   a6lions ;  but  a 
[  feleafe  of  ail    executions    has   the  fame  cffe6l. 
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Eppes  .fift.     Which  proves  that  the  judgment  h  the  principali 

_T^  u       ^J^d  that  the   scire  facias  is  but  auxiliary,   and 
Rindolphr     partakes  more  of  the  nature  of  an  execution.    The 
cafe  cited  from  Vez.  is  not  material;  becaufe  pc-i- 
feffion  is  evidence  of  property;  and  therefore  cre- 
ditors and  purchafers  arc  liable   to  be   deceiv*^; 
but    lands  always  depend  upon   title,    and  igi.o- 
rance  of  the  plaintift's  right  is  no  defence*     '1  hat 
the  lands  lay  in  another  county  will  make  no  dif- 
ference;   for  ftill   they   are  bound;    in  the    fame 
manner,  as  in  the  cafe  of  2l  fieri  facias;  by  which  the 
property  is  bound  from  delivery  of  the  writ  to  the 
offijcer,  although  the  goods  be  in  another  county. 
The  inconvenience  of  the  do6lrine  has  no  weight 
in  a  Court  of  Juftice,  however  proper  it  may  be 
to  the  Legiflature;  for  inconvenience  never  is  al- 
lowed to  do  away  a  pofitive  right.  Wilson  vs  Ruck* 
^*  in  this  court  the  other  day,  was  a  ftrong  cafe 
to  that  effefU     As  to  the  charge  of  negle6l  it 
ought  to  have  no  operation  on  the  queftion.     For 
the  judgments  were  originally  entered  as  a  fecti- 
rity  for  the  money,  and  that  payment  was  urged  ' 
appears  by  the  letters :     Befides  that,  the  fee  biU 
foon  after  expired,  and  fome  of  the  plaintiffs  were   I 
Britifli  creditors   and  could  not  fue.     It  is  faid 
that  there  could  be  no  scire  facias  into  another 
county;  but  there  is  a  difference  between   iffuing   j 
and  ferving  of  the  writ.     For  a  return  of  two  ni- 
ills  would  be  fufficient;  and  no  venue  was  ne-    | 
ceffary,  as  was  fuppofed.     Neither  is  there  any 
difference,  in  law,  between   the  cafe  of  one  wh« 
feeks  to  make  gain,  and  one  who  feeks  to  avoid 
lofs.     There  is  no  reafon  for  confining  the  lien, 
according  to  the   reftri(Slions  of  the  record  laws. 
For  although  it  may  be  difficult,  for  the  purchafer 
to  knoVi   whether  there  be  any  judgments  againft 
the  debtor,  it  is  not  impoffible;  and  therefore  the 
rule  of  caveat  emptor  applies.     For  he  (hould  buy 
of  ofte  who  is  able  to  give  a  good  title,  or  a  fuffi- 
cient warranty.     The  cafe  from  i.  Cb.  c^/..does 

not 
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iMf  ^pply;  becaufe  that  was  a  cafe  in  equity;  but     Bppe$,  ^rt. 

the  prcfitnt  cafe  is  to  be  confidered,  is  if  it  was  in     «   ^^;  . 

^         r  1  Randolph, 

a  court  of  common  law.  *^     ^- 

Wayles's  executors  are  bond  creditors.  For  at 
the  time  of  bringing  the  fuit  the  bond  was  not  fa- 
tisfied ;  and  therefore  the  obligation  was  then  ac- 
tually fubfifting.  It  is  faid  however,  that  the 
firinciple  of  marflialling  a0ets  depends  upon  the 
pecialty  creditor  having  two  funds,  and  beings 
therefore  bound  in  confcience  to  go  againft  the 
realty,  in  order  that  the  fimple  contract  creditor 
might  be  fatisfied  out  of  the  perfonal  eftate.  But 
fpecialty  creditors  may  refort  to  which  fund  they 
pleafe;  and  equity  puts  the  ilmple  contrail  claim* 
ants  in  their  ftead,  if  they  go  againft  the  perfonal 
edate  inftead  of  the  lands.  Of  courfe,  if  the  deed 
b  void,  the  executors,  as  fpecialty  creditors,  may 
charge  the  lands.  For  the  court  can  with  the 
£ime  propriety  put  them  in  the  place  of  Bevins, 
»s  the  fimple  Contrafl  creditors  in  the  place  of  the 
lond  creditors  in  the  other  cafe.  If  there  be  a 
iifference  it  would  feem  to  be  in  favour  of  the  ex- 
ecutors in  the  prefent  cafe  i  becaufe  of  the  privity 
between  the  parties. 

The  deed  for  the  Curies  eftate  is  clearly  void 
tgaind  creditors.  The  words  of  the  law  are  ex- 
prefs  and  clear;  and  no  abftrafSl  reafoning  is  ei- 
ther neceffary  or  proper  in  order  to  explain  it. 
The  policy  of  the  law  was  to  prevent  f  ecret  con- 
veyances ;  but  the  conftruftion  contended  for,  on 
the  other  fide,  tends  to  encourage  them  and  to 
dude  the  law.  The  fecond  delivery  of  the  deed 
was  clearly  void  Siep.  Touch,  72,  60 ;  and,  if 
there  be  no  proof  to  the  contrary,  the  inevitable 
prefuraptxon  is,  that  it  was  executed  upon  the  day 
In  which  it  bears  date.  Here  then  was  a  com- 
plcte  delivery,  and  from  that  time  the  whole  ef- 
tate was  out  of  the  grantor,  who  had  nothing  to 
pant  after  that ;  and  therefore,  according  to  the 
luthority,  the  fecond  delivery  was  merely  void. 
There  is  a  wide  difference  between  a  re-aknow- 
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^pes»  iccr,  ledgmentf.aivd  a  oew  deed  afterthe  £r{l  isTcanc^ 
T^i  u      ^^Jt  ^'^''-^^l  ^'*f   letter  cafe  the,  ettjite  is  gone  ,i)a^i 

^^aa^olp^^  from  the  grantee,  who  no  longer  hath  any  thiiig 
in  the,  land  ;  but  in  the  other  cafe  he  has  tlie  ^hoie 
tftate  in  him  ftill.  The  cafe  is  not  like  the^  fta- 
tute  of  enrollments  in  England;  becaufe  there  the 
ffiitut^  is  pofitiveV.  that  the  eftate  ftiall  not  pafs 
iirilil  the  enrollment.*  2.  Bizc,  abr:  33S.  But  our 
aft  of  AlTembly  is  exprefsly  othShvife;  and,  in 
effcfl,  declares  that  the  eftate  fliall  inftaiitly  pafs 
to  Ihe  grJintefe»  As  to  the  argument,  derived  from 
wlUt  ir  called  the  cuftom  of  the  country,  it  t«"en- 
tkltd. to- no  weight;  for  a  cdlfom,  ho^vever  genct 
tel,  ■  cannot  change  a  pofitiv^  law :  but  the  truth 
h,  that  the  cuftom  fpoken  of  is' ntorV  general  in 
the  "Cafe  where  the  eight  mcmths  have  "aflually 
expired,  than -where,  as  in  this  tale,  the  ^e-ac- 
inowledgmerit   was  before  the   expiration  'of  thp 

ei^fhtmbath*^.  '      i  ' 

.      •        I      ■       .    .    '  ..  ,  v;      y    f    .      I 

Beverley's  articles  will,  noc  help. the  kppellant^.l 
Such  a*  decifion  would  repeal  the  a6i  jo£  Afl'enAlr,  j 
which  ^xpreJEsly  requires  that  atll  fach  contraSs 
Q}all  be  recorded.^  and  a( though* t^he^two  Randolplts* 
may  have  practiced  a  fraud  upon  him,  that  will 
not  alt^j  the  cafe,  or  deftroy  the  pffeA'of  the  aft. 

.  The  claim  of  the  mortgagee^  is  no  better  tham 
that  of  thtt  other  appellants*  To  entitle  them  to 
any  preference  they  fliould  have  been  purchafcrs 
without  notice  ;  which  muft  be  plead  and  cannot 
be,  affirmed  at  the  hearing,  Mitf^  Plead,  2i5»  i, 
Atk.  571.  I,  Bro.  Cby.  353.  That  Richard  Ran- 
dolph  was  heir  to  his  father,  maker,  no  difference ; 
becauie  the  defcent  was  broken.  The  cafe  cited 
from  Anstrutb.  proves  nothing  in  favor  of  the  ap- 
pellants. For  before  the  ftatutc,  the  heif .  was 
only  liable  for  the  lands  remaining  in  his  pofleffion 
at  the  time  of  the  fuit,  but  as  to  thofe  previoufly 
aliened  he  was  exonerated ;  and  as  the  ftatute  on- 
ly put  the  devifee  on  the  fanie  footing  with  the 
heir,  it  followed,  that  the  lands  which  were  ali^* 
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^  before  the  fuit  brought,  did  not  remain  lia^ 
Ue  in  the  hands  of  the  alienee* 

As  to  tlie  cafe  of  David  Meade  Randolph,  it  it 
on  the  face  of  the  deed  a  voluntarj'  contrail;  and 
as  tkc  evidence  is  not  pofitive  we  muft  recur  to 
the  deed  itfelf ;  efpecially  as  the  deed  and  evidence 
do  not  agree  together.  The  cafe  cited  from  2* 
Bac.  60J*  was  different  from  this;  becaufc  there 
the  father  was  not  Indebted  at  the  time  of  the  fet- 
tlement,  as  was  the  cafe  iu  the  pfefent  initance. 
The  deed  was  before  the  marriage,  and  yet  the 
wife  is  not  made  a  party,  which  increafes  the 
difficulty  of  admit  ting  that  the  marriage  was  the 
foundation  of  the  conveyance,  tor  there  was  no- 
thing to  protedl  the  wife's  intereft,  and  the  hut 
band  might  have  fold  the  eftate  before  the  mar- 
riage, fo  that  {he  could  not  even  have  been  en- 
dowed.  The  cafe  in  i.  £f:  cas.  ad.  149  cannot 
be  law,  according  to  Mr.  Marfhall's  conftru£lion  j 
but  perhaps  it  was  only  a  mere  abftraft  principle 
advanced  by  the  court.  Thefe  lands  therefore,  at 
well  as  the  others,  are  liable  to  the  creditors. 

Rakdolfh  in  reply.  1  he  deed  to  Richard 
Randolph  is  good.  For  marriage  it  a  favorite 
cofiiideration  in  law ;  and  when  the  grantor  made 
the  deed  he  fuppofed  himfelf  in  aiRuence  z  To  which 
I  add  that  his  will  fliews  he  poflefled  a  very  large 
eftate  ftilh  It  is  no  obje6lion  that  an  exprefs  ef- 
tate is  not  given  to  the  wife}  by  the  deed;  becaufe 
it  is  all  that  Mr.  Beverley  demanded*  Befides 
the  right  of  dower,  with  the  comforts  refulting 
from  the  affluence  of  the  hufband,  were  real  ad- 
vantages to  the  wife  ;  and  the  deed  contains  a  re« 
ftriftion  as  to  alienation,  in  cafe  of  no  heirs,  that 
lo<dc9  as  if  the  children  were  contemplated.  In 
addition  to  which  there  was  a  real  monied  conli* 
deration.  All  which  puts  the  motive  for  the  deed 
beyond  all  queftion. 

But  then  it  is  faid,  that  the  deed  was  not  re- 
corded within  eight  months  from  its  original  deli^ 
v&ryi  and  that  the  re-acknowlegdment  only  %• 
Y  xnouAU 
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Ei>pct,  ire;    ifionnts  to  a  confeffion,  that  he  had  originally  de. 

»    ?^  u      Mvcred  it,  but  docs  not  operate  as  a  new  delive- 

Kando^fc.     j.y^     ^j^.^  however  would  be,  to  fuppofe  that  the 

parties  meant   a  weak  and  abfurd  thing;    and 

therefore  no  fuch  preiumption  will  be  made;  but 

it  will  be  confidered  as  a  new  delivery  altogether. 

It  is  faid  though  tnat  there  cannot  be  a  double 
delivery  of  the  fame  deed.  But  no  fubftantial 
reafon  is,  or  can  be  offered  for  the  pofition ;  be- 
caufe  there  is  nothing  which  prevents  the  grantee 
from  giving  up  his  deed,  and  the  grantor  from  re- 
granting  the  eftate  to  him*  The  do6lrine  from 
Shepherd  and  Perkins  is  not  againft  us ;  becaufe 
thofe  authors  proceed  upon  the  idea  of  a  re-deli- 
very only.  But  there  is  a  very  material  difUnAi- 
on,  according  to  the  opinion  of  Lord  Mansfield 
in  the  cafe  cited  from  Co^p.  ao4,  between  a  mere 
re-delivery  and  a  re-execution  of  the  deed.  In 
the  prefent  cafe,  there  was  not  only  a  re-deliveryi 
but  a  re-atteftation  and  re-execution  alfo.  For 
the  time  of  the  re-delivery  is  exprefsly  noted  on 
the  deed,  by  the  witneffes,  in  order  to  fliew  when 
the  atteflation  and  re-execution  took  place ;  fo  as 
to  remove  all  doubt,  that  it  was  intended  to  ope« 
rate  as  a  new  deed.  Put  the  cafe  that  the  old 
4ate  in  the  deed  had  been  erafed  and  the  new  date 
Uferted  in  its  room,  it  would  clearly  have  been 
good.  But  what  was  done,  was  effentially  the 
fame'  thii)g*  Let  us  fuppofe  a  cafe  which  may 
and  does  very  frequently  happen,  that  all  the  wit- 
neffes do  not  attelt  at  the  fame  time :  In  that 
cafe)  according  to  this  dodlrine  about  double  de- 
livery, the  deed  would  not  be  well  proved.  But 
furely  the  court  would  not  endure  fuch  a  pofition. 
Shepherd  puts  three  technical  cafes,  which  he 
probably  took  up  from  miflake;  and  one  of  the 
year  books  does  not  warrant  his  inference.  A  cir^ 
cumftance  tending  greatly  to  weaken  his  authori* 
ty.  Befides  the  dodtrine  was  before  the  ftatute 
of  enrollments,  and  no  inftance  is  produced  fince* 
If  apy  circumftaoce  prevents  the  grantee  .from 
hivin|j  hi^  deed  recorded,  he  may  file' a  bill  in 
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equity  tnd  compel  the  grantor  to.  make  a  npyn    Jtpp«*»  *«? 
deed;  which  will  be  good  againft  fubicquent  pur»     p   '^J* 
chafers^  and  all  creditors  who  had  not  made  their     ^^^Jy? 
cilaims  efFeflual,  before  the  inftitution  of  the  luit. 
But  if  he  may  be  compelled  to  rc«execute,  why 
may  he  not  do  it  voluntarily? 

The  cafe  is  peculiar  to  Virginia,  and  confe- 
quently  the  cuftora  is  very  matt  rial.  For  it  is  % 
cuftom  known  to  every  body;  and  in  practice  eve-  ' 

xy  where^  Such  univerfal  ufage  fliould  therefore 
make  the  law ;  and  in  fa£l  the  queftion  never  waj^ 
made  before,  but  the  pra6lice  conildered,  by  all 
ranks  of  men,  as  founded  in  the  law  of  the  land. 
It  is  therefore  like  the  cale  of  the  Icroll  iiiltead  of 
the  feal,  or  that  of  omitting  to  indent,  or  many 
of  the  decifions  of  our  courts  upon  the  law  con- 
cerning the  office  of  executors  and  adminiftrators: 
None  of  which  have  any  better  foundation  per- 
-haps,  than  the  long  ellabliilied  pradlice  of  the 
country' ;  which  the  cafe,  cited  from  Rolls  ahridg* 
vtdntj  proves  fliould  give  the  rule  in  fuch  cafes. 
Befides  it  is  remarkable  that  this  pra6lice  was  in 
ufe  at  the  time  of  paffing  the  law;  and  therefore 
flie  prefumption  is  that  the  Lcgiflature  intended 
to  conform  to  it. 

There  is  no  weight  in  the  objeftion  that  the  re* 
acknowkdgment  was  before  the  expiration  of  the^ 
eight  months  ;  for  it  does  not  open  any  door  to 
fraud  as  the  oppofite  counfcl  fijp[)ores:  Bccaufe 
that  is  more  prcfunKible  in  the  c«ife  of  a  re  ac- 
knowledgment after  the  eight  mnntfi^  have  expir- 
ed; whereas  the  olhet  fliews  an  lioneft  intention^ 
by  making  ufe  of  a  timely  precaution.  In  the  pre- 
fent  cafe,  it  was  particclurly  fo;  i.  Btcaufe  it 
was  on  the  day  the  grantor  n^ade  liis  will^  and 
when  he  lay  ill  and  feared  he  couUl  not  be  got  to 
court.  2.  Becaufe  it  was  difcovered  that  the  wit- 
neiTes  cc»uld  not  be  produced  at  court,  witliin  tlie 
eight  months.  So  that  there  was  a  neceTiity  for 
it  from  both  caufes;  and  confequentl)',  there  is 
not  the  leaft  room  to  fufpe^l  a  fraud.      I  he   caufe 

therefore 


Digitized 


by  Google 


tSd  0  C  T  O  B  E  R    T  E  R  M 

Eppw,  lie.    therefore  ftands  in  the  fame  fituation,  as  if   tJji 
V;  .       old  dedd  had  been  deftroyed,  and  a  new  one  made 
%]|^|^^      in  which  cafe,  as  the  title  on  the  deftruttion    oi 
-     '  the  old  deed  would  have  been  in  the  grantor,  tic 

might  unqueftionably  have  regranted  it  by  the  ne%i 

one  to  whomfoevcr  he  pleafed. 

That  the  marriage  was  prior  to  the  re-ackno-wr- 
ledgment  makes  no  difference;  becauie  the  old 
conlxderation,  which  was  the  motive  to  the  deed, 
continued.  Indeed,  in  fupport  of  the  real  juftice 
of  the  cafe,  the  court  would  now  permit  it  to  he 
recorded  nunc  fro  tunc.  !•  JFms,  140.  2.  Vern. 
a34>  564. 

The  dee4  ta  David  Meade  Randolph  cannot  be 
impeached.  For  there  was  an  immediate  com- 
munication between  Thomas  Mann  Randolph,  the  I 
father  of  the  lady,  and  Richard  Randolph,  the 
father  of  the  huiband ;  in  confequence  of  which 
the  letter  to  David  M.  Randolph  was  written.  So 
that  the  marriage  was  the  pofitive,  pointed  confi- 
deration  of  the  deed.  It  is  not  material  that  Tho- 
mas M,  Randolph  did  not  alk  for  any  fpecific  pro- 
perty; for  he  required  a  competent  provilion  for 
the  Ion,  fo  as  to  enable  him  to  maintain  his  daugh- 
ter in  comfort ;  and  that  was  given. 

Nor  wad  the  a6l  fraudulent  either  upon  inten- 
tion, or  upon  the  principles  of  law.  Not  upon 
intention;  becaufe  at  the  time  the  grantor  thought 
himfelf  rich ;  and  there  is  not  a  fyllable  of  teftinio- 
'  nytoflaewthatthe  two  fathers  meditated  any  fraud. 
On  the  contrary  it  is  not  even  ftiewn,  that  Tho- 
mas Mann  Randolph  knew  of  the  declining  cir- 
cumftances  of  Richard  Randolph.  But  fuppofe  he 
had,  it  would  not  influence  the  queftion.  For  he 
would  flill  have  had  a  right  to  have  iniifted 
on  a  fettlement:  Indeed  prudence*  would  have 
the  more  ftrongly  dictated  it  upon  that  account  j 
and  that,  in  faft,  is  very  often  the  rcafon,  why 
fettlements  are  demanded.  Therefore  upon  no  legal 
principle  can  a  fraud  be  inferred;  but  as  the  let- 
ter, which  is  exprcfsly  prpv^4  by  the  witnefse<| 
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ptonftrates,  moft  clearly,    what  was  the  true    Bppes,  4c. 
nfideration  of  the  deed,  it  will  be  received  in      ^   '^.  . 
pportofit.  Ktndolph. 

The  judgments  do  not  conftitutc  a  lien  upon 
V  of  the  lands.  For  at  common  law  judgipentl 
d  not  create  a  lien ;  and  the  levari  facias  doei 
II  prove  any  thing  to  the  contrary ;  f®r  that 
rit  had  other  objects.  The  lien  therefore  wai 
t  mere  confequence  of  the  ftatute  of  Weftmin* 
Jf  which  confined  the  Elegit  to  the  Kings  Courts  { 
id  therefore  to  courts  of  general  jurifdidlion^ 
b  our  old  General  Court,  So  that  a  County 
^urt  judgment  is  not  within  the  realbn  of  the 
lie.  Indeed  any  other  conftru6Uon  would  be  in- 
ilerable:  It  would  introduce  inconvenience^ 
^'  great  to  be  borne ;  and  as  there  is  no  pofitive  laW 
liich  fays  that  there  fhall  be  a  lien  created  by 
tch  judgments,  there  can  be  no  reafon  for  abi<> 
ig  by  a  rule  which  was  intended  to  apply  to  xhn^ 
figments  of  Courts  of  another  kii\d« 

But  it  is  faid  that  the  aft  of  1772  giving  a  gene- 
il  execution  produces   the   fame   confequences. 

This  however  is  not  corrcA  in  any  cafe ;  and 
Ertainly  not  in  this.  For  no  application  appeals 
)have  been  made  for  executions,  and  the  a6k 
brly  fuppofes  that  to  be  neceflary.  However,  be 
lat  as  it  may,  the  negleft  forfeited  the  right,  if 
^e  plaintiffs,  in  the  judgments,  ever  had  any. 
or  the  judgments  were  fuffered  to  expire,  without 
ny  excufe  being  made  for  it ;  and  therefore  they 
i3:jht  not  afterwards  to  affedl  the  rights  of  third 
erfons.  Gilb.  L  Ex.  12,  is  extremely  applicable. 
or  the  cafe  of  a  judgment  in  a  real  a6lion  is 
ronger  infinitely,  than  a  judgment  for  debt ;  be- 
*ufe  in  the  former  the  land  is  fpecifically  reco- 
pred,  and  therefore  the  purchafer  more  bound, 
Iconfcience,  to  enquire  concerning  it.  Thenegli- 
fnce  in  the  prKent  cafe  has  been  grofs ;  and 
^refore  ought  not  to  affeft  innocent  purchafers 
liohad  no  caufe  to  fufpe6l  a  lien  ;  becaufe  it  is 
^ntrary  to  natural  juftice  that  fuch  negligence 
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Zfpt%,  $i:t^  {hould  be  encouraged,  Chan.  cas.  36.  The  cai 
n  Ti  k  c^-^cd  f^o^n  Fc2.  contains  a  very  juft  principle  ;  an 
Wi^.>'*  there  can  be  no  difference  between  real  and  pcj 
fonal  property  in  that  refpedl.  For  in  both  initir 
ces  the  delay  was  equally  prejudicial^  and  there 
fore  the  rule  as  to  one,  will  hold  with  regard  t 
the  others 

1  -  The  cftfe  cited  from  bacons  abridgment^  rela 
live  to  taking  an  Elegity  nunc  pro  tunc,  does  nc 
apply;  becaufe  itisamere  fidlion  of  law^  whic 
never  is  allowed  to  produce  an  injury  to  thof 
Wio  have  a6led  fairly,  if  the  others  have  no  fupc 
rior  equity*  The  jcirc  facias  is  only  a  fubftitut 
lor  the  action  of  debt  which  was  the  common  la\ 
proceeding,  and.  as  the  lands  would  only  hav^ 
pceri  bound  from  the  laft  judgment  in  the  acSlion  0 
dei>t,  no  more  would  they  in  a  scire  facias*  1 
all  County  Court  judgments  are  to  bind,  the  im 
poflibilky  of  getting  notice,  will  create  a  dilabi 
lity,  which  will  clog  all  alienation. 

^  Wayles*  executors  are  not  bond  creditors ;  bu 
u  they  were  we  have  at  leaft  articles  under  fea 
for  the  property ;  and  the  court  will  not  allow  i 
to  be  taken  fropi  us,  by  thofe  having  no  greate. 
equity. 

But  at  any  rate  the  mortgagees  have  a  clea; 
equity  whether  the  deed  be  good  or  not.  For  ih< 
purchafe  was  from  the  heir,  whom  the  plaintiff 
fue  in  that  chara(!Jler.  "^J'he  mortgagees  knew  no 
thing  of  the  debts,  and  therefore  are  purchafer^ 
without  notice.  So  that  as  ihe  law  allows  the  heii 
to  alien  before  acliou  brought ;  and  the  mortga 
gees  have  fairly  ventured  their  money  on  the  ef 
tate,  they  ought  not  to  be  poftponed  to  dormam 
claims  in  favor  of  negligent  creditors.  Therefore  i; 
the  conveyance  be  coafidered  as  abfolutely  void 
then  the  mortgagees  have  the  title  of  the  heir ;  am 
if  it  be  confidered  as  pafling  the  eftate,  then  like 
an  alienation  by  a  devifee,  they  will  ftill  be  en- 
titled,  although  Richard  Randolph  will  be  perfon" 
^lly  liable,  for  fo  much,  to  the  creditors.     Thefis 
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flews  of  the  fubjeft  are  completely  fupported  by    Epf  ct;  &c. 
Ifie  cafe  cited  from  Anstrutbers  reports;   and  by     ^   '^^ 
a.  Bac.  air.  607.  faj)  i.  £f.  cas.  ai.  105.  ^!f^* 

Cur.'  ajo:  vulu 

PENDLETON  Prefident.  (After  ftating  the 
cafe,  and  mentioning  that  the  Court  were  unani* 
mous  as  to  their  juc^cnt  and  the  principles  on 
which  it  was  founded.)  Delivered  the  refolutioa 
of  the  Court  as  follows : 

We  lay  down  this  general  propofition,  that 
where  a  creditor  takes  no  fpecific  fecurity  from  his 
debtor,  he  tmfts  hira  upon  the  general  credit  of 
his  property,  and  a  confidence  that  he  will  not 
diminifih  it  to  his  prejudice.  He  has  therefore  a 
claim  upon  all  that  property,  whilft  it  remains  in 
the  hands  of  the  debtor  ;  and  may  purfue  it  into 
the  pofleflion  of  a  mere  volunteer ;  but,  not  hav- 
ing  reftrained  the  debtors  power  of  alienation, 
if  he  or  his  volunteer  convey  to  fair  purchafers, 
they,  having  the  law  and  equal  equity.  Will  be 
prote6led  againft  the  creditors. 

We  then  proceed  to  confider  whether  the  fons 
Richard  and  David  were  fuch  purchafers  for  4 
valuable  confideration  I 

I,  As  to  Richard. 

There  can  be  no  o!)jefllon  to  his  confideration  ; 
It  is  natural  affeflion,  marriage,  and  money  paid. 
But  the  obje£lion  is,  that  the  deed  was  not  record- 
ed within  eight  months  from  the  fealing  and 
delivery  thereof  j  and  therefore,  by  the  exprefs 
words  of  the  ^61  of  AfTembly,  is  void  as  to  credi- 
tors. If  the  fa6l  be  fo,  the  operation  of  the  law 
i?pofitive,  fince  it  comprehends  ;ill  creditors; 
although  in  reafon,  the  recording  would  feem  to 
aiTedt  only  mefne  creditors,  between  the  date  and 
recording. 

We  confider  this  deed  to  have  been  fealed  and 
delivered  on  the  2 ift  of  March    1786,    and  that 
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£ppes»  &c*  the  rocording,  within  four  months  afterwa^^ds, 
'^i  L  complied  ftridUy  with  the  law.  '1  he  term  r^^^xC" 
vSrW*  inoH»ledgment  feems  to  have  produced,  in  the 
mind  of  the  Chancellor,  miftaken  ideas.  He  un- 
derftands  it  as  meaning  no  more,  than  that  Richard 
,thc  father,  on  the  aiS  of  March,  acknowledged 
that  he  had,  on  the  aoth,  of  Septemher  before* 
fealed  and  delivered  that  deed.  A  miftake,  whirh 
information  from' our  clerk  would  corrcfl.  It 
would  be,  that  when  a  man  comes  into  Court  to 
acknowledge  a  deed,  the  quedion  put  to  him  is 
not,  whether,  he  delivered  the  deed  at  the  date  ? 
but  whether,  he  then  acknowledges  the  indenture 
to  be  his  a6t  and  deed  f  So  the  oath  to  the  witneftes 
is,  that  they  faw  the  bargainor  feal  and  deliver  the 
paper  as  his  a£t  and  deed.  Such  was  the  oath 
adminiftered  to  Currie  and  the  •ther  witnefses  to 
this  deed.  When  did  they  fee  it  fealed  and  de- 
livered? Not  on  the  2oth  of  September  1785; 
(for  then  they  were  not  prefent,  and  other  wit- 
nefses attefted  that  delivery;)  but  on  the  lift  of 
March  when  they  fubfcribed  it,  noting,  upon  the 
paper,  the  ^day  of  the  delivery  whpch  they  atteft- 
ed. 

It  is  admitted,  by  the  Chancellor,  that  if  this 
deed  had  been  cancelled  and  a  new  one  made,  it 
.  would  have  been  good.  This  the  council  alfo 
admit ;  but  purfuing  the  Chancellors  idea,  they  have 
produced  a  number  of  cafes,  fome  ftating  that,  be* 
tweeh  the  date  and  recording,  the  eftate  is  in  the 
bargainor;  others  that  it  is  m  the  bargainee ;  and 
others  ftill,  that  it  is  in  fufpenfe. 

Leaving  it  to  others  to  reconcile  this  clafliing 
jargon,  we  confider  what  would  be  the  opinion  of 
a  plain  man  on  the  occafion  ?  It  would  be,  that 
the  eftate  was  in  the  bargainee  whilft  he  held  the 
deed,  which  was  the  evidence  of  it ;  but,  when 
he  furrehdered  that  deed  to  the  bargainor,  his  le- 
gal title  ceafed,  and  the  other  was  at  liberty  to 
convey  to  him,  or  any  other :  And  if  to  him, 
might  either  deftroy  that  deed  and  make  a  new 
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ofity  or,  by  a  re-ei^ecution  of  the  fame  papel^^  '^y4    ^t^^H  ^^* 
H  forcc^  as  a  new  deed  from  tlut  period.  -.    '''^  ^, 

The  reafon  mentioned  for- fuck  re««mec9tic!4ny  tM^ 
^ncreaic  the  numher  of  witncdt^s,  applies  in  this 
cale,  and  repels  a  fufpicion  of  fraud.  Tlie  d^V(^ 
^as  to  be  recorded  ia  Richmyrid^  where  all  tH* 
tourts  wfere  held  for  its  adtnilBoas  ihQ  eight 
months  were  neaf  Expiring,  and  only  three  vrlt- 
keiles  16  tht  deed^  twcrof  wHch  refuted  at  ji  aftn* 
£dcrable  di/lance^  ati^  mig^t  i>ot  be  ha4  i^  ^<Af^ 
ibe  ei^t  months  b«mg  nearly  rua  om. 

What  difference:  can  it  poifibly  make,  betweci^ 
i  new  deed  and  the  old  one  re-rexecuted?  Mr^ 
Wipkhara  {i^ted  two^  \n  l^od^  of  w^ich;  ^  oi<V 
4ee4  U  heft| 

Firftf  he  ju^Iy  complained  of  tha  prafiica  of  t^ 
Hewing  deeds  from,  time  to  time,  and  beeping  them 
fecret  jl  by  ^hich  means,  creditor$  and  purchafer^ 
^ay  be  4ecei\^ed,,  and  againft  which  Chancery 
will  relieve  as  a  fraud.  But  this  will  apply  equalf 
ly  with  rcfpe(?t  to  both  calesj  with  this  difference^ 
niat  irt  cafe  of  new  deeds  e^ch  time,  if  might  be 
difficult  to  prove  the  renewals ;  whereas  th^  old 
d^eds  re-cxecnted  (hdw  the  progrefs  from  the  ^r^ 
date  and  is  more  beneficial  to  thq  preditor^^ 

.  The  fame  obfervation  applies  to  his  other  cafe# 
That  of  a  raefne  purchafer  fron>  the  bargainee  ^ 
fince  the  renewed  deed  would  il^w  41)  e]|iftin|^tif 
tie,  at  the  time  of  his  purehafe. 

Upon  the  whole  we  are  of  opiaion,  that  the 
^ed  \$  to  be  confidered,  to  every  intent  ai>d  pur» 
pofe,  as  a  deed  of  the  ^ift  of  March  1786  and  not 
before ;  that  it  was,  therefore  rccorde45  in  due  t}mc ; 
an4  that  Richard  is  to  be  conli4erdd  as  a  gur^bafer 
for  a  valuable  conilderation* 

a.  As  to  David ; 

'  Beings  at  liberty  to  arcr  and  prove  the  real  ^onf 
fideratiQn,  he  his  fatisfaftarily  proved  the  deedi| 
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Eppct,  arc.    to  bare  been  in  confequence  of  a  marriage  agre^- 


# 


'      ^f  metit  between  the  fathers  of  himfelf  and  his  lady  ; 

Randolph.     ^^^  ^^  jg  ^^  ^^  confidered  as  a  purchaf^^r  for  a  va- 
•^         toib(«  c^iidaration  alfo: 

It  thetefora  only  remains  to  enquire,  whetKef 
it /the  time  of  their  purchafe,  there  was  fuch  a 
lien  upon  the  land,  by  the  judgments,  as  reftrained 
^  alienation  of  Richard  the  elder? 

.  HAobuaryV  judgments  are  the  great  fubjeA  of 
WM:<Hfttfy*  Th«y  were  entered  in  July  1770^ 
when  an  elegit  could  not  iflue  upon  tfaen^»  into 
any  other  Qounty  than  York;  and  therefore  in 
ifeafon  and  juftice  could  only  bind  the  lands  in 
that  connty:  And  this  is  not  contradifled  by  au«. 
thoritjr  (hewing,- that  judgments' in  Englandi,  en- 
tered m  the  Courts  of  General  Jurifdi6\ion  over 
tbs  Wiole  >iatioO|  bind  the  lands  throughout. 

;  The  a6l  of  1772,  however,  changed  the  princi^ 
jfte,  and  by  permitting  the  elegit  to  run  into  other 
cbunties,^  is  Aipi^ofed  at  preftnt,  but  not  decided, 
tb  extend  the  lien  to  all  the  lands  in  the  countiy ; 
and  that  Hanbury  had  a  right,  in  July  1^72^  (that 
being  the  laft  day  to  which  the  executions  were  to 
be  fiaid,)  to  fue  out  an  elegit^  on  thofe  judgmentS| 
Jiito  any  other  county. 

We  are  then  to  enquire,   what  he  was  to  do, 
in  order  to  preferve  his  lien  ? 

■  He  was  either  *o  iflue  his  elegit  within  a  year, 
which  expired  in  July  1773,  or  to  enter  upon  the 
rpUJn  Lngland,  or  in  the  record  book  here,  that 
he  elefled  to  charge  the  goods  and  half  the  lands } 
\^hich  would  be  equal  to  ifluin^  the  elegit.  If  he 
'  did  neither,  he  might,  on  motion,  be  allowed  to 

enter  the  deftion  nunc  pro  tunc;  but,  in  the  lat* 
t6r  cafe,  if  there  had  been  an  intervening  purcha*. 
fer,  the  motion  would  have  been  denied,  upol| 
the  principles  of  relation;  Which  being  a  le- 
ggd  fiiStion,  contrived-  to  fupport  juftice,  is  never 
tg  be  admitted  to  do  an  injury  to  a  third  pcrfoi^ 

But 
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But  the  creditor  here  ha«  taken  no  uep?;    he,    Eppei,  Ire? 

has  fued  out  no  execution  j  has  made  no  ele^ion  p  ^•'*  ,  J 
upon  record.  The  judgments  have  long  fince  ex-  >  ^'LJ^,^^ 
pired  J  and  no  scire  facias  taken  out  to  renew  them. 
If  he  had  done  foj  the  lien  would  have  been  reviv- 
ed 5  but  to  operate  profpe£lively»  and  npt  to 
have  a  retrofpe^tive  e^£l,  fo  as  to  avoid  mefnc 
alienations* 

So  that  we  can  with  gi^t  propriety,  fay^  in 
±&  language  of  Chiefc  Ban>n;GUbert,  that  .thef«* 
judgments  x^tfut-r^aebed  wotkings .  and  did  not:pi»« 
vent  the  fair  purchafes  of  the  fon»  in  178c  .asd; 
1786,  unlefs  the  caufes,  affigned  in  the  repjiea* 
tioD,  (hould  be  a  fuificient  excufe   for  the  delay. 

Prefuming  that  if  this  conftruClive  notice  from, 
dormant  judgments  will  bind  a  purchafer  at  all 
(contrary  to  what  is  faid  in  3.  Bac,  645  and  ^46,, 
that  exprefs  notice  is  necellary,)  it  ought  to  b^ 
taken  ftriflly  and  not  extended  by  etjuity,  wc 
proceed  to  enquire  into  the  fa£ls» 

From  July  1772  to  April  1774,  there  is  no  ex- 
cufe* This  is  21  months,  during  which  the  judg* 
ments  expired  and  the  Uen  was  at  an  end :  if  it 
could  be  revived  by  a  scire  facias  on  the  judgment 
which  has  never  heen  iflued. 

Admitting  his  excufes  tobegoodi  from  April 
1774  to  1791,  they  eeafed  to  operate  from  the 
latter  period.  At  thai  time,  if  he  had  fued  out 
liis  scire  facias^    there  were  lands  in   the  han4s  ^ 

of  the  devifees,  which  he  might  have  charged  in 
exoneration  of  the  pufchafcs.  But  by  lying  by^* 
ijntil  1797,  he  iufTertd  them  to  be  exhaufted.  by. 
other  x;reditors,  by  bond  (for  the  proceedings 
againft  them  arc  all  fubfeqiient  to  1791;)  arid, 
now  comes  into  equity  to  fet  up  his  lien  againft 
pHrchiifers.  This  appears,  to  me,  to  be  contrary  , 
to  every  principle  ot  law  and  equity. 

The  other  judgment  crcditpra  are  liable  to  the 
fame  objeftion,  of  not  having-kept  tl*eir  liens  alsvoi 
by  the  meant  before  fiated. 
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^||ii  ifce.  The  decree  of  the  Chancellor  ought  thete^brt 
*^  "^^n,  "  to  be  rcverlVd,  fo  far  as  it  cojlCt^rns  the  c  nVey- 
^gndolplu  3 r^ce  to  Richard  Randolph  the  f on,  and  he  and 
V.     .  thofe  claiming  under  hijn  are  to  hold  the  efiate 

according  to  the  deed ;  But  the  decree  is  to  be  af- 
firmed as  to  thtt  refidu^;  ^with  this  refervatioH*, 
us  t6  the  cl:ii!rl  nfWaylcs'^s  executors,  that  they 
ire  to  be  cr^nfirltred  as  bond  creditors^  {landing 
in  the  place  of  Bevins,  fo  far  as  may  VafTecSl  the 
diftribution  of  affets  remainiftg ;  but  not  fo,  as  to 
icbarge  ^he  ececators  with  i  devaskjv/t^  on  ac- 
ooantof  payments,  or  judgn«Bnts  to  fimple  coiitraA 

'  creditors/ 

# 

'  The  decree  was  as  follows*: 

\  V  The  court  U  of  opinion,-  that  the  deed,  from 
**  Richard  Randolph  the  elder  to  Richard  the 
^  younger,  was  made  upon  good  and  valuable  con- 
*^  (ideration,  and  was  binding  upon  the  creditoi-s 
**  of  the  father,  having  been  duly  recorded  within 
**  eight  months  from  the  twenty  iirft  idiy  o^  March 
**  1786;  when  the  faid  deed  was  rc-executed  hy 
^*  fealing  and  delivery  and  attefted  by  new  fub- 
**  fcribing  witneffes,  and  ought  to  be  confidered, 
**  to  every  intent  and  purpofc,  as  a  new  deed  of 
*^  that  date.  That,  ahhough,  the  deeds  for  Da- 
**  vid  Meade  Randolph  exprcfled  the  confiderati- 
**  ons  to  be  for  natural  afft^tion  and  advancement 
**  in  life,  he  was,  neverthelcfs,  at  liberty  to 
**  aver  and  prove  an  additional  conCderation ;  and 
**  having  eftabliftied,    by  (atisfaclory  propf,   that 

^  **  the  faid  deeds  were  made  in  confequence  of  a 
**  treaty  of  marriage  between  the  fathers  of  him 
**^  and  his  lady,  he  is  to  be  confidered  as  a  ^na 
^^fidc  purchafer  of  the  eftates.  That  the  faid  pur- 
*'  chafers  are  not  to  be  affe6led  by  the  fuppofed 
•'  lien  upon  the  lands  from  the  judgments  in  the 
**  proceedings  mentioned,  fuch  lien  not  exifting 
*'  at  the  time  of  their  refpeftive  purchafes,  for  the 
**  reafons  dated  in  the  decree  of  the  faid  High 
"•Cottit  of  Chancerv.  That  the  appellees,  e^re- 
^  «utorft  of  John  Wayles,  ought  to  ftmd  in  the 

**  place 
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plad^  of  Jamef  Bev^n^,   ^iid  b^  cotifiderQd  ag 
bond  creditors^  fo  f^r  as  muy  aife^  the  diftribfi^' 
tioa  of  rcm:£iiinng  afl'i^ts;'  but  oot  £b  as  to  charge 
the  executors  with  a  chvasfavis  on  account  pf 
p:iymcnts  or  judginents  to  limpU  cqiUffad  credi*  • 
tors ;  and  thn  tbere,  is  $)rror  in  fo  i^uch  of  tho  M^ 
cr«e  aforclaid  aft  declares  the  4<^  t^  Rich^ 
fU^dlph  r^ht  fpn  voi4  as  to  creditors^  and  dire^U 
i^&Ieof  thejands  by  commiiKon^rs,  andtbe^f*' 
plication  of  the  mon^y  to  thje  bcn«4t  of  the  a^*' 
pfllees^  and  as  tofonuch  asfubjttEl^^  money fer^ 
Mrhich  the  Jand  caUed  £Ui)^8  *  deviffid  by  Rich*- 
ard  Randolph  the  father  to  his  fon  David  Meado" 
Randolph  hath  baen  fold  by  him,  to  the  pay* 
ment  of  the  demand  of  the  appellees,  the  court 
being  of  opinion,  that  the  money,  for  which  the 
faid  land  was  ^fold,  is  only  liable  to  the  demand 
of  the  app^oe^,  -if  it  has  Dot  already  been  ap- 
plied to  the  payment  of  debts  which  bound  the 
devifee.     Therefore  it  is  decreed  and  ordered, 
that  fo  much  of  the  faid  decree  as  is  heteiu  ftat* 
tdto  be  erronemis  be  reverfed  and  annulled, 
that  the  bill  be' aifmifled  as' to  fhe  appellants; 
tlut  the  refulue  of  the  faid  decree  be  affirmed, 
whh  the  tefer^^tlon  herein  before 'ftated,    as  to 
thcexecutors  of  John  Wayles;  and  that  the  appel- 
lees  pay  to  the  appellants  the  cofts  expended  in 
the  profecution  of  the  appeal  aforefaid  here."' 

In  the  fuit  of  Beverley  vs  Eppes  the  decree  was  ^ 
a  follows* 

The 


^ 


Randolph 


•  The  decree  of  the  Court  of  Chancery  as  to  thi»  part  of 
tile  cafe  was  in  the  folloTi  ing  words,  "  The  money  for  which 
"  the  land  called  £/ii7n/,  which  was  dcriled  by  Richard  Ran- 
"  (iolpb  the  fatker  CO  his  fon  David  Meade  Randolph,  hath 
*'  ^  (bid  by  him,  i«  iiabk  to  the  pkiitf  iffft  demands.** 

Aal  the  devife  to  David  Meade  Randolph  was  in  the  f<^- 
lowing  words,  «  I  give  to  my  fon  David  Meade  Randolph 
"  and  to  "kis  heirs  forever,  my  tradi  of  land  called  Elams, 
"inchecottaty  oi  Chefteriieldi  contaiftHig  l^  tftiwation-one 
"ftundred  and  thirty  acres. *• 
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1§ffi^'%iT  ^*  Ylic  c<mrt  Uot  ijpinion  that  the  faid  decree 
*  ^''i  k  **  ^"  erroneoui.  Therefore  it  is  decreed  and  or- 
J^lSiS'  :"  **  iered  that  the  fame  be  revcrfcd  fee  and  this 
*•  court  proceeding  to  make  fuch  decree  as  the 
**&id  High  Court  of  Chancer}^  ou^bt  to  have  pro- 
*^  hotinced*  It  is  furthef  decree4  and  ordered 
♦^tihat  the  ^ecd  from  Richard  Ra?tidolph  the  father 
««»t«^  lUch^td  Rahdolph  tht  fon^  mentioned  in  the 
*^  j^rooeediifg'*^  bt  e(hWi(hed.  And  the  catife  is  Pt- 
^^Waftdfed'to  the  fold  High  Court  of  Chancery,  for* 
*^ffc6  app'SlhWt^  t04)rbceed  further  therein  for  the 
*^iomp&'»iTitiofi  prayed  in  their  bill,  if  they  fliall 
"think  proper." 


%       /TALIAFERRO 
M  I  NOR. 

Itecel^s and  ^  |^  HIS  wag  an  appeal  frgm  a  decree  of  the 

^ynents    by  J^     High  Court  .of  ChaUcery,' wliere  Willigra 

•aadminiftra-  Minor  and.  Mildred  hig  wife^,  and  Lawrence  Wafli- 

Sbe*ilduec°d  *^^%^^^  executor  and  Griffin  Stith  and  Frances  hi* 

to   ipccie   by  wife,   executrix  of  Thornton  Waftiington  deceai- 

tiM  legal  fcale  edj  brought  a  hill  ftating,  .that  John   Thornton 

^deprcciati.  died  inteltate  in    1777,  and   that  his  perfonal  ef- 

£4at^  i^i?  tate  devolved  on  his  daughters  Mary,  the  wife  of 

per  money .^*'  Woodford^    BeUy    th«-  wife    of    Taliaferro,    on 

The  a£t  of  Thornton  WafhingtQu  his  grandfon,  and  his  gran- 

Aftmbly  dc-  daughter  Mildred  the  plaintiff.     That  Taliaferro 

*a^**i  ^^^  *^  ^^^  Woodford  took   adminiftration  on  the  eftate  j 

memtmdcin  ^^^  ^^*^  ^'*^  plaintiffs  William  and  Mildred  have 

paper   money  intermarried*     Tbe  bill  therefore  prays  an  account  ' 

mdi&hargeof  and  diftribution  of  the  perfonal  eftate,  and  for  ge- 

^ebu  or  con-  neral  relict 

traett    mould  rpi,^ 

tand  at  theii  ^  "^ 

9omiful  a.  ^BoaBBOBBa^a^ssssA.  ,   ,                     ,      ,  ^^jg 

mounC    with.*   cd;  nor  are  fuch  payments  within  the  provire  tmpoweriBg 
out  being  ical-  the  courts  to  vary  tbe  i'calc  upoa  equitable  circumftancet • 
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Tht  anfvrer  of  Taliaferro  ftatcs,  th^  many' of  T^lftpft 
the  debts  due  the  decedent  were  paid  in  paper  Milwir. 
money.  That  aU  the.  perfonal  .eftat^  .waa  fold  by 
the  admtniftratorS)  amounting^  with. »  crop,  ta 
£  13848 : 4 :  3i-  That  £ 4739  ?  *3  •  4.  fame  ta 
the  hands  of  the  defendant;  who  received  zUg 
fundry  debta  of  the  inteflate  to  th^amoypt  jaf 
jf  400,  That,  out  of  the  raonie*  re<;eived  for  the 
fales  of  the  eftate  and  on  other  accounts,  feverai 
debts  due  from  the  inteftate  have  been  paid.  Tha^ 
in  July  1779  ^bere  was  paid  to  John  J^ewis  father 
of  the  plaintiff  Mildred  the  fura  of  ^4111 ;  9 ;  7* 
and  to  Thornton  Waftiington,  by  a  written  order 
from  bis  father,  the  fum  of  £  42Q0 :  18:0;  whicb 
were  the  amount  of  their  fliares  after  the  proper 
deductions  were  made ;  and  for  thcfe  fums  hf 
took  receipts  from  the  faid  John  Lewis  |nd  Thorn» 
ton  Wafliinj^ton-  That  the  faid  Thornton  Wafii^ 
ington  and  the  faid  John  Lewis  father  of  the  plains 
tiff  Mildred  were  prefent  at  the  f<^Jes  of  the  peiv 
fonal  eftate,  and  purchafed  feverai  articles  refpecr 
tively.  That  the  defendant  has  been  fued  for  ^  ppnr 
Cderable  debt  claimed  of  the  faid  John  Thornton  | 
which  fuit  is  yet  depending.  That  after  Wood^ 
ford  went  into  the  army,  the  adminiflratlon  was 
conducted  by  the  defendant* 

The  Jinfwer  of  Woodford's  executrix,  fpeaks  of 
(tit  Tales  of  the  eftate,  and  that,  after  Wopdfor4 
went  into  the  army,  the  admiuiftratipn  wjis  con* 
iidted  by  Taliaferro, 

The  Court  of  Chancery  referred  the  accounts 
to  a  commiffioner ;  who  credited  the  eftate  with 
the  money  for  the  fales  of  the  perfonal  eftate,  up^ 
tm  the  days  when  the  fales  refpe^lively  took  place; 
which  were  on  the  19th,  of  May  1778,  the  ift,  of 
December  1778,  and  the  2d,  of  January  1779* 
He  alfo  credited  the  eftate,  on  the  5ih,  of  June 
[779,  with  four,  loan  office  certificates  paid  to 
[ohn  Lewis^  for  his  daughter  Mildred  llie  plain« 
Uff,  via^  One  of  300  dollars,  dated  5th  of  Marci^ 
'777>  wtb  intereft  to  the  5t;Ii.  of  June^  afprefaid^ 

when 
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•fttoArt^    *^hetiit*^arfpaiatd  Lewis,   ai^  ^^^  rngfitf^WSd; 
jj.?^  '        ft  fecohd  of  tSocv  dollars,   dated    17th  M  MartH 
'*^*^'        1778,  withkit^feft  as   ibovcj!    u  third  of  ^335! 
hilars,  dit^  tft  of  March  ijfS^   with  inter'eJ! 
48  above  ^  and  a  fourth  of  tjob  dollars,  da^^  Cik 
«f  November  1778,  with  Intereft  as  above*      H^  1 
4t fa  credited  the  eftatC)  at  the   fame  time^   with  I 
jf  13471  li  Gonttnentftl  certifieites  for  emiffiens  ' 
4rf  April  and  May  paper  mon^^f    to  whi^h   n6 
flate  being  affiired,  the  date  pf  payment  to  Lewii 
Was  aflumedl      He  alfo  on  |he  5th  of  July   1^79, 
i^edits  the  eilslte  with  a  loan  office   certificate  of 
'433 jy  dollars  dated  jth  of  iDeceinber  1777,  wiA 
ftitereft  to  the  faid  5th  of  Jirly ;  ^henit  wa(i  panl 
to  Thornton  Waflungton.      He  Ukewife  cr^^ts 
the  eftate  with  monies   colleiled.      After  which  j 
Jie  debits  the  eftate  with  Rindry  difburfcments ; ! 
but  leaving  dne  from  John  Taliaferro,  as  admlni*  j 
firator  of  John   Thornton  dcceafed,  a  balai^ee  ot 
/'  158:9  :  a   to  the  eftate  of  Thornton  Walkings 
t^tt;  andof/'36i :  x8;  7|  to  the  eftate  of  Wooa* 
ford  the  other  adminiftrator* 

In  this  report  the  commiflioner,  being  uncertain 
whether  the  monies  paid  1  hornton  W afliington 
by  William  Woodford  were  included  in  any  of  the 
payments  made  by  John  Taliaferro,  confidered 
the  feparate  receipts  as  feparate  and  diftin6l  pay- 
feient^.'  He  added,  that  as  the  pajTnenti  of  fhe 
5th  of  July  1779  were  included  in  one  receipt, 
without  fpecifying  the  particulars,  except  the  cer- 
tificate, the  parchai'es  at  the  fales  with  the  Cer- 
tificate and  as  much  ])aper  money  at  made  up  d^e 
£  3800  were  taken  together  for  Thornton  Wi&i* 
ingtons  (hare,  and  that  as  the  fales  were  all  made 
for  ready  money,  and  few  debts  to  pay,  t>yo  tn^ 
a  half  per  cent  commiflion,  only,  were  allowed  thtt 
defendant. 

The  defendant  John  Taliaferro  excepted  to  ch^ 
report,  for  the  following  reafons,  amongft  others« 
f  •  That  the  certificates  for  the  emiifions  of  pzffStt 
Ipoaey  ia  Apr4  sind  Mby  *778,   being  for 
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'    * 

IWney  received  at  the  ftlei  of  the  eftate  and  fixnd*     Taliafen* 

ed   ought  to  be  confidered  as  part  of  the  fales;  ?* 

and  therefore  as  the  whole   amount  Qf  the  fales       ^^^<^^'^ 

was  credited,  the  faid  certificates  ought  not  to  be 

made  a  feparate  charge  again;  for  by  that  means 

the  defendant  was  twice  charged  with   the   £ama 

thing.     But  if  the  certificates   had  been  a  propel 

charge   the  depreciation   ought   to  be  Calculated 

from  the  time  the  certificates  were  received  by 

Km,   and  not  froth  the  time  they  were  paid  t<i 

Lewis,      a.  That  the  commiflloner  in  charging 

the  difBurfements  and  payments  by  the  defendant; 

had  made  hjm  liable  for  xbe  depreciation,  betweeit 

the  dates  ojp  the  receipts  and  thofe  of  the  payments^ 

whereas  if  the  fcale  was  to  be   applied  at   all  tho 

defendant  ought  not  to  be  anfwerable  for  the  lofs 

arifingfrom  the   intervening  depreciation;     JBiit 

that  according  to  the  a£t  of  AflVmb)y  all  payment^ 

in  paper  money  ought  to  ftand  at  their  nominal 

amount.     3.  That  2|'per  cent  was  not  a  fufficient 

commiiTion  for  his  admin iftration  on  the  eftate. 

On  thcfe  exceptioni  the  commiflloner  remark? 
cd  that  the  certificate  for  the  April  and  May  mo- 
ney could  not  be  included  in  the  fales  already 
made,  becaufe  it  is  credited  by  the  defendant  over 
and  above  the  fale9  of  the  eflate*  tio  that  the  on* 
ly  quefiion  is  whether  the  value  is  rightly  afper- 
tained?  To  which  therq  could  be  no  obje6lion ; 
becaufe  the  defendant  is  not  made  anfwerable  for 
more,  on  that  ground,  than  he  has  predit  for  in 
the  accounts  of  Minor  and  Waftiington.  In  which 
the  deiits  of  the  certificates,  with  intereft  in  the;r 
accounts,  correfpond  with  the  credit  to  the 
eftate  in  the  apcount  curreot ;  upon  which  ftate* 
ment  of  the  certificates,  he  oblerved  the  .de- 
fendants exception  vaniQied;  becaufe  he  paid  the 
fame  value  that  he  received.  That  as  tp  the  ex- 
ception concerning  the  difburfements,  and  pay- 
toents  made  by  the  defendant  he  thought  himfelf 
warranted  under  the  decretal  order  of  the  court  to  do 
the  parties  material  and  complete  juilice  as  far  as 
their  refpedlive  cafes  would  admit ;  and  that  tha 
f6l  of  AiTembly  did  not  prevent  a  fair  adjul^ment^ 

Ax.  ^ 
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of  the  accounts  of  executors,  adminiftratorsy  fi;uardj^ 
ans,  or  othci^  truftees.  That  the  z€t  &re^^ 
"  that  debts  and  coivtra6lj,  are  to  be  reduced  to 
f'  the  true  value  in  fpecie  at  the  days  or  thncs  the 
**  fame  were  incurred  or  entered  into.  A,  buys  a 
*'  horfe  of  B.  for  two  hundred  pounds  in  January 
**  1778  payable  January  I779»  but  he  fails  to  pay* 
5*  for  him.  until  January  17.82,  when  paper  money 
^'  ceafed  to  be.  a  circulating  medium  :.  When  the 
**  contraft  was  entered  into,  the  fcale  jwas  four 
•*  f9r  one,  and  therefor  A,  muft  owe  to  B,  ^[^  50 
**  with  Z' 7  :  10  for  three  years  intercft  thercoa 
5*  making  the  fum  of  jf  57  ;  10 ;  whereas  if  <the 
•*  term  incurred  i^  applied  to  the  debt  at  the  day 
**  of  payment,  wlKn  thefcal^  was  eight  for  one, 
•*  he  will  only  have  to  pay  half  that  lum.  That 
-**  the  laft  is  not  the  fenfe,  in  which  the  LegiQa- 
^*  ture  ufed  the  term .  itif^urredy  appears  clearly 
Mfrom  the  provifo  jb  the  fecond  fe6lion  of 
^theaA;  whereit  is  provided,  that  aflual  pay- 
**  meuts  made  in  the  then  current  paper  currency 
^<  fliould  not  be  fcaled.  The  injuftice  done  to  the 
"*'  debtor,  by  fcaling  the  debtor  contraft  at  the 
♦*  time  it  was  incurred  or  entered  into,  and  not  at 
*'  the  date  of  payment,  is  here  transferred  to  the 
"  creditor,  with  accumulated  force.  And  altho' 
'**  the  debtor  under  the  terms  of  the  aft  in  the  cafe 
'  **  propoundied,  would  pay  double,  yet,  if  he  paid 
"  the  creditor  with  intereft  on  the  laft  dayofDe- 
"  cember  1781,  to  wit,  two  hundred  and  thirty 

•  *'  pounds  reduced  by  the  fcale  of  one  thoufand  for 
"  one  making  four  llUHings  and  feven  pence^  he 
**  would  pay  him  with  about  the  two  hundred  and 

"  *«  fiftieth  part  of  hi^  debt.  The  laft  claufe  of  the 
**  aft  proves,  that  the  AfTembly  forefuw  that  grofii 
**  Injuftice  would  be  done  by  a  rigid  adlierence  to 
**  the  fcale,  or  to  the  payments  made   by   debtors 

*  **  and  therefore  a  difgretionary  power  was  veftcd 
**  in  the  courts.  Under  this  opinion  your  commii- 
**  fioner  has,  in  every  inftance  referred  to  him  by^ 
**  the  Court,  endeavored  to  do  juftice  to  both  debt- 
*' ors  and  c:  editors.  In  fome  cafes  where  the 
•*  credits  to  an  eftate  arofe  from  fales  on  credit, 

"  and 
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**  and  the  colle6lions  of  debts  due  to  the   tefhtor     Taliaferro 

^*  or  inteltate,    which  are  not    always  pun6lually        .-?'' 

**  paid,  he  hath  reduced  the  paper  money  credits       ^"^ 

"by  a  medium  fcale,  and  ufcd  the  lame   rule   for 

"  difburfements.     In  others  wjiere  the  fales  were 

^'  made  for  ready  money  and  no    debts  to  collefl^ 

"  and  few  or  no  demands  to  fatisfy  but  the  claims 

"of  diftributees,  he  hath  applied  the  fcaie accord-  ' 

"  ing  to  the  dates.     This  laft  rule  was  applied  to 

"the  cafe  under  confideration,    it   appearing  to 

*' your  commi/lioner  that  the  adniniftrator  had  no 

"debts  of  any  confecjuence  to  pay,    which  couW 

"  retard  the  diftvibutioM.** 

"'  That  the  whol^  of  tbe  difl^urfements  were  of 
"fucb  a  nature  as  made  them  neccflarily  known 
"  to  the  deffcndant,  and  it  was  theriifore  his  duty 
*' to  have  paid  them  dire6l^y,  as  be  liad  money  on 
"  hand  for  that  purpofe.'* 

The  Court  of  Chancery  overruled  tiie  eicceptS- 
ons,  and  decreed  payment  of  the  /'  158  :  9 :  2  to  ' 

theeftate  of  Waftungton,  and  of  the  Z'  361  :  18  :  7;^ 
to  Woodford,  with  interet^  on  each  fum  fr<5m  the 
5th  day  of  July  J779, 

Frotti  whi^  decree  Taliaferro  appealed  to  tlus 
court. 

Rawbolph  for  the  appellant.  Sailce  vs  Tafcs  ^ 
and  Granhrry  ys  Graiihcrry  f  contain  the  general 
tloclrines  of  the  court  upon  paper  money,  wiiich 
ought  to  influence  this  caie ;  and  prove  th^t  the 
appellant  ought  only  to  he  charged  according  to 
th^  fcale  vahie,  as  that  was  the  real  value  ot  the 
fuLjedin  his  hands.  For  thefc  was  no  default  in 
him,  and  he  was  ready  to  pay  the  ftiaies  oj£  the 
other  diilributecs  when  demanded. 

Marshall,  contra.  Relied  on  the  rcafonin^^  of 
the  coi]jmiflioaer  tipen  the  fubje(!il ;  and  added  that 

as 

•  I.  Wash.  126. 
1 1.  Wash.  «4«* 
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Taliaferro     ts  tlic  money  was  not  retained  for  paytneht  rf 
"'*  debts,  that  the  appellants  might  have  paid  it  over 

to  the  guardians  of  the  infants  at  "an  earlier  peri- 
od. 

•  Randolph  in  reply.     It  does  not  apjjear  thai 
the  guardians  ever  demanded  it. 

Cur*'  adv:  vult: 

Per:  Cur: 

**  The  court  is  of  opinion  that  the  reV-eipts  and 
•*  pajnnents  of  the  adminiftrator  to  the  end  of  the 
"year  1779  ought  not  to  have  been  reduced  to 
*'  fpecie,  by  the  legal  fcale  of  depreciation,  but 
*'  to  have  beeh  ftated  in  paper,  in  which  the  rc^ 
**  ceipts  and  paynietits  were.  The  reafoning  of 
•*  the  mafter  commiffioner,  on  the  fubjeft^  tends 
**  to  illuftrate  fome  of  the  evil  effe6ls  of  paper ;  but 
*'  it  belonged  to  the  Legiflature,  and  not  to  tbc 
**  Courts  of  Juftice,  to  fix  the  mode  of  winding  up 
•*  th;^t  unhappy  affair,  fo  as  to  lubjeft  individual^ 
"  on  the  whole,  to  the  lead  of  unavoidable  evils. 
"  Which  was  done  by  the  aft  of  178 1 ;  Amongft 
**  other  regulations,  it  is  declared  that  all'ai^rual 
*'  payments,  made  in  paper  in  difcharge  of  debts 
**  or  contrails,  fliould  Hand  at  their  nominal 
"  amount  and  not  be  fcaled:  Kor  is  the  <5afe  of 
**  fuch  payments  within  the  provifo  impcwering 
**  the  courts  to  vary  the  fcale  upon  equitable  cir- 
*'  cumftances.  Perfiaps  the  condu6l  of  this  adm:- 
**  nillrator  is  lefs  exceptionable,* than  ^Imoft  any 
*'  which  hath  been  brought  before  a  court ;  fince, 
"  in  the  next  year  after  the  inteftates  death,  he 
"  paid  the  two  complaining  dlftributees  all,  near- 
"  ly  all,  or  probably  over,  their  proportions  of 
*'  the  eftate  to  that  period.  The  account  ought 
"  to  be  ftated  in  paper  to  the  time  of  the  laft  pay 
**  ment  to  them,  and  the  balance,  either  way,  re- 
**  ducedby  the  fcale  of  that  month,  carried  to  the 
**  account  of  fubfequent  fpecie  articles,  Snd  inte- 
'*^  reft  allowed  againft  the  debtor  from  time  to  tin\e 
**  thereafter.    The  court  is  further  of  opinion  the 

*'  adminiftrator 
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• 
'*  admiftiftrator  ought  to  be  allowed  five  per  cent     Taliaferro 
*'  commiflions  on  the  amount  of  the  falei  and  debts        *  ^"^   * 
*' received  by  himfelf  (but  not  on  the  loan  offict       ,^^"'.^^. 
"  certificates  or  debts  colle6lcd  by  Day,  who  pro* 
**bably  retained   a  commiifion;)    that  allowance 
"  not  being  too  great  for  felling  and  receivings 
"  paying  and  accounting  for  the  money,  andrifquc* 
"ing  the   receipt  of  counterfeit  paper;    an   in^  ♦ 

•^  iiance  of  which  appears  to  have  happened  to  hift 
"lofs.  Ainong'-t  the  loan  certificates  is  aeon* 
"  tineaul  one  for  one  thoufand  three  hundred  and 
"  forty  feven  pounds  twelve  {hillings  emifilons  of 
"April  And  ^Vlay  money  1778,  wMch  the  admi- 
"  niitrator  is  charged  wirh,  becaufe  it  is  part  of 
*'  four  thoutand  feven  hundred  and  thirty  nine 
"p^junds,  thirteen  ihiliings  and  four  pence  credit- 
"  eti  in  hit>  account  for  the  certificates,  befides  a 
**  credit  for  the  aiiiou'it  of  the  whole  fales:  This 
^*  hfc  itatcs  in  hi3  t\ce]Hions  to  have  been  a  mif. 
'*  take  as  to  the  ccrtiiicaies  in  queftion  j  which 
**  ^ere  taken  for  paper  money  received  for  tjfhe 
"  fales  and  funded  by  hirn  ;  andTo  a  double  charge. 
*^  Iv'hich,  rha'  noi  proved,  is  very  probable ;  lince 
"  the  certificates,  being  after  the  inteftates  deaths 
"  muft  have  been  for  paper  found  in  the  houfe  or 
**  received  by  llie  adminillrator  for  fales  or  debts: 
**0f  the  fijrmer  ei^^lity  pounds  fix  f^iiilings  and  fix 
" pence  i»  accounted  for,  which  it  is  prefumed 
"  was  all.  It  is  rtrmurkaMe  that  a  like  triftake 
"was  made  by  the  ^.dminift^ator  in  the  cafe  of 
*'  Amiitlcad*'s  certiiicates  which  was  corre<^led  by 
"  the  comniiiRouer.  This  article,  therefore,  of 
"one  thoufand  three  hundred  and  forty  feven 
"  pounds  twelve  ihiiiings  ought  to  be  open  for 
*^  enquiry  and  adjuiinieiit  on  taking  the  new  ac- 
**  count.  The  decree  in  favour  of  the  reprefen- 
"  tatives  of  William  Woodford  the  co-adtniniilra- 
**  tor  feems  improper,  fince  no  conteft,  between 
''  them  and  the  appellee,  appears  in  the  record, 
"  nor  any  account  of  their  feparate  tranfa6lions,* 
"  exeept  in  the  ftate  of  the  accounts  by  the  com- 
"  miflioner ;    unlefs   that  was    done  by  confent 
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^*  which  would  juiKfy  it.  And  that  the  dccrefc 
**  aforefaid  is  erroneous.  Therefore  it  is  decreed 
**  and  ordered  that  the  fame  be  reverfed  and  an* 
*'  nulled ;  and  that  the  appellees  pay  to  the  appeK 
**  lant  his  cofts  by  him  expended  in  the  profecu* 
*'  tion  of  his  appeal  aforefaid  here;  and  the  caufe 
^  is  remanded  to  the  faid  High  Court  of  Chance- 
V  ry,  for  that  court  to  have  the  account,  between 
•*  the  parties,  reformed;  and  a  decree  entered, 
^'  according  to  the  principles  of  this  decree*" 


ANDERSON 

against 
ANDERSON. 

TKfe  po>VeJr 
ofthecourtof  -—-—--.-,  ,  -  ,  i-  .  tv.  , 
tkanccry,over  T^  HIS  was  an  appeal  from  a  decree  of  the  High 
an  appeal  to  J[  Court  of  Chancery,  in  a  fuit  brought  by  Jane 
tins  c«urt,  Anderfon  by  her  next  friend  againft  George  Andcn- 
^4  day  ot  the  ^^^  *"^  Others.  The  bill  ftates  that  the  plaintiff, 
next  term,  af-  before  her  marriage  with  George  Anderfon,  was  en- 
ter the  decree  titled  to  the  remainder  in  certain  flaves  after  th« 
^ptonounc-  death  of  her  mother  Rebecca  Tucker.     That,  in 

A  d  th  the  year  1787,  fhe  agreed  to  marry  the  faid  George 

fore  if  fecuril  Anderfon,    who  was  at  the  time  indebted  beyond 

ty  be  given  in  his  fortune;    but  that  circumftance  was  unknown 

the    vacation  to  the  plaintiff.     That  her  frienda  thinking  it  ad- 

thatcourtcan-  yifable,  a  marriajre  contra6l,  to  fecure  her  proper- 

not     difallow  ^     r  u-  j-?  j  i  .u 

the  appeal  be-  ^7  ^^^^^  "*s  creditors,   was  agreed  upun ;    and  the 

caufc  the  ap-  friends  of  the  plaintiff  recommended,  that  Colonel 
pellant  docs  George  Nicholas,  an  eminent  pra6litioner  of  the 
not  give  other  j^w,  fhould  draw  it :  to  which  the  faid  George 
M^iriajrefet-  Anderfon  objeftcd,  becaufe  he  faid  his  brother,] 
tlement  muft  "^^^  was  a  lawyer,  would  draw  it  without  expencc. 
be  recorded,.  1  his,  the  plaintiff  and  her  friends,  who  coniSded 
within  eight  in  the  faid  George,  could  not  refufe ;  and,  acQord- 
months,  or  it  j^gly,  he  was  requefted  to  get  his  brother  to  draw 

will     be      void-  °  "^ '  .     ,  r         i»  '  J^  ^  rv\.    ^ 

againft    prior  P^^P^T  articles,  for  lecuTing  the  property*    1  hat, 
creditors.  ^ 
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I  (hort  time  before-  the  marriage,  the  faid  Georgia 
produced  a  paper,  which  he  faid  was  fuch  an  one 
)s  would  anfwer  the  intended  purpofe ;  but  the 
plaintifFa  friends  were  not  fatbiied,  and  an  additi- 
on was  made :  which  they  (who  were  ignorant  oi 
law,  and  no  counfel  could  be  had)  fuppofed  to  be 
fufficient.  That  the  marriage  afterwards  took  efr 
feft;  and  the  plaintiff  has  unce  d\fc;overed»  ^a^ 
the  debts  of  thp  faid  George,  contra£led  before 
marriagCy  are  more  tlian  fufScient  to  fwallow  up 
the  whole  eftate.  That  the  marriage  contra6l  has 
been  fuppofed  infufficient  to  prot^iSl  the  property 
from  former  creditors  and  that  the  brother  of  th^ 
(aid  George  has  fince  declared  he  intended  it 
fliould  be  mfufficient,  the  creditors  being  ebicjiy 
bis  relations.  That  the  creditors  have  taken  the 
flaves  in  execution ;  although  they  did  not  truft 
him  on  the  faith  of  the  fame*  That  the  intentioii 
of  the  plaintiff  and  her  friends  was  to  fecure  the 
property  to  herfelf  and  children.  The  bill  there* 
fore  prays  that  the  faid  George  and  his  creditor^ 
may  hp  made  defendants  ;  that  the  creditors  may 
be  enjoined  5  that  the  flaves  may  be  fettled  agrees 
able  to  the  marriage  contraft  i  and  that  the  plain* 
tiff  may  have  general  relief^ 

The  .anfwer  of  George  Anderfon  admits  the 
plaintiffs  right  to  the  remainder  in  the  flaves ;  That 
the  marriage  contra6^  was  propofed  in  order  to 
protqcb  the  property  from  the  cre4icors  of  the  de- 
fendant ;  and  that  Colonel  Nicholas  ihould  draw 
it.  That  the  defendant  ob]e<Slcd  and  propofed 
his  brother  flpuld  draw  it ;  but  that  this  was  not 
done  with  ^ny  improper  motive.  That  he  appli- 
ed to  his  brother,  and  requefted  him  to  draw  the 
eontraiSl  according  tp  the  agreement  with  the 
'  pli|intiff  and  her  friends.  That  his  brother  drew 
a  writing,  which  he  delivered  to  the  defendant  as 
fuiEgient;  but  Colonel  Coles  with  whom  the  plain- 
■  tiff  then  lived,  after  (liewingit  to  the  plaintiff  and 
her  mother,  objefted  tP  ifs  fufficiency ;  and 
thereupon  the  addition  was  made.  That  he  be* 
lieves  his  brother  was  actuated  by  unworthy  mo- 
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tives,  but  this  ws^s  not  known  or  fufpeftcd  by  ih* 
defendant  until  "after  the  marriage. 

Xbe  creditors  fay  th<5y  know  nothing  of  th: 
(raudi  if  ther^  was.  any. 

■  The  depofitions  prove  that  the  debts  exifte4 
prior  to  the  marria^e^  that  a  marriage  contract 
was  ftipulated  for  J -and  Anderf©f>-*3  brother  faya 
he  wrote  one.  That  h<^  conii4er*od  it  immaterial  i 
a^t  the  time,  in' what  manner  it  was  drawn,  as  th^ 
faid  George  informed  Mm  it  was  buly  to  fatisff 
the  plaintiffs  mothdr^  z,fid  that  it  woalabe  deftroy. 
ed  afterwards.  ' 

Tl^e  marrijgkge  contra^  is  in  the  words  fgl- 
lowingi  "  This  indenture  made  the  24th  of  March 
<*  1787,  between  George  Anderfon  of  the  city  of 
V  Richmond  of  the '©ne  part»  and  Jane  Tucker  of 
i\  the  county  of  Albemarle  and  parifh  of  St.  Ann 
^*  of  the  other  p?^rt  witncfseth,  that  whereas  a 
**  marriage  is  about  to  be  folemni2e4  betn^een  the 
*''  faid  parties,  and  for  the  greater  cafe,  fati^.faflion 
**  and  affurance  of  the  faid  Jane,  the  faid  George 
.*'  doth  hereby  agree  on  hi^  part  that  in  cafe  he 
^*  fhould  hav^  no  iffue  on  the  body  of  the  faid 
"  Jane  and  ia  cafe  the  faid  Jane  fliould  furvive 
*^  the  faid  George  th^;  then  and  in  that  cafe  the 
*'^  faid  George  doth  agrpe  to  relinquifti  and  anouncie 
*'  all  claims  and  demand  to  all  the  flaves  now  in 
"  poffeflion  of  the  faid  Jane  or  all  the  flaves  that 
*'  are  now  her  property,  that  may  accrue  to  him 
^  the  faid  George  by  the  union  aforefaid,  and  by 
**  the  laws  of  the  land,  and  the  ffiid  George  doth 
**  further  agree  that  in  cafe  he  fhould  leave  no 
^'  iifue  by  the  faid  Jane  and  in  cafe  ftie  fliould  fur- 
♦*  vive  him,  that  then  and  in  that  eafe,  the  faid  Jane 
**  may  difpofe  of  by  will,  deed  or  any  other  con- 
♦'  veyancc,  whatever  all  the  flaves  now  in  her  pof- 
**  fefiion  with  their  future  increafe  or  that  are  now 
**  her  property  to  any  perfon  or  perfons  ts  Cbe 
*^  nr.ay  think  fit*     In  witnefs  whereof  I  have  here 
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I^.Tinto  fet  my  hand  and  affixed  my  feal  the  day  and 
'*  year  above  written. 

GEORGE  ANDERSON* 

Signed  sealed  and  deliver* 
ed  in  tbe  presence  of 

John  Coles. 

**  It  is  alfo  agreed  by  the  faid  George  Anderfon 
^'  that  aone  of  the  fiavei  above  mentioned  or  thak 
*'  may  accrue  to  him  by  the  union  before  named 
*'  or  their  future  increafe  (hall  be  given  to  any 
"  other  than  the  iffue  of  the  faid  Jane,  or  ihaU 
"  they  or  any  of  them  be  fold  on  dny  account 
*^  whatever,  without  the  confent  of-the  faid  Jane. 

GEQRG£  AI^DERSON.'f 

JoHH  CpLfea. 

At  Albemarle  September  Oour(  1788  it  waf 
acknowledged  by  George  Anderfon  and  ordere(^ 
to  be  recorded ;  and  at  Albemarle  May  Court 
1791,  it  was  proved  by  John  Cole:^  the  vitaefs 
thereto.  •    .  - 

The  Court  of  Chaneeiy  on  the  5th  of  June  1794 
difmiifed  the  bill ;  and  the  plaintiff  prayed  an  ap- 
peal to  this  Court,  whichTWas  allowed  on  her  giv- 
ing bond  within  two  months.  This  ihe  failed  ^ 
do )  and  afterwards,  that  is  to  fay  on  the  26th  of 
Axiguft  1794*  petitioned  the  Chancellor  out  of 
court  to  be  allowed  to  give  bond  ^nd  profecute 
the  appeal,  as  fhe  had  been  prevented  by  accident 
frona  giving  it  before;  The  Chancellor  allowed, 
the  petition, 'and  the  plaintiff  gave  bond;  bi|t  a^ 
the  September  term  following  the  Court  of  Chan- 
cery fet  afide  the  allowance,  of  the  appeal,  unleff 
the  plaintiff  by  the  26th  of  that  month,  gave  fuc^| 
fecurity  as  Ihould  be  approved  of.  by  the  Court;. 
In  March  1797,  the  plaititiff  having  {ailed  to  givf 
the  laft  mentk>nQ4  fecurity^  the  Court  of  Gb^ince* 
ry  allowed  her  to  gjive  boiid  within .  two  month«s» 
if  the  Court  of  Appeals  fhould  be  of  opinion  thai 
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/Anderfiit    'the  Court  of  Chancery  then  had  power  to  |pot 

.A«"^f«i      the  appeal. 

HANDOtFH  for  the  appellant.  Made  two  points* 
X*  That  the  appeal  was  regularly  depen<^ng  in 
this  court.  2.  That  the  fraud  would  protefl  the 
eftate  for  th^  benefit  of  the  plaintiff. 

Astothefirft; 

After  the  appeal  had  once  been  allowed,  the 
Court  of  Chancery  had  no  further  controul  over 
it ;  and  the  fituation  of  the  appellant  will  induce 
the  court,  who  are  not  confined  to  any  limited 
time  for  allowing  the  fecurity,  to  extend  the  peri- 
fid  farther  in  this,  than  ordinaty  cafes. 

As  to  the  fecond: 

If  George  Anderfoft  only  were  concerned,  there 
could  be  no  queflion  about  it ;  for  it  is  clear  that 
relief  would  be  given:  But  his  creditors  ought 
pot  to  be  in  a  better  fituation  than  hunfelf,  as 
they  can  only  have  the  fame  rights  which  he  has. 
Nor  will  the  failure  to  record,  within  the  eight 
months,  help  their  cafe ;  becaufe  it  was  owing  to 
George  Anderfon  himfelf ,  whofe  negleft  waf  a 
fr^ud,  which  ought  not  to  injure  the  rights  of  the 
wife. 

WiCKHAM  contra.  The  afil  of  AiTembly  is  ex^  | 
pTefs,  that  the  deed  not  having  been  recorded 
within,  the  eight  months,  is  void  againft  the  ere*- 
ditors.  So  that  it  is  as  if  there  had  been  no  fei- 
tlement :  But  if  there  had  been  none,  then  the 
law  would  have  vetted  the  property  in  the  wife; 
and  as  the  deed  was  not  recorded,  the  prefumpti^ 
on  was  that  it  had  vefted  by  the  intermarri^^ 
The  alledged  fhiud  can  make  no  difference,  ror 
if  one  man  ^ets  poffefiiion  of  anothers  eftate,  and 
-fells  to  a  third  perfon,  without  notice,  it  is  goodc 
And  the  cafe,  in  effe£t,  is  the  fame  here.  It  makes 
^o  difference  whether  the  debts  originated  before 
or  after  the  marriage ;  £or,  as  the  fettlement  was 
not  recorded  within  the  eight  months,  the  a& 
^ould  c4uill}^affe£l  them  in  either  cafe, 
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Warden  on  the  fahie  fide.     The  fettlement  is ' 
extremely  defeflive.  For  proper  trvifts  and  limita- 
tions to  prefcrve  the  eft^te  are  not  iiiferted :    And 
upon  that  ground  alfo  the  creditors  muft  prevail. 

Marshall  on  the  fame  fide.  If  any  fraud  hag 
teen  committed,  the  creditors  were  not  concern- 
ed in  it;  and  therefore  it  cannot  be  obje<5tedagainft 
them.  It  is  no  objeftion  to  fay,  that  they  did  not 
imft  Anderfon  upon  the  credit  of  this  property ; 
for  the  a6l  includes  them,  neverthelefs,  as  it  ren- 
ders the  deed  void  againft  all  creditors.  In  which 
refpedl  the  a£l  makes  a  difference  between  credi- 
tors and  purchafers.  Of  courfe,  if  the  creditors 
have  been  guilty  of  no  fraud,  it  foHovvs  that  the 
fetdement  cannot  operate  againft  them ;  but  they 
have  the  fame  rights  which  they  would  liave  had, 
ix  the  fettlement  had  not  been  made* 

Randolph  in  reply.  Recording  the  deed  in 
September  1788  was  fufficient  by  relation.  That 
is  the  principle  with  rfegard  to  the  enrollment  of 
deeds  of  bargain  and  fale  in  England.  By  the  a6l 
of  1785,  for  regulating  conveyances,  property, 
moving  from  the  covenantor  only,  is  cQntejnplat- 
cd;  and  therefore  that  law  does  not  apply  to  the 
prefent  cafe,*  where  the  property  belonged  to  the 
wife.  For  the  covenants  here  are  all  on  the  part 
of  the  halband.  I  he  word  creditors  in  the  a(5l  is 
to  be  underftood  with  an  exception  of  the  wife's 
iniereft*  It  is  ufcd  more  ftrongly  in  tlie  ftatute 
^^iizahetb^  than  in  Qiir'a6li  and  yet  it  has  al* 
ways  been  taken  there  in  a  fenfe  according  to  the 
rule  in  the  Bankrupt  laws,  which  exctpts  the 
rights  of  the  wife,  although  the  terms  in  thofc 
laws  are  flronger  than  the  words  of  our  acl.  i, 
A^-.  190.  2.  Atk,  ^6%.  3.  Aik,  399.  It  was  the- 
culpable  negledl  of  the  hufoand,  to  whom  it  was 
confided,  that  prevented  the  deed  frorn  being  re- 
corded within  the  eight  months;  and  that  was  a 
frtud,  which  will  take  ^he  cafe  out  of  the  opera- 
tion of  the  Ilatut€.     For  the  court  will  fupply  the  • 
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omiffion  to  record,  l.  y^rfu  564*  George  Ander^ 
fon  wis  a  triiftee  for  his  wife ;  whofe  inrereft  was 
prevented,  by  the  coniraft,  from  vefling  in  him  \ 
and  therefore  his  creditors,  can  nave  no  right,  2. 
Fez*  665:  He  coiild  not,  by  any  a6l  of  his,  bar 
her  equity.  4.  Bro.  Cb.  cas^  326.  1.  Wins\  459. 
Of  courfe,  as  the  creditors  attempt  to  charge  the 
eftate  merely  by  the  operatibn  of  law,  it  is  con> 
petent  to  the  wife  to  rebut  that  operation,  by 
fliewing  the  fraud  and  its  eflPefls  in  preventing 
^he  proper  fteps  from  being  taken  for  her  fecurity. 

WiCKHAjir.  As  the  deed  was  not  recorded  the 
treditors  relied,  that  this  was  the  property  of 
George  Anderfon,  and  gave  faith  tn  it  according- 
ly. So  that,  if  he  be  a  truftee  for  the  wife,  ftill, 
the  deed,  not  having  been  recorded,  is  void  againft 
the  creditors ;  for  whether  truftee  or  not,  it  will 
make  no  difference  in  that  refpe(il:,'as  he  has  the 
legal  eftate  in  him,  and  the  deed  is  void  by  the 
a6l  of  Affembly.  The  arguments  drawn  from  the 
ftatute  of  Elizabeth  are  irrelevant;  becaule  here 
was  no  intention  to  defraud.  But  if  there  was, 
and  the  creditors  were  not  concerned  in  it,  they 
would  not  be  affefled  by  it.  There  is  no  founda- 
tion  for  the  diftinftion  taken  bet-^veen  the  proper- 
ty of  the  wife  and4:hat  of  the  hufband';  .for  fettle- 
tnents  are  more  frequently  made  of  the  porpcrt)^ 
of  the  wife,  than  of  that  of  the  husband ;  and  the 
conftru6lion  contended  for  on  the  other  fide  would 
repeal  the  law.  As  the  deed  contained  no  fettle- 
inent  of  lands,  recording  it  in  Albemarle  Court 
would  not  have  been  fufficientj  for  that  is  ex'- 
prefsly  againft  the  words  of  the  ad  of  Affembly. 

Randolph.  The  deed  was  executed  in  Albi- 
inarle  county;  and  therefore  that  was  the  propei* 
court  to  record  it  in. 

Cur:  adv:  vuit. 

LYONS  Judge,  after  Rating  the  cafe,  deliver'* 
td  the  refolution  of  the  Court  as  follows. 
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The  firft  queftion  »>  whether  the  appeal  is  pro* 
perly  brought  up  ? 

We  are  of  opinion,  thatttie  p6wer  of  the  Court 
of  Chancerj'  ceafed  on  the  loth  of  September 
1794 ;  when  the  fiext  term  after  the  making  of  the 
decree  commenced;  and,  from  that  period,  that 
it  belonged  to  this  Court  only  to  determine  on  the' 
"fufficiency  of  the  fecurity;  as  the  caufe  was  thdn. 
here,  and  the  Court  of  Chancery  had  no  longer 
any  controui  over  it.  For  the  authority  of  that* 
Court,  accordihg  to  the  true  con(lru£Uon  of  the  afk 
Qf  Affembly,  expired  with  the  vacation,  which  foK 
lowed  the  decree;  and  therefore  its  fubfequenti 
proceedings  were  altogether  void.  Of  courfe  the, 
appeal  having  been  granted  in  Auguft  1794,  and^ 
fecurity  given  according  to  law,  it  rauftiland^ 

The  r.ext  queftion  i?,  whether  a  Court  of  Equw 
ty  can  fupply  the  omiffion  and  defeft  in  not  re* 
cording  the  marriaj;e  articles,  within  eight  mont hit' 
according  to  luc  'd(^  of  Afi'embly  for  regulating 
conveyances? 

^  Chancellors  in  Fnglfind  have  goue  great  lengths' 
in  fupplying  defedls  in  conveyances,  as  appears' 
from  the  cafe  of  Taylor  vs  V/bcelsr  2.  Vern.  564, 
and  other  cafes  cited  at  the  bar;  but  we  Ao  not 
know  what  provifions  or  refervations  there-  might 
have  been  in  tlie  ail  ( f  Parliament  or  cuftom  re- 
ferred to  in  thofe  cafes,  or  i  1  the  bankrupt  laws  of 
(hat  country  alluded  to  in  the  argument. 

The  a6t  of  AfTcmbly^  for  regulating  conveyances  - 
m  this  (late,  was  made  t«  protect  creditors  and 
purchafers  agalnft  focict  truiJs  and  latent  titles; 
and  for  that  purpofe  only:  Since  it  contains  a 
provifo,  that  the  deed,  although  not  proved  within 
eight  months,  .fliall  be  binding  between  the  parties, 
as  it  was  at  common  law  j  and  the  provifo  is  an 
exception  wh'ch  proves  the  rule,  that  is  to  fay^ 
that  the  deed  fliall  not  bind  any  but  the  partiea^ 
themfelves. 
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But  iNrhen  a  ftatue  fiiy«  cxprcfsly^  that  a  d 
vcyance  fliall  not  bind,  can  a  Court  of  Equity  t 
that  it  fliall?  Surely  that  would  be  to  repeal  \ 
aft  5  and  therefore  equity  will  not  interpofe 
fuch  cafes,  notwithftanding  accident  or  unavo 
able  nedeffity.  For  the  power  of  a  ftatute  is  lo  g^e 
that  it  hag  been  faid,  that  even  infants  woi 
have  been  bound  by  the  aft  of  limitations,  if  the 
had  been  no  exception  with  regard  to  them,  co 
tained  in  the  ftatute  itfelf^ 

It  is  true  that  there  are  no  negative  words, 
the  aft  of  Affembly,  to  exclude  thejurifdiftion  of 
Coutt  of  Equity  in  the  prefent  cafe.  But  a  Cou 
of  Equity  muft  confult  the  intention  of  the  Legi 
lature  as  well  as  Courts  of  Law ;  and  when  tli 
Lcgiflature  have  determined  a  matter  with  its  cii 
cumftanceii,  a  Court  of  Equit}^  cannot  intermeddle 
or  relieve  againft  the  exprefs  proviiions  of  the  &^ 
tute. 

Fraud,  however,  is  ftill  left  open  for  a  Cour\ 
of  Equity  to  aft  upon  ;  and  if  a  creditor  or  purcha 
fer  bafl  been  guilty  of  a  fraud,  by  preventing  th* 
deed  from  being  retordedj,  or  otherwife,  Equit) 
may  ftill  relieve;  as  no  perfon  ought  to  take  ad 
vantage  of  his  own  fraud  a«d  obtain  the  benefit  of  th« 
ftatute  by  undue  means.  For  the  aft  was  intend- 
ed only  to  fecure  fair  and  honeft  creditors  and  pur- 
chafers  ;  and  not  to  proteft  the  fraud  and  circum* 
vention  of  either  of  them. 

But  as  the  appellees,  in  this  cafe,  do  not  appear  to 
hive  l>een  parties  or  privies  to  any  fraud,  nor  are 
even  charged  with  it  in  the  bill,  they  certainly  are 
entitled  to  the  full  benefit  of  the  aft  for  fecur 5 ng 
their juft  debts;  and  the  marriage  agreement  can- 
not now  be  fet  up  in  equity  to  defeat  them :  Ef- 
pecially  as  no  excufe,  for  keeping  up  the  marriage 
articles  fo  long,  is  even  alledged ;  if  any  could  be 
admitted* 

Rebecca  Tucker  dbes  not  fliew  any  title  to 
the  flaves  flie  claims ;  and,  if  flie  has  any,  (he  may 
recover  at  law* 
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.w  other  qneftions  ma4e  are  not  now  n^ceflii* 
bd  determined:  and  therefore  they  are  re* 
"".  for  future  difcuffion*    t 

decree  of  the  Court  of  Chancery  is  to  be 
acd. 
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COUBT  of  APPEALS 

APRIL    TERM    of    the    YEAR    x8oo- 

u    '. 
'  GUERRANT 

against 
TAYLOE, 

If  there  be  HP^  H  E  appellant  was  (her iff  of  the  county  of 
judgment  a-  \^  Goochland,  and  had  levied  the  amount  of  an 
%}^^  /  ^t'  execution,  which  had  been  put  into  his  hands  by 
!iunt^mo!  tlie  appellee;  but  had  failed  to  pay  over  the  mo,; 
ney  levied  on  ney.  Upon  which  the  appellee  moved  for  anq 
an  execution  obtained  judgment  in  the  Diftridl  Court,  for  the 
with  the  15  p.  amount  of  the  money  levied  with  the  15  per  cenf 
anThcTpS  d^^ag^^-  ^^^^'^  ^^^^^  judgment  the  appellant 
The  appellee,    appealed  to  this  court. 

fy  x^ir'a  WicKHAM  for  the  appellee.  After  obferving 
daraageS^^  for  ^^^^  there  was  no  error  in  the  judgment,  faid  that 
retarding  the  the  appellee  was  entitled  to  the  15  percent  da- 
execution  and  mages,  notwithftanding  the  adl  of  A^embly  w]^ch 
^1*^*"^nTi*' "'  gives  10  per  cenjt  damages  only  in  cafe  of  appeals, 
of*^  die  judg-  '^^^^  ^^^^  ^^^^  ^f  ^^^  Iheriff  was  an  exception  to 
mrnt,  may  the  general  rule ;  for  the  (heriff  would  otherwife 
ftill  have  his  be  a  gainer  inftead  of  a  lofer  by  the  appeal;  be- 
15  per  cent  caufe  by  delaying  the  execution  of  the  judgment 
coJSSo  the  ^«  leffened  the  intereft.  At  any  rate  the  appellee 
judgment  of  "^ay  relinquifh  the  damages  in  this  court,  and 
the  Court  be-  talce  a  fimple  «iffirmance  Of  the  judgment  witbouc 
^olfv.  ^he  10  per  cent  damages,  and  then  by  the  terms 
'  "       of  ' 
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of  the  judgment  which  is  ftri6lly  conformable  to 
the  direclions  of  the  adl  of  Affembly^  the  appellee 
will  be  entitled  to  the  15  per  cent  damages, 

ROANE  Judge.  Arfe  you  contented  to  take  a 
fimple  alffirmance  without  any  damages  for.  retard* 
ing  the  execution  ?  .  » 

WiCKHAM.     Yes. 

per:  Cur.     Affirm  the  jud^^nt  t^en,  without 

any  damages. 


10^ 


Oenrrant 

Tayloc. 


sPOTswoqn 

against 
PENDLETON. 

IN  a>n  a<5liQn  on  the  cafe,  fought  by  Pendleton 
againll  Spotfwood  ia  the  Diltridl  Court,  the 
declaration  was  as  follows,  "  Benjamin  Pendleton 
"  complains  of  Alexander  Spotfwood  in  cuftody 
*'  &c.  of  jthis^  to  wit,  that  wherea*;,  firft  day  of 
**  O6lober  1790  there  was  an  appeal  irom  a  judg- 
**  ment  qf  the  County  Court  of  Spurfylvania,  de- 
**  pending  in  the  Dillri6l  Court  holdcn  at  Frede- 
*^  rickJbi^^g,  in  which  appeal  the  faid  Alexander 
M  Spotfwood  was  appellant,  and  the  faid  Benjs^- 
t*  min  was  appellee,  when  and  where  it  was 
**  agreed  by  faid  Alexander  Spotfwood  that  if  the 
f*  faid  Benjamin  Peodletpu  wqu1<^  agree  to  have 
i*  the  fai4  appeal  difmiffed,  that  he  the  faid  Alex- 
**  ander  would  pay  him  the  full  amqunt  of  the 
f*  debt,  damages  and  cofts  then  due  on  faid  ap- 
•*  peal,  and  the  faid^  Benjamin  avers  that  he  did 
^*  agree  to  have  the  faid  appeal  dift^iiffed  and  it 
f'  was  in  confequence  difmiflTed,'  and  hedothmore- 
^  oyer  ayer  that  the  amount  ^f  the  debt,  damages 

\  4*  and 
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peUant  pro« 
miietheappeU 
lee,  that  it  the 
latter  will  a- 
giee  to  hav^ 
the  appeal  dif- 
miiTcd  ^he  ap- 
pellant imI! 
pav  hira  the 
full  amount 
ofthedeb^icia 
xn-^ges  and 
cofh  (hen  duc 
upon  the  ap> 
pealy  uad  ttie 
appellee  cen- 
itnti  thereto 
andtl^e  appeal 
is  cifqi  lild  a- 
greedy  the  a  p-i 
pclkc  play 
maintain  af- 
i'umpiltonthit 
promife.  *  '  ' 
The  Court 
may  I  aye  tb^ 
.cfueftion  oi  da- 
mages in  fuch 
a  cafe, to  the 
jury.       ^   ■-' 
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*.*  and  cofts  then  duo  upon  the  appeal  was  £  22| 
*\5  •  7i'  Of  which  the  faid  defendant  had  notice 
**  by  reafon  of  all  which  premifes  the  faid  defend 
**  ant  became  liable  to  pay  to  the  faid  plalntiflFiIu 
^  faid  £  222  ;  5  :  7t  5  ai^d  being  fo  liable  he  rft» 
**  wards,  to  wit,  on  the  day  and  year  I^^fl  mend 
•*  oncd,  at  the  county  aforefaid,  in  confiderat'oi 
**  thereof,  undertook  and  faithfully  promifed  thai 
>^  he  woiild  pay  the  C<iid  £  :^a^  i  5  •  7*  to  the  izu 
*'  Benjamin  whenever  he  fliould  b^  afterward 
**  thereto  required.  Neverthelefs  the  faid  Alex- 
*'  ander,  altho*  often  recjuired  hath  not  yet  paid 
**  the  faid  £  222:5:74  to  the  faid  Benjamin, 
*'  but  hitherto  to  pay  the  fame  hath  refufed  and 
•*  ftill  doth  rcf4ft  to  th6  damage  of  the  faid  plain- 
*'  tiff  of  fixty  pounds  and  therefore  he  brings  fuic 
*'  &c/^  Plea  n07i  assumpsit^  and  iffue.  Upon  the 
trial  of  the  caufe  the  defendant  filed  a  bill  of  ex* 
ception§  whi<:h  ftatcd  that,  ''  The  defendant  mov- 
**  cd  the  court  to  inftru6l  the  jurj',  that  the  10 
**  per  cent  before  the  appeal  was  difmiffed  was 
**  not  due,  and  was  not  included  in  the  contra^^ 
•*  ftated  in  the  declaration.  It  appearing  alfo, 
**  from  the  record,  that  the  appeal  mentioned  in 
•*  the  declaration  was  difmiffed  in  the  year  1791; 
**  but  the  court,  being  divided,  did  not  inftrucl 
**  the  jury,  for  the  following  reafons,  becaufe  it 
•*  depended  upon  the  evidence,  what  the  parties 
*^  agreed  was  due,  at  the  time  the  contradl  was 
•*  made  for  the  difmiffion,  and  l>eGaafc  th^  jury 
'  **  were  the  judges  of  the  faid  contrail,  which  was 
*'  verbal." 

There  is  a  copy  of  th?  order  for  difmiffing  tl)e 
.  appeal,  copied  by  the  clerk  into  the  record,  which 
is  in  thefe  vjrords,  ^*  Fredcrickfburg  Diftrift  Court 
'*  April  30lh  179 !•  Alexander  Spotfwood  appel- 
**  lant  againd  Benjanan  Pendleton  appejlee,  upon 
*'  an  appeaL  This  fuit  being  agreed  between  tlic 
*'  parties,  it  is  difoiifled." 

There  was  a  verdi6l  and  jtid^ment  for  the  plain- 
tiff; and  the  defendant  appealed  to  this  courts 

*    *  WlCKpA>J 
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WiCKHAM  tor  tlie  appellant.  The  judgment  is 
Upt  del'cribed  with  fufficient  precifion,  as  it  is  tht 
foundation  and  git  of  the  a<5lian.  But  if  it  wtis, 
fHll  the  action  could  not  he  maintained ;  becaufc 
it  18  assumpsit  for  matter  of  record.  Which  will 
not  lie,  as  the  party  has  a  hi<^her  remedy  «  Con*, 
fequently  if  it  were  true  that  it  lay  for  the  dama* 
ges,  it  would  not  for  the  judgment  itfelf.  Be- 
Cdes  the  Court  left  the  queftion  of  damages  to  the 
jury  improperly:  i.  Becaufe  Uie  evidence  did 
not  correfpond  with  the  declaration  j  which  ought 
to  have  ftated  the  amount  of  the  damages  :  2.  Be- 
caufe  the  amount  of  the  damages  was  a  queflion  of 
law ;  and  therefore  (hould  have  been  decided  by 
the  Court. 

Randolph  tontra.  The  jufticeof  the  cafe  has 
certainly  been  attained,  and  therefore  every  thing 
is  to  be  prefumcd  in  favour  of  the  judgment.  The 
aflumpfit  was  not  in  conlideration  of  the  judgment^ 
but  of  the  difmiffion  ;  and  the  Judgment  was  gone 
by  the  appeal,  having  been  difmiired  agreecL  The 
defcription  is  particular  enough ;  becaufc  it  is  fuf- 
ficient notice  to  the  defendant.  The  evidence 
does  correfpond*  with  the  declaration  5  for  it  is 
averred,  that  the  defendant  promilfed  to  pay  the 
amount  of  thfe  damages,  in  conlideration  tlwit 
the  plaintiff  would  faffer  a  difmiliion  of  the  appeai. 

There  was  nothing  improper  in  leaving  the 
queftion,  concerning  the  damages,  to  the  jury; 
becaufe  it  was  a  matter  of  calculation,  more  than 
of  law. 

WiCKHAM  in  reply.  It  is  not  true  that  the 
former  judgment  was  gone  by  tijc  dirmiihon;  for 
that  only  means  that  the  parties  reliiuiuilhed  the 
queftion  concerning  the  errors,  but  Uie  judgment 
remained. 

Cur.  adv.  vittt: 

'LYONS  Judge.     Delivered  the   refolution    of 
the  Court,  that  there  was  no  error   in  the  judg- 
ment. 
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PcHdleton. 


Digitized 


by  Google 


Id 

SpotiWood 
pfcndletoli* 


iff  life  iccla* 
ntipn  doet 
not  demand 
intereft,  and 
^e  defendant 
wairet  hit  plea 
.the  Court  can- 
>iot  give  judg- 
Viicntior  inter<» 
tft. 
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ttient.  That  the  confider^tion  bf  th*  ^tTuTn|£t 
was  fufficient,  and  well  enough  laid.  That  dxl 
IftVidenCe  was  proper  upon  the  declaration,  Atad 
that  there  was  no  impropriety  in  leaving  the  quef- 
tion  concerning  the  dama|;es  to  the  jury. 

Judgment  Afirtnei 


BROOKE 

against 
GORDON. 

Vy'm  and  S.  Gordbn  brougltit  an  action  of  debt 
m  the  County  Court  upon  a  promiffory  note,  for 
jf  70;  The  declaration  demanded  the  fcventy 
pounds  6nly,  wilhout  any  mention  of  intereft  and 
concluded  to  the  plaintiffs  damage  thirty  dollars. 
The  defendant  took  oyer  of  the  n6te  which  was 
in  thefe  words,  "  Meffrs.  Salnuel  and  Bazil  Gor- 
"  don,  Falmouth,  Gentlemen,  I  will  ninety  days 
**  afterdate  hereof  pay  to  you  or  order  feventy 
**  pounds  for  value  received  of  Robert  B.  Vofs, 
**  John  T.  Brooke,  December  23d,  1795.*'  The 
defendant  plead  payment.  Which  he  waived  at  a 
fubfequent  Court ;  and  thereupon  the  .  County 
Court  gave  judgment  for  the  plaintiff  for  £  70, 
with  intereft  from  the  23d  of  December  1795  till 
payment,  and  the  cofts.  From  which  judgment 
the  defendant  appealed  to  the  Diftrift  Court; 
where  the'faid  judgment  was  reverfed  with  cofts  j 
and  the  Diftri^  Court  proceeding  to  give  fuch 
judgment  as  the  County  Court  ought  to  have  giv- 
en, entered  judgment  for  the  Z' 70  only,  and  the 
cofts  in  the  County  Court. 

From  which  judgment  the  defendant  appealed 
to  this  Court. 
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Willi  AM«  for  the  appellee.  The  judgment  bl 
he  Diftrifl.  Court  il  right  tccording  to  the  decifion 
»f  this  Court  in  the  tale  of  Hubhardvs  Blow.  * 

Per.  Cur.  Affirta  the  Judgment  of  the  Diftridk 
^ourt. 


WILSON 

againJI 
STEVENSON'S  ADMiNistRATOitsw 

Stevenson's  admmiftri  tor  gave  the  following  no- 
tice on  a  forthconunghond.,  ''  Dumftries  OftobeT 
**  9  1797,  Gentlemen,  Pleafe  take  notice  that  on  the 
'*  fifth^dny  of  the  ne5[t  Diftridt  Court  to  be  held  at 
'  Dumfries,  or  fo  fo<^a  thereafter  as  t:ounfel  can 
"  be  heard,  a  motion  \vill  be  made  for  judgment 
"  on  a  a  bond  granted  by  Richard  Graham  (now 
"  deceafed)  and  Cumberland  Wilfon  to  John  Ste- 
"venfon  adminiftrator  of  Williafn  Stevenfon^ 
"  dated  the  feventeenth  day  of  December  feven- 
**  teen  hundred  and  ninety  five,  for  the  fum  of 
*^  eleven  hundred  and  two  pounds,  eleven  (hillings 
*•  and  four  pence,  conditioned  for  the  delivery  at 
"  the  courthoufe  of  DuiTifries  on  the  fifteenth  day 
"  of  February  1796,  of  eighteen  Haves  given  up 
"  to  George  Lane  deputy  ftieriff  of  Prince  Wil- 
"  liam  county  in  lieu  of  the  body  of  the  faid  Rieh- 
"  ard  Graham,"  taken  by  faid  George  Lane  depu- 
"  ty  flierifF  by  virtue  of  a  capias  ad  satisfaciendum 
"  iffued  from  the  faid  Diftrift  Court  on  a  judg- 
"  ment  obtained  there  at  the  fuit  of  the  faid  John 
"  Stevenfon  as  adminiftrator  of  the  faid  William 
**  Stevenfon  for  the  non  performance  of  debt  and 
"cofts,  balance  then  due^  amounting  to  five  hun- 
"  dred  and  fifty  one  pounds^five  Ihillings  and  eight 


^^i  It 

there  be  a  joint 
notice  given 
on  a  fordiconi* 
ing  bond,  to 
both  obHfi;ort 
the  phifttiif 
can  take  judg- 
ment againt^ 
one  of  them 
only? 

If  the  forth- 
coming bond 
be  not  forfeit- 
ed at  the  tinxe 
when  the  in- 
jun£lion  ifTues 
the  penalty  it 
faved  J  but  it 
is  etherwife* 
if  the  bond  be 
forieited  be- 
fore the  ii^une 
tion  ifluet. 
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Wilfott         *'  pcivcc.     James  Smith  attorney  in  hO,  of  Jtk 

vs  **  Stevenfon  adminiftrator   of  William  Stev^ifci 

^J^^^-      'Meceafed.      To   Mr.  Cumberland    Wilfon  att 

**  George  Graham  adminiftrator   or   executor  ol 

•'  Richard  Graham  decealed.'*     This   notice  w« 

fcrved  upon  Graham  and  Wilfon  both 

After  reciting  the  faid  notice,  and  the  appear 
ance  of  Wilfon  and  Graham  by  their  attorney 
with  a  continuance  of  the  caufe  from  day  to  daj 
for  feveral  days  during  tlie  term,  the  record  pro 
ceeds  thus, 

John  Stcvenfon  adminiftrator  o!^      "  Upon 

"  motion  foi 
"  judgmcn! 


"  executei 
"by  Ricik 
"ard    Gra 


**  William  Stevcnfon.  Plaintiff, 

against 
**  Cumberland  Wilfon  &  George  ^"  on  a  bon 
**  Graham  adminiftrator  or  executor 
**  of  Richard  Graham 

Defendants.  -  —  ^  — 
^'  ham  deccafed  and  Cumberland  Wilfon  to  the 
*'  plaintiff,  for  the  forthcoming  of  property  givd 
**  up  by  the  faid  Richard  Graham  in  lieu  of  hift  bo 
*'  dy  taken  by  virtue  of  an  execution  iflued  froa 
**  this  Court,  at  the  fuit  oi  the  faid  plaintiff. 

**  This  day  came  the  parties  by  their  attorney 
**  and  their  arguments  having  been  fully  heard  ani 
**  mature  deliberation  thereon  had,  it  is  c^nfider 
*'  ed  by  the  Court  that  the  plain  tiff  recover  again! 
*'  the  defendant  Cumberland  Wilson  eleven  huridrei 
*'  and  two  pounds  eleven  ftiillings  and  four  penci 
"  the  debt  in  the  faid  bond  mentioned  &c.  Aro 
**  the  plaintiff  has  leave  to  difcontinue  his  mo 
**  tion  againft  the  other  defendant." 

The  bond  is  joint  and  feveral.  On  the  execution 
is  endorfed  *^  Executed  and  eighteen  flavci  give 
*'  up  in  lieu  of  his  body  and  rnjoined  in  the  Higi 
**  Cfourt  of  Chancery  before  the  day  of  fale  men 
*'  tioned  in  the  within  bond  for  their  delivery/* 

There  is  a  copy  of  the  injunftion  bond  copie 
into  the  record. 

Wilfon 
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Wilfon  appealed,  from  the  judgment  of  ih^ 
Diftri6t  Court,  to  this  Court. 

Wici^HAM  for  the  appellant.  The  notice  Js 
hat  the  plaintiff  will  move  for  a  joint  judgment 
rgalnft  the  furviving  obligor  and  the  reprefenta* 
ives  of  the  decedent,  which  could  not  be  render- 
;d ;  but,  if  it  could,  the  plaintiff  has  only  taken 
udgment  agaiuft  the  furviving  obligor,  anddifcon- 
luued  againft  the  adminiftrator.  Which  is  erro- 
neous ;  becaufe  the  judgment  does  not  purfue  the 
lotice.  Such  a  declaration  would  have  been  bad; 
ind  a  notice,  which  is  in  the  nature  pf  a  declar;^- 
tion,  ftands  upon  the  fame  ground.  So  that  what 
is  requifite  in  the  one^  is  neceffary  in  the  other 
alfo ;  and  it  is  right  it  (hould  be  fo,  or  otherwife 
the  defendant  does  not  know  how  to  defend  him* 
fclf. 

But,  upon  the  merits,  the  plaintiff  was  not  en- 
Utled  to  judgment  ^  becaufe  the  injunftion,  having 
iffued  priorvto  the  day  of  fale,  difcharged  the  obli- 
gors from  performing  the  conditions  of  the  forth- 
coming bond.  For,  if  the  Iheriff  had  had  the  pro- 
perty in  cuftody,  he  muft  have  difcharged  it;  and 
the  forthcoming  bond  was  but  a  fubltitution  for 
the  property.  Therefore  if  tlie  preperty  was  lia- 
ble to  be  reftored,  the  bond  ought  to  )iave  been 
given  up.  For  the  law  does  not  require  a  vain 
ihing  to  be  done ;  that  is  to  fay,  that  the'pbligors 
fhould  deliver  the  property  and  take  up  their  bond, 
iu  order  that  the  flieriff  might  return  the  property 
the  nejct  momenft  H  is  like  the  cafe  of  one  who 
is  fpecial  bj^il  for  another,  and  the  pripcipal  is 
made  a  ppcr  or  cnjifts  as  a  foldier  ;  in  which  cafes, 
the  court  will  order  9 a  exouerctiir  to  be  entered 
»t  once,  without  requiring  that  the  body  ftiould 
be  firft  rendered;  becaufe  it  would  be  difcharged 
immediately,  if  it  were.  This,  which  is  clear 
upon  principle,  receives  additional  weight  from 
the  a6l  of  Affemblv,  directing  the  money  made  on 
the  execution,  to  be  reftorcd  to  the  defendant  at 
law,  upoii  the  emanation  of  the  injundliou  j  whiph 

looks 
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•Wilfon       looks  as  if  the  Leg^atur^t  WCf  ritf  to  prefcribe : 

**"',         general  principle,  applicable  to  ^l\  ftages^  of  it< 

^J^"^*     execution ;  for  there  can  be  no  reafon,  why  th*( 

money  flioul4  be  reftored,  ^t\i  the  property  nc: 

BoTT$  and  C^i^h  contra^  The  notice  is  faffici 
"cnt.  J  hefe  proceedings  are  not  like  thofe  a 
common  kw;  and  therefore  do  not  require  tl. 
fame  precifion^  It  is  fufficient,  if  the  defends: 
is  fubiUntially  informed  of  the  najture  of  the  nio: 
on;  which  is  as  effedlually  done  by  a  joint  as 
feveral  notice ;  becaufe  he  is  equally  as  well  Inj 
formed,  as  to  the  merits  of  the.  claim,  by  the  on 
as  the  other.  The  cafe  does  not  refembje  tha 
of  a  joint  declaration,  upon  a  feveral  contrail,  a 
ComiT^on  law.  For  there  the  plaintiff  faij?  in  lb 
"proof  of  the  contra^,  as  he  de(:lares  on  oa^  cor: 
traft,  and  proves  another;  fo  that  the  defendan 
could  not.be  prepared  to  meet  the  teftimony.  Bu 
it  is  ftill  the  lame  forthcoming  bond,  whether  th 
notice  be  joint  or  feveral;  and  therefore  there t 
no  failure  of  the  evidence  or  miftake  as  to  tjhc  nt 
.  ture  of  the  claim,  Yhus  then  it  appear^  thatevti 
if  a  joint  judgment  could  have  been  taken,  the  no 
tice  was  infufficient.  But  the  argument  is  a  Jcr 
tiori  where  a  joint  judgment  could  not  be  taken 
becaufe  there  the  notice  muft  operate  feverallyc 
not  at  alL  Therefore  the  entry  of  the  difcohti 
nuance,  as  to  the  adminiftrator,  cannot  prejudic 
the  caufe ;  for  it  was  a  work  of  fupererogatlon,  aii< 
no  more  than  the  law  would  have  done  without 
For  as  tbe  notice  operated  feverally,  and  diftinc 
judgments  were  to  be  taken,  that  part  of  it  whici 
related  to  Graham's  reprefentatives  was  furplui 
age  merely;  and  therefore  the  entry  of  a  dilcon 
tinuance  as  to  that  has  no  effect  one  way  or  th 
other.  Befides  when  the  plaintjfF  followed  up  hi 
notice  only  as  tp  one  of  the  defendants,  he  need 
farily  waived  it  ^s  to  the  otlier. 

The  forthcoming  bond  was  a  difcharge  of  th 
judgment,  I.  Wash.  92;  and  therefore  abfolur 
compliance  with  the  conditions  of  the  bond  wa 

requilitc. 
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lequifite.     It  i$  generally  true,  that  an  inji^ndUoa        WUfea 
leaves   things  as  they  were;  tUat 'i«;  tp  lay,  th«      5tev^x6n 
plaintiff  or  fheriff  cannot  procee4  tp  a  lale,  but      >    :\sTj 
ftill  it  is  the  duty  <rf  the  ofeligor  to  perform  hit  * 

condition  ;  hecaufe  it  was  inferte^  for  his  benefit; 
aad  he  canncft.  fa^e  bis  penalty^  wit|iout  fulfilling| 
lu  But,  it  is  a^  clear  principle  of  law,  that  a  man 
cami&t  cscufe  himfel^  from  the  perfogrmancc  i)f  ^ 
condition,  by  his  own  a6l.  Tfe/v,  207;  and'as  thd  ,  -,  .,  j^ 
pjuflfliop  is  of  the  oblig(5rs  ownfceking,  beough|  •„  .  *  ^.  .-i 
not  to  be  received  to  obieft  it  againft  the  contpU'^  ^'   •   .-> 

znct  with  his  bond.  Which  argument,  in  the  ',  ,,  *  ^ 
prefcnt  cafe,  is  juft  as  applicable  to  the  feturltyj     "     *  '  • 

as  to  the  pnncips^l  i  for  the  fame  perfon  who  i#    .  '  '  ^ 

fecurity  to  the  imunflion  bond,  is  fecurity  to  the  .     .  : 

forthcoming  bond,  Jikewife.  So  that,  having  en*  '-  .  * 
iibled  the  principai  to  fue  the  injunflion,  he  ought  ;*  , .  .  t 
no  more  to  b?  allowed  to  obje6\  that  9i('Qim(t5^H9ej^  [.  '. .  T 
^hin  the  principal  himfelf*  .    :  '      -      <^  7 

I    Cwr:  ndbi  rmJt^  .     .    / 

LYOi^S   Judge,.   Delivered  the  tefbliitloh  <a  '      ! 

the  court  to  the  following  effeik.    That,  if  the 
forthcoming  boad  be  no<  forfeited,  at  the  time, 
when  the  injunftion  iffueB,  the  penalty  is  faved; 
kecaufe  the  compliance  with  the  xronditton  would  ' 
be  ufelefs,  as  the  property  muft  be  reftorcd  lmme>-    , 
diatelv',  that  it  was  delivered  to  the  flieriff;  and  '     -• 

therefore  the  law  would  difpenfe  with  it,'    But,  - 
if  the  forthcoming  bond  is  forfeited  before  the  inV  '"^^ 
junftion  iffues,  the  injuniUon  does  notdjfcharg^  '  '  • 
it,  but^the  obligors  continue  liable  ftill.     Thata^     n     ,  . -, 
the  court  were  clear  upoii '  this  point,  they*  l^      '     *  . 
rtat  relative  to  the  notice  undecided.    .  ,'*'^' 

lucent  <4  the  DiftriA  Qo^n  rfv^tfe4i        ^      .     .. 
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'    V.  BUCK  &  BRANDER. 
against 
C  O  P  L  A  N  D 

^I^HE'  bill  ftatc$,  that  Copland  being  dilpc 
t^  ^  puTr  *  X  ^*^  ^^  ^*y  ^^^  ^^"^^  money,  which  he  had 
Safe  lands  for  \^^^}  i^  ^^^  ^*1I  ^f  ^  79Sf  ^^  mentioned  it  to  Hicb 
Jitm;  M  em-  gnd  Campbell,  and  toldthem,  if  they  would  pur- 
^owcrs  B  to  cnafc  Tome  military  lands  for  him  out  of  his  own 
ip\l  lands  for  njQney,  that  he  would  allow  them  a  commiffion 
JlaioM  to  of  5  per  cent.  That  they  afterwards  told  him, 
fiveCarefo.  that  Benjamin  Mofely  wifhed  to  fell;  and  that 
'tol.  Ainfonns  xhe^  had  offered  him  t/^  which  he  had  refufedi 
B  that  he  and  ^y^  (^\^  {^jjat.  he  yrould  authorifc  the  defendants  to 
pcrTn^Tf!  ^^^^''  "^^^'^^^^  ^M  ^ad  fpoken  to  the  defendant 
Icrs  a/;  laying  Brander  who  had  promifed  them  the  "  r6fuial. 
if  M  will  not  That  in  a  few  days  afterwards,  the  plamtxff  in- 
take that  price  ipii^cd  of  Hicks  and  Campbell,  whether  they  had 
^  or^than  M^*^  heard  any  more  of  the  matter  ?*  That  thej  ^ofwerr 
other  iHrr^^  ed  thcy  had  not,  and  adviCed  the  plainlCfT  tcx  .^p- 
BpiomifesC:  ply  to  the  defendants.  That  the  plaintiff  appITcS  to 
and  A  a  refu-  puck  &  Brander  accordingly,  between  the  ifl:  and 
fal  J  but  after.  i6th  of  Nbvember;  Told  them  that  Hicks  and 
Tut  I'formhig  ^^P^t^  were  purchafing  for  him,  and  offered  a/ 
M  of  their  oN  That  the  defendants  laid,  they  had  been  autho* 
fers,  purcha«  jized  by  Mofely  to  fell,  in  order  to  pay  a  debt 
fesforhimfelf}  due  tliemfelves;  4)ut  "he  had  defired  them  not  to 
fui'i^'^iU.o't  »take,,fl^,*^unta  he  had  adyifed  with  them;  That 
decree  the  be.  f^fX  ^o^ld  write  to  him  mentioning  the  'plaintiffs 
nefit  of  tUs  oftcr,  and  in  the  mean  time  would  enquire  of  the 
traafaaioii  to  value.  Ihat  the  plaintiff  told  them,  if  Mofely 
A,  but  if  the  we^dn6t  take- tha thrice  to  let  him  have*  the  re- 
ed woullftt  ^f'*^  2is  he  would  give  as  much^  or  rfjcre,  than 
.liidc  the  ftle  any  Other  perfon,  for  it.  That  the  defendanu 
in  favor  of  M i  promifed 

who  ought  to  ^ 

bema^etpar^    •■^■■■^'  '■'■ "  "         ' 

ty  tQ  the  iuit»       In  iuch  a  cafe  is  the  tranfa^lions  between  Ay  C  and  B 

Wire  not  in  writiogy  B>  may  plead  the  a<£^»  to  prevent  frauds 

aritt^cijtries. 
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^dn^ifed  u>  ioio;  and  one  of  them,  a{terwai€s» 
told  the  plaintiff  that  he  liad  written,  but  no  an^ 
fwer  had  come  to  hand.  That  the  piaintifF  again 
offered  2/;  which  that  defendant  faid  he  believed 
was  the  price,  .and,  if  Mofely  would  take  it  the 
plaintiff  fliould  have  the  lands.  That  he  w«uld 
let  the  plaintiff  know,  when  he  heard  fix^m .  lum. 
That  the  plaintiff  had,  from  the  commemcemeiil, 
refolved  to  give  2/6,  if  he  could  not  get  the  lamb 
for  lefs.  That  all  this  related  to  two  furveys  ott- 
ly,  of  1000  acred  each ;  for  the  plaintiff  did  not 
know  that  Mofely  owned  more.  That  the  de£anh 
dant  Brander,  afterwards,  told  the  plaintiff,  there 
were  upwards  of  2600  acres ,  and  that  Anderfon 
the  furveyor  had  a  claim  for  his  fees,  or  for  a  pro- 
portion of  the  lajids,  and  afked  the  plaintiffs  opi- 
nion, which  would  bebeft.  That  the  plaintiff  ad- 
vified  him  to  pay  the  fees  ;  and  offered  to  advance 
the  money,  and  take  the  whole  lands,  at  a/i  dd- 
duCling  the  fees.  That  the  plaintiff  continued  to 
apply  to  the  defendants  to  know  if  they  had  heard 
from  Mofely  ;  and  was  always  told  that  they  had 
not ;  although  they  had  written  him  feveral  times. 
That  the  plaintiff  was  bound  by  his  offer,  if  the 
ian4s  had  fallen  in  value,  and  always  "kept  tlie 
money  ready.  That  he  did  not  appreliend  any 
unfair  dealings  in  the  defendants  with  whom  he 
was  intimate ;  but  rdied  on  their  integrity ; 
and  never  fufpcAed  that  they  wifhed  to  buy  the*n- 
felves.  That  the  defendant  Buck,  at  length, 
told  the  plaintiff,  tliat  he  believed  Brander  had  a 
letter  from  Mofely,  who  contented  to  take  2/; 
but  that  there  was  fome  difficulty  with  relpeft  to 
an  overcharge  for  the  furveyors  fees.  I'hat  the 
plaintiff  anfwered,  that  circumftance  fliould  make 
no  difference;  for  l>e  would  look  to  the  furvjeyof  hifti- 
felf ;  and  dcfired  Buck  to  tell  Brander  fo.  'Vint 
Buck,  at  going  off  faid,  for  the  firft  time,  that  he 
Relieved  Brander  intended  to  keep  the  lands.  That 
the  plaintiff  went  to  Brander  and  infifted  on  the 
tontrafl ;  but  Brander  refufed,  faying  all  that  l^e 
had  promifedto  the  plaintiff  was,  that  the  plain- 
tiff 
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Satt  iWld  have  the  re&ikl;  and  that  Kirflcakl  tsal 
bargained  for  the  land  for  Buck  and  Branderi 
iWho  had  written  hitn  to  do  lb.  That  the  plaiudfi 
•replied,  that  the  defendant  had  always  infonned 
iim^  that  be  had  Written  to  Mofely  which  he  ad- 
knitted;  butfaid,  itwaB  only  a  difference  in  names, 
«nd  not  in  fubftance.  That  the  plaiutiifir.ehtioQ- 
T«td  what  Buck  had  faid  5  relative  to  the  overcharge 
"for  fiirvej'or^  fees;  but  Bratider  faid  Kuck  v/us\ 
-iniftakens  for  only  the  legal  fees  were  paid, 
That  the  plaintiff  then  offered   2/6,    the^  price  he 

' -firft  intenaed  to  go  to,  if  Mofely  had  refufed  yJ, 
But' the  defendants  refufed;  upon  which  the  plain* 
/tiff  tendered  the  money  for  the  faid  2000  acres  at 
tf.     The  bill  therefore  prays  a  conveyance  of  the 

.  ftooo  teres  and  for  generill  relief.  \ 

^uck  and  Biratider  the  defendants  plead  the  ^A 
W  General  Affembly,  to  prevent  frauds  and  per- 

i'uries,  to  the  difcovery ;  and  by  anfwer  they 
late*  That  they  were  interefted  in  two  con- 
cerns, one  in  Manchefter,  and  the  other  in  Buck- 
ingham. In  which  laft  Kobert  Kinkaid  was  a 
partner.  That  both  were  diflblved,  previous  to 
any  of  the  tranfaftions  in  the  bill  mentioned*r; 
That  Brander  fettled  the  affairs  of  the  ^lanchef- 
ter  bulinefo  and  Kinkaid  thofe  of  the  Buckingham 
bufinefs*  That  Mofely  owed  the  firkn  of  Kinkaid 
&  Co.  £  $SS  '  ^9-3  (P^  which  judgment  had 
been  obtained;)  and  Kinkaid  and  Co.  were  indebted 
to  Buck  and  Brander.  That  Mofely  told  the  de- 
fendants, hehad26tS6  atlre$  of  land;  but  expelled 
466  acres  would  go  to  pay  the  furveyor.  That 
he  had  offered  the  balance  of  2060  acres  to  Hicks 
and  Campbell,  who  offered  him  z/i  per  s^cre;  but 
from  their  an^ciety  to  purchafe,  he  thought  they  I 
^prould  give  mote.  That  he  aiked  the  defendant.* 
to  apply  to  Anderfon  the  furveyor,  pay  him  his 
fees,  and  endeavor  to  fell  the  lands  to  the  beft 
advantage,  or  retain  them  to  the  u(e  of  Buck  and 
Brander;  in  either  cafe  crediting  his  account 
with  the  amount  of  the  fales ;  But  added,    at  tl)e 

fame 
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Iwxknime  that  if  tlie  defendants  fliouU  fell  <h» 
lands,  he  hoped  they  would  give  Hicks  and  Camp- 
bell  the  refufal,  as  he  had  promifed  the  fame  to 
«hm.  That  at  tMs  time.  Buck  was  from  home^ 
And  Braader  wanted  to  confult ;  or  the  bargain 
n.ight  perhaps^  have  been  then  nrade  :  But,  as  it 
v«,  Brandrr  only  faid  that  hewould  endeavour  to 
iclitbc  lanis  for  tiie  i>eil  price  that  could  be  got- 
liQ,  Ind  would  corre1|)ond  with  Kinkaid  concern*. 
m%  them.  That  Brander  convcrfed  with  feveral^ 
W  found  none  willing  to  give  as  much  as  Hicks 
andCampbtli;  although  he  learnt' from  Qiarlei 
that  the  lands  would  rife  in  value.  That,  upon 
Bucb  return,  the  defendants  refolved  to  take  the 
wads,  and  thei>eupon  a  correfpondcnce  was  open- 
ed with  Kiijkaid,  about  them.  That  one  part  of 
th-  contract  with  Mofely,  was  that  he  fiioull 
h've  a  further  llay  of  execution,  for  the  balance 
of  the  mouey.     'l'h:\t^  between   the  time  that  the  ^ 

ilcfcndunt  was  entruiled  to  lull,  and  the  purchafe 
of  Mofely,  th^  plaintiff  frequeHtiy  threw  himfel^ 
in  the  way  of  the  dcfeiidauls,  and  convcrltd  about 
*i'C  hinds.  Ouce  at  Hicl's  and  Campbells  ;  who 
followed  the  defendant  Brander  and  faid,  ifmorewai 
ofFertdthnn  they  h.id  ofTcreJ,  tlu-.y  would  give  as 
ir.'jch  is  any  niiiu  ;  and  afked  the  refufal ;  which 
the  defendant  promired.  That,  from  coaverfa* 
tionwith  the  plaintitTon  the  fubjea,  the  defen* 
«nt  found  out,  that  giving  a  preference  to  Hicki 
andCambell  and  f)  the  plaintiff  was  the  fame  thing.  • 
Perhaps,  at  other  tinics,  the  defendant  might 
«^ve  pVomifed  the  refufal  to  the  plaintiif ;  Knows 
t'at  under  the  impreflion,  that  Hicks  and  Gump* 
^|:ll  and  the  plaintiff  were  all  one,  the  Jt  fendant 
M  make  the  promifc  of  a  refufal  to  him.  That  the 
j->fcndant  never  offered  the  lar.d  to  the  plaintiff, 
Jii^>shavin^from  thefirft  determined  to  buy  him- 
Wf,  Re  wiflbed  to  avoid  the  plai^itiff ;  who  he  fear- 
^>  wiio-ht  take  Come  unfair  advantage  of  him,  with 
Mofely.  I>omblv  the  defendant  might  have 
Mentioned  Mofel3^''s  name  to  the  plaintiff;  but  fup- 
poles,  it  was  in  fuch  ^  way,   as  to  fliew  the  cor- 

refpondence 
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Buck,  &«•  refpondence  was  carried  on>  through  the  iMdnifll 
Cooluid  ^^  Kinkaid.  Admits  the  tender,  after  the  plain* 
^copjiiut  tiflFknew  that  the  defendants  intended  to  take  the 
lands  themfelves.  l*hftt  the  defendants  did  not 
pay  the  fees,  on  the  firft  interview  with  Ander«^ 
ion:  That  the  plaintiff  advifed  him  to  pay  them; 
and  faid  that  he  would  advance  the  money,  and 
take  the  whole  deducting  the  fees.  To  which 
the  defendant  made  no  reply.  That  the  plaintif 
jonce  faid  to  Buck,  thi^t  he  would  give  more,  than 
a/";  and  that  he  and  Hicks  and  Campbell  were  the 
iame  thing.  That  from  the  firft  application  to  the 
defendant  Buck,  the  plaintiff  was  told  the  land 
vras  to  be  fold  to  pay  a  debt  due  to  Kinkaid  &  co.  that 
Buck  and  Brander  were  to  have  the  money ;  and 
that  he  did  not  know  that  the  lands  would  be  for 
iaie,  which  migh^  have  induced  a  belief,  that 
the  defendants  intended  to  take  ihem%  That  the 
defendant  Buck  never  made  any  contra^  with  the 
plaintiff,  or  promifed  him  the  refuiaK 

Amongft  the  exhibits  filed  in  the  caufe,  arei 
the  agreement  between  Mofely  and  the  de»' 
fendants  for  the  purchafe  of  the  lands^  An  ac- 
knowledgment by  H*oks  and  Campbell,  that  they 
yfert  treating  for  the  benefit  of  the  plaintiff.  A 
letter  from  the  defendant  Brander  to  Kinkaid  (re*" 
ferred  to  in  the  anfwer,)  mentioning  that  MofcIy 
had  authoriied  the  defendants  to  fell.  That, 
agreeable  to  hH  inftru^Kons  they  had  offered  looo 
acres  for  fale,  giving  as  he  wilhed  a  preference  to 
Hicks  and  Campbeir;  who  feemed  fteady,  as  to 
price,  and  offeroi  no  more  than  2/C  That  he  af* 
terwards  applied  to  Pickett,  Fenwick,  Quarles 
and  Anderfon;  but  none  of  them  would  give  as 
much  as  Hicks  and  Campbell.  That,  finding  tb& 
above  price  might  be  got  any  day,  he  wiflied  Kin- 
kaid to  mention  it  to  Mofely,  and  alk  his  concur- 
yence  in  a  fale.  That  it  was  probable,  if  Buck 
Und  Brander  could  fpafe  the  money,  they  might 
take ;  and  that  he  foppofed  a  fale,  to  them,  might 
fee  as  agreeable,  as  to  Mofely.    That,  if  Mofely 

agreed 
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Igreed  to  the  fak,  he  might  credit  him  for  th«    f^^^*  ^^ 

iwnc  by  Buck  and  Brander.  ^  ^i^j 

Another  letter  from  Kinkaid  to  Brander*  In* 
{orming  him,  that  Mofely  will  let  him  have  the 
lands;  although  be  had  hoped  for,  aod  expefled 
fomething  better.  A  third  letter  from  firandet 
to  Kinkaid.  Stating,  that  he,  aa  well  as  Mofely^ 
had  once  hoped  to  get  mot'e  from  Hicks  and  Camp* 
belly  from  their  anxiety  to  purchafe  of  Mofely^ 
or  at  all  evenu  to  have  a  preference,  from  whom 
he  Ibould  empower  to  fell  the  land.  A  promiff 
which  they  faid  they  had  obtained,  and  he  believ- 
ed  that  they  had  promifed  Mofely,  if  any  body 
would  ^ve  more,  that  they  would  come  up  to  it; 
But  he  believed,  it  waa  only  to  gain  their  objeA; 
05  they  w^re  the  higheit  bidders  in  the  market  by 
1  third.  That  it  was  not  tiU  after  two  appHcati* 
ons  to  Hicks  and  Campbell  (who  were  fteady  in 
the  price  of  a/J)  that  he  thought  of  taking  the 
lands  on  account  of  Buck  and  Brander.  That  if 
Mofely  was  diflatisfied  he  was  at  liberty  to  make 
,  Ae  moft  of  the  lands. 

The  Court  of  Chancery  was  of  opinion,  that 
the  a£l  of  Aflembly,  to  prevent  frauds  and  perju» 
ries,  was  not  pleadable  by  the  defendants^  but 
fhat  they  were  truftees  for  Copland;  and  ou 
ilcred  a  conveyance,  upon  payment  of  the  money,  of 
a  tender  thereof.  From  which  decree  Buck  and 
Brander  appealed  to  this  court. 

Warden  for  the  appellants.  The  a^  of  Af^ 
tmbly  is  exprefs,  that  no  fuit  can  be  maintained 
on  a  parol  agreement  ?  and  at  law  no  a£lion  would 
have  lain.  Courts  of  Equity  have  been  extremely 
cautious  not  to  depart  from  the  principles  of  the 
tote  which  is  a  beneficial  one,  and  ought  to  be 
adhered  to.  j.  Wms>  618,  770.  J^ow.Cpntr,  2Sii 
But  our  adl  of  Aflembly  is  more  extenfive  in  its 
operations  than  the  aft  of  Parliament  In  England, 
For  the  recital  of  the  preamble,  in  the  Britifli  fta^ 
tute,  feems  to  countenance  the  idea,  that  parti.- 
c'Jlar  cafes  only  were  intended  to  be  provided  for^ 

but 
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»titk,^&e,    %ut  «ir  kft  was  mamfiftly  Intended  to  intlu^  sW 
l^"^*  cafes  of  parol  agreements  n6t  particularly  exceptt 

Oi>pitB*      ed.by  the  words  of  the  ftatuu. 

•Nor  will  the  udrnxilion  in  th^  tnfwer  help  the 
flaintiflFs  cafe;  becaufe  the  ^61  of  Affcmbly  has 
heen  plead  and  in  fitted  on.  -l/'i^^JnW,  ff.  %6^ 
Befides  the  apfwer  does  not  admit  any  precife 
Agreement;  nor  does  the  bill  charge  one,  but 
merely  a  proxnHe  of  refnfal ;  and  Copland  had  not 
agreed  on  any  particular  price,  nor  could  have 
been  forced  to  give  the  beft  price,  in  the  marked 

*  Cali  and  Wickham  contrf.  A»  the,  def^ndi 
ants  have  confeffed  the  agreeraent  in  their  a^&yq; 
a  performance  may  be  decreed.  J;7i^/. ,  586*.  1, 
'JilaeL  600.  1.  Ati.  3.  This  rule  has  no^exc^pti. 
on,  where  there  is  an  jexprefs  confeffion  of  the 
coutradl.  For  the  diflin6\iou  is,  where  the  flatuti 
is  plead  and  tlie*  agreement  denied,  and  where  the 
ftatute  is  plead  and  the  agreement  confeffed.  In 
the  firfl  cife,  you  cannot  refort  to  evidence  to  dit 
prove  the'anfwer ;  but  in  the  other,  you  mdLX  hold  tli« 
defendant  to  his  confeiTion.  Becaufe  there  is  no 
danger  of  either  fraud  or  perjury,  the  two  evils 
^hich  the  ftatute  was  intended  to  guard  againft* 
It  is  like  a  declaration  at  law,  which  need  not 
ftate,  that  the  agreement  was  'in  writing,  but  if 
is  fufficient  to  prove  it  on  the  trial;  and,  if  the 
defendant  confeflTes  the  aftion,  judgttient  will  be 
rendered  againft  himr 

Thie  doiSlrine  in  i.  FoniL  165,  docs  no't  over^ 
throw  this  reafoning.  i.  Becaufe  that  was  but  the 
folitary  diSluni  of  a  fingle  Judge,  in  a  cafe,  where, 
It  appears,  the  plea  was  overruled.  2,  Becaufe 
the  ground,  he  put  it  on,  is  not  the  true  one;  and 
never  was  aflumed  in  any  cafe  before*  For  a  man, 
by  omitting  to  plead  a  general  ftitute,  does  not 
lofe  the  benefit  of  it:  Which  is  proved  by  the 
cafes  at  common  law,  where  the  defendant  >  does 
not  plead  the  ftatute,  but  takes  exception  at  the 
trial.  1  he  rule  on  the  aft  of  liitiitations  is  no 
iyilwer;  for  that  proceeds  upon  4  different  ground; 

liamely. 
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namely,  that  there  are  exceptions  in  the  ftatute.     Buck  4fCb 

is  infancy,  coverture  and  abfence  beyond  feas;      ^  ^' 

which  the  plaintiff  ought  to  ha /e  in  opix>rtunity     \^^L^I 

of  (hewing.     Sp  tl^at  the  difforcpce  is,  where  tlse       ^•^^^ 

pIuintitT  ^as  a  right  to  be  informed  of  the  nature 

:;/  the  defence^  and  where  iic  has  Rot.     But  a[8 

the  ftatute  of  frauds  contains  no  exceptions,  the 

1  jfendant  is   not  bound  to  plead  it ;  becaufe  the 

plaintiff  ftands   in   no   need  of  the  informatiori, 

[ience  the  reafqn,  given  in  the  iM^um^  is  not  only 

iaf<jm)ded  in  principle,  but  is  not  the  ground  of 

wiy  decifion.  3.  Becaufe  Lord  Thurlow  docs  not 

idopt  that  reaion,  in  the  opinion  which  he  after* 

irar4s  delivered;  which,  if  it  had  been  confidered 

s  found,  he  certainly  would  have  done;  becaufe 

t  would  have  relieved  him|  ixov^  a  g^reat  deal  9^ 

ice  diffcuiHon. 

The  cafes  therefore  may  all  be  refolved  into 
,011!  Thurlow's  diftindlion.  That  the  plaintiff 
mil  not  produce  evidence  aliunde  to  difprove  the 
tiiWer;  hut  if  the  anfwer  docs  confefs  the  agree- 
ment, as  the  plaintiff  has  no  occafion  to  refort  to 
ridence,  ijbe  defendant  flial}  be  held  to  his  cottii 
ttiioa.  g.  Bro\  Cum*  C^b,  567, 

Nor  is  it  material  that  the  plea  in  that  cafe  was 
Itimately  allowed,  For  the  laft  decree  did  no< 
xide  againft  the  ground  tal^en  in  tlie  firft,  bift 
trned  on  quite  diftindl  principles?  namely,  !• 
he  difference  between  the  contra6l  ftated  in  the 
11,  and  that  confeffed  in  the  anfwer.  2.  The 
iginal  incompletenefs  of  the  oontradl;  which 
as  not  definitive,  but  left  a  iocus  panitentia: 
berefore  the  court,  fp  far  from  overruling  the 
ickrine,  clearly  admits  that  it  will  prevail;  and 
nfaMtently  ought  to  be  underftood  as  having  dfe- 
ied.  upqn  the  circumftaaccs  of  that  particular 
fe.  Ofcourfe,  as  the  defendants  have,  fiibftan-? 
jlyr^  admitted  all  the  allegations  of  the  Sill  la 
g  prefent  cafe,  they  are  bound  by  their  confef- 
Q  .    ^uid  the  more  efpecially,  as  it  is  the  cafe^f 

"V 
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a    «    Jit  I    rt:6.     For  the  rule  W,  that  tbi 
*'*t?"     luuneVeftutiBterppfed  to  cover  ^^^^^ 

*f^rirttv  wUl  nofbe  allowed  to  difappoln 
£  indSS  the  purchafe  to  themfelves,  undt 
J'J'rete.c^  ^at!  as  the  a^eement  was  not  1 
t«it?ng,  it  cannot  be  carried  into  effeft.  2.  E, 
Z  I  50.  /-/.  a6.  ik&^e/y  rep.  39- 

Randolph  in  reply.    This  is  probably  t!«  fo 

caSrrLute,7nd  the  E^gl^fl^^cjfi°ns  Pr 

reed  uDon  fatte  principles-     The  doCtrine^n 

fea;  T^io  faf  as  to  iy,  if  a  man  .s  hon^  ai 

tells  Se  truth  he  is  gone;  but  if  he  will  be  ba 

enouKh  to  Sh  a  filfehtod,  and  deny  ^e  tnith  1 

is  fafl      However,  even  upon  the  EnghJ  crfi 

the  Plamtiff  cannot  fiiceeod.     For,  the  diftmai^ 

iXr^odythepleaftate^stheftatut^^ 

Se  Sea  andanfwer  both  ftate  it:  //ec^p^'  " 

ButTn  this  cafe  the  anfwer  e^'-f  ^y '"f ' '^P 

die  benefit  of  the  ftatute;  and  therefore  it  d« 

iSTtfS  within  the  principles  of  th^  decfio. 

The  cafe  of  Wbitcbttrcb  vs  Bnfs  2.    Bro.  o 

a   S67,  was  ultimately  decided  upon  the  autl 

'%^;IwbaUy  vs  Bagenal  in  the-Houfe  of  Lor 

l\ro:  Pari: cm;  which  Appears  to  have  expl 

■edthe  doarine,  that  a  confeffion  in  the  anf^ 

would  a-froid  the  plea  of  the  ftatute. 

But,  be  that  as  it-  may,  the  plaintiff,  upon , 
own  fhcwing,  was  not  entitled  *« /^'^^^'f  ; 
he  does  oot  ftate  (and  much  lefs,  docs  the  anl 
ponfeO  any  pofitive  agrement.     It  was  me 
»  proraife  of  the  refuOl,  ^nd  not  an  undertai^ 
to  procure  the  lands  for  the  plaintiff.     There! 
■  be  might  decline  taking  them,  when  they  m| 
offered.      Indeed  the  very  promile  of  a  ref« 
implies  a  right  to  rejea  the  offer.     But  both 
ties  muft  be  bound  or  neither. .    Cook  \'iUxley\ 
.  Term  rei.  653.     Wich  is  cpnfiftcnt  with  th?  <i 
"  trioe  laid  down  by  the  court  in  the  latter  par 
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he  cafe  of  Wbitcburcb  vs  Bevts^  Bro:  cas.  Cb. 
There  was  confequently  no  contract,  which  could 
)e  the  foundation  of  an  action ;  and  therefore  the 
jlaintiffwas  clearly  not  entitled  te  relief. 

But  the  decree  is  erroneous  upon  another  ^ound; 
lamely,  that  Mofely  was  no  party  to  the  fuit. 
Becaufe  he  was  effentially  interefted  In  the  quefti- 
m;  and  the  rule  is,  that  all  parties,  having  any 
ntereft  in  the  matter  to  be  decided,  ought  to  be 
ilaintifis  or  defendants  to  the  fuit.  Harr:  Cb: 
^ra3:  38,  41.  Therefore,  as  Buck  and  Brander 
have  not  the  legal  title,  but  merely  pofleflion  of 
thefurveys,  a  decifiou between  them  and  Copland,' 
may  eventually  affeft  the  intereil  of  Mofely;  who 
ijught  confequently  to  have  an  opportunity  of  de- 
fending his  own  interefts, 

Thcr?  is  np  pretext  for  faying  that  Buck  and 
Brander  were  the  agents  of  Copland.  No  evi- 
ience  fliews  that  they  undertook  to  perform  any 
Ving  for  him  j  and  they  exprefsly  deny  that  they 

ere  agents. 

Call  contra.  The  cafe  of  Wbaley  vs  Bagcnal 
is  probably  inaccurately  ftated  in  the  report  of 
Whitchurch  vs  Bevis;  which  is  the  only  account 
we  have  been  able  to  procure  of  it,  at  this  place. 
But,  at  any  rate,  that  cafe  affords  nothing  contra- 
ry to  the  do6lrine  we  contend  for.  Becaufe  it 
appears,  that  there  was  no  anfwer  in  the  caufe  j 
and  therefore  there  could  have  been  no  decifion 
lipon  the  point  of  confeflion,  whatever  the  abridg- 
ttient  of  the  cafe  may  ftatc.  For  the  Lords  never 
pve  any  reafons  for  their  judgment;  but  content 
daemfelves  with  a  filcnt  vote. 

^The  caf^  of  Cook  vs  Oxlcy^  3.  Term  rep.  is  a 
^'ange  one ;  and  feems  contrary  to  an  opinion  in 
*e  year  books.  5.  Vin:^b:  $1^.  pL  iQ,  11.  But, 
it  any  rate,  it  will  not  affeft  the  prefent  cafe, 
Ifccaufe  here  was  an  abfQlutei  ^grecnisnt  to  take  at 
^'"Vo  (hillings ;  and  Copland  was  pofitively  t)qund 

for 
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Bnck  fte«     fof  tihat  fum.  Therefore  the  refufal  only  applied  :o 

"^'^  the  cafe,  ot  more  than  two  fhilltngs  being  offered 

^^^^'      by  feme  other  perfon  j  Jind  it  is  to  the  latter  event 

'  only,  that  the  cafe  oiCook  vs  0;c/^j  will  bear  any 

ttpplicationi 

There  was  no  hecefTity  for  making  Mofely  ^ 
party;  betaufe  no  conveyance  of  the  lunds  froui 
him  to  the  defendants  was  neceffary  ;  the  aiTI|^«'- 
mtht  of  the  furvey  and  papers  was  lufTicient.  Sf; 
Inat  the  defendants  are  in  pofleflion  of  a  title 
which  they  can  make  effeftual,  without  any  fur- 
ther aflfrom  Mofely:  And  that  will  enable  us  to 
jproceed  againft  them» 

Cur:  adv:  vult. 

LYONS  Judge.  Delivered  the  refolution  of 
the  Court  as  follows. 

The  Court  after  mature  confideraiion-,  does  not 
difcover  that  Mr.  Copland  is  entitled  to  the  relief 
Ivhich  he  fought  by  his  bill. 

Indeed  fuch  a  fuit,  in  a  Court  of  Equity,  ap- 
J5cars  to  be  a  little  extraordinary.  For  if  we  Ur. 
derftand  the  nature  of  it,  as  ilated  in  the  t:il, 
St  is  to  obtain  the  transfer  of  a  fraudulent  co- 
traiSl,  fuppofed  to  have  been  made  by  Buck  h^^. 
Brander,  as  truftees  for  Copland,  with  Moiei\  , 
without  allowing  the  latter  any  fatisfadicn  for  th^ 
injury,  br  even  making  him  a  party  to  the  fuit ; 
although  he  was  original  owner  of  the  land,  and 
the  perfon  onwhoVn  the  fraud  was  fifftand  principal- 
ly committed:  Since  it  is  charged,  that  Buck  and 
Brander  concealed  from  him,  the  offer  by  Mr. 
Copland  cf  two  {lulling  per  acre,  and  of  more 
than  any 'other  perfon  would  give  for  the  land. 
So  that  according  to  that  ftatement,  Mofeley  had 
»  right  to  fet  afide  the  contrail  with  Buck  and 
Brander,  and  to  have  the  land  reftored  to  him 
again :  And  as  Copland  had  made  no  contrail  with 
him,  he  could  derive  no  claim  froto  Ithe  fale  to 
the  others. 

But 
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But  Mr:  Copland  infiils^^  that  he  confide4  in     Buck  &c. 
Back  and  Brander  to  ma^e  the  purchafe   for  him  ^     ^  *^      ' 
fvijr,  by  promifing  to  write  to  Mofely  on  his  be-*     i^_    ,^'1 
h.ilf,  thty  thereby  became  inverted  with  a   fiduci-  ^ 
sry  cbara^er;  And  wncre  converted  into   tl^uftees 
tirWin,    as  well   as  for  Mofely;      that  aAJhgas 
rnjftecs  for  Mofely,  they  had  promilted  him  a  re* 
fufal  of  rheldnd,  and  liierefore  ought  not  to  have 
;^urchafed   for  themfclveD   without   his  confent:' 
that  fuch  trtiilV  arfenot  within  the  ftatute  offraud^^ 
bnt  a  Court  (rf  Equity  will  enforce  an   execatiWT 
'^FtTi^m;  and  therefore,  tbtxt  the  plea  in  the  \itt' 
Tcnt  cafe  will  not  avail  the  defendants^   who  being 
l'^  poffclnon  of  the  landfii  and  title  papef*    are  not 
entitled  to  hold  them  ;    hiit  ou^jht  to  <icmvey  them 
\^  him,  and  n-^t  enjoy  the  benefit  ariling  from  theif 
:>v.'n  InifconducL  • 

But  how  is  the  tru^  prove(i?  ',  jRiict  ahd'Bran- 
ler  deny  it-     'i'kt;'  avvX.  'i*at  they  had  po,wer  front 
Mofely  either   to  leti  the  lands  or  r^am   them  to 
jtiirir  own  life,  in  purt  of  the  debt  due    to   them  ; 
! -rid  ihatth'jy    only  prom iftd  a  refufal  to  Copland 
in  calc  they  niciiM   full.      They  deny  that   they 
1  "tr  wrote,  or  cr.g:igcd  to  write  to  Mr,  Mofeley^ 
iforor^n  behalf  of  Cophmd,    or'  rnade   any    other 
Ipromife,    than  a  refufal,    in  cafe   niore  than   two 
jAliiings  per  acre  fhould  be  offered;    finally  they 
l^ny  thai  they  ever  had  any  olTer  made  to   them, 
V'  Copland   or  any  otlier   perfT>n,  of  more  than 
r.\7o  {hillings  per  acres   until  after  the  aj^reement 
v/asn^ade   \v\i\\  Mr,  Moft^iy,  for  the  pnrchafe  on 
t^^cirown  account;  alibough  they  admit  that  Mr. 
^'^^pland  {\\\\o  ftccordiiy;  to  his  own  ftatement,  at 
hvloniy  tendered  t  vo  fliilUrigO  fi">^neti.nes    flated 
f-:t  he  wouM   give    more,    but  did  not  fay   how 
J2*'<"h.     In  all   which   refp'-:6>s    the  anfwcr   is  not 
C"^ntradi6led,  or  diTprovcd  by  any  tcfl'monyin  the 
^^^i^e;  and,  ns  Jt  is  refponfive  to  tlie  bill,  the  fa<5\s 
^■»  therein  {latc-^l,  luuit  be  takert    to  be    time.     So 
J-^t  the  trufl  \s  fo  far  from   beine:  confjfTl^d,  that 
»t  is  pofitivelv  denied,    and   the  plaintiff  produces 
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Buck  ic€.     np  evidence  to  eftabiifh  it.-    Of  courfe  the  argu- 
Ho^l    A       n^ents  bottomed  on  the  truft  all   vanilh  ;    and   the 
i-J^^lj       p)^intifFhadn9   foundation    for   relief  upon   that 
ground. 

But  if  the  truft  wa^eftabiiftied,  yet  Mofely  who 
was  fo  much  interefted,  and  is  faid  to  have  been 
injured  by  the  tranfadlion,  ought  to  have  been 
luade  a  party.  For  furely  a  Court  of  Eauity 
would  nat  decree  all  the  benefit  of  the  frauo,  if 
one  was  committed,  to  the  plaintiff  onlyj  and 
give  him  the  whole  gain  arifing  from  the  raifcbn- 
du6l  of  his  own  truftees.  On  the  contrary  we  fup- 
pofe,  that  in  fu^ch  a  cafe,  a  Court  of  Equity 
would  fet  atide  thefale  to  Buck  and  Brander;  and 
(^s  the  promife  to  Mr.  Copland  was  only  of  a  re- 
fufal  of  the  iand>  fo  that  he  might  perhaps  be  al- 
lowed to  tak,e  it,  or  not  as  he  pleafed,)  direil  a 
new  fale.  "  By  v/hich means-Copland  would  have 
ah  opporttxtiiity  of  bidding  for  it,  and  by  a  fair  pub- 
lic fale,  jufti;ie  would  be  done  to  Mofely,  the 
party  moft  injured  in  the  bufmefs;  and  who  was 
confcientioufly  entitled  to  the  beft  price  th^t  cottld 
te  gotten  for  the  land.' 

But  as  no  truft  is  proved  and  no  agreement  in 
writing  fliewn,  Mr.  Copland  has  no  equity;  but 
was  completely  barred  by  the  plea. 

The  decree  of  the  Court  of  Chancery,  there- 
fore is  to  be  reverfed,  and  the  bill  dilmiflfed  with 
icofts. 
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MEADE 

against 
TATE. 

r 

TATE  aflignee  of  William  and  Junes  DonaM       j^  witnoft 
and  company,  brought  debt  in  the  County  ixceivcd  to 
Court  againft  Nicholas  Meade,  upon  a  penal  bill,  prove  that  ho 
The  defendant  plead  payment.     And  oi>  the  trial  ^'^  *  ^^^ 
of  the  ifluc  the  plaintiff  filed  a  bill  of  exceptions  ^^^^iit    t« 
f[ating,  that  the  defendant  introduced  the  depoG-  the  agent    oC 
tion  of  William  Meade,  who  faid,  that  fome  time  the   plamtitfs 
before  the  above  company^s  agent  Robert  Mont-  ^^^^*     ^ 
gomerie  left  the  <^unty  erf"  Bedford,  the  deponent  fhc^obiigatuMt 
paid  him  a  fum  of  money,  he  thinks  about  thirty  upon     whids 
pounds,  perhaps  a  little  more  or  lefs,  in  difcharge  the  f«it  fta» 
of  ^  debt  due  by  Nicholas  Meade  the  defendant  kt««gHt. 
to  the  faid  company,  for  which  they  had  his  the 
faid  Nkholag's  bond  or  note,  whkh  when  applied 
for,  the  deponent  was  informed  by  the  faid  Mont* 
gomerie,  that  it  had  been  fent  off  with  the  book» 
of  the  company,  and  in  lieu  thereof  he  obtained  a 
receipt  in  full  of  the  debt  aforefaid.     Which  re- 
ceipt is  either  loft  or  miflaid.     That  the  money  i'o 
paid  was  not  in  difcharge  of  aught  tliat  vyas  duo 
from  the  dcponqnt  to  the   faid  Nicholas,  but  was 
paid  by  the  deponent  at  the  fpecial  requeft  of  the 
faid  Nicholas,  who  thereby  became  indebted  to 
the  deponent  in   tLe  ium  lo  paid.     That  the  de- 
fendaui   atfo  introduced  a  witnefs  who  faid,  that 
William  Meade  was  heard  to  fay,  that  Nicholas 
had  paid  him  the  nioftey  he  had  advanced  to  Wil- 
liam and  James  Donald  and  coiupany,  before  the 
bringing  of  the   fuic.     That  the  plaintiff  objefted 
to    reading  of  the  depofition   aforefaid,  as  illegjil 
evidence;  but  tliat  he  was  o\^rrulcd  by  the  court* 
Verdlcl  and  judgment  for  the  defendant.  Where- 
upon the  pUintiff  appealed  to  the  Diftridl  Court. 

The   Diftri^l  Court  was  of  opinion   that  the 
judgment  was  erroneous^  in  this,    "  That ,  tk« 
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"  County  Court  permitted  the  depofition  of  "W  H- 
**  liam  Meade  who  was  interefled  in  the  event  uf 
**  this  fuit  to  go  as  evidence  to  the  jury.'*  It  there- 
fore reverfed  tl^  judgment,  wlthcoftsi  fet  alUe 
the  proceedings  fubfec^uent  to  the  iffue ;  and  feut 
the  caufe  back  to  the  County  Court  for  further 
.prpcee4ing$  to  ^e  had  theacf  in..  .  Mi^ade  appealed 
'^rom  the  judgment  of  tUc'iJillrift  ,.^our;  to  ^lii^ 
l:p^rt. 

•  ftANDOt^H  for  the  appellant  contended  that  the 
witnefs  was  not  intereited,  and  therefore  that  the 
judgment  of  the  Diftrid  Court  wai  efroneoua. 

Per:  Cur:  Reverfethe  judgmeuvt  of  the  Difirift 
Court ;  and  ^rm  ^hat  of  |ht?  Cpiin;y  ^W\% 


HENDERSON,   fi^fit 


against 


HEPBURN,    &c. 


An   af^ion. 


In  the  name  of  XT  EPBURN   and  Dundas  afllgnees  of  May* 

the  aiTignec  of  JfjJ^  nadeer  adminiftrator,  &c.  of  Murray  brought 

a    coHtteTal*"  ^^^^  againft  Henderfon  &  others  executors  of  Kirk- 

condition  da-  patrjck,  upqn  ahond^witha  collateral  condition, 

ted  in   1774.,   given  by  Kirkpatrick,    June  9th  jf774i    to  Mur- 

i»  not  main-   ray.     The  condition  of  the  bond  was  as  follows, 

^^'"^^wi  *'  Whereas  the  above  bound  Thomas  Kirkpatrick 

bond  with*^  a  "  hath  this  day  by  indentures  of  le^fe  and  releafe, 

collateral  con-   *' bearing  date  the  eighth  and  ninth  days   of  this 

dition.  "  inftant  June,  bargained  s^nd  fold  a  traft  of  land, 

"  fituate  in  the  county  of  Fairfai^  aforefaid,  fup- 

"  pofcd  to  contain   nine  hun4red  and  forty  fix 

**  acres,  to  the  above  named  James  Murray,  for 

*'  the  fum  of  one  thoufand  pounds,  Virginia  cur- 

^'  rency :  And  whereas  it  is  doubted  whether  ttant 

^^  older  patents  and  trafta  of  land  do  not  int^tfc^e 
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^  wtth  the  faid  land  fo  bargained  and  Md  and     JUdtrfya^ 

*^  take  part  of  it  away  j  and  it  is  propofcd,  that  '*'' 

**  the  fame  fliall  be  furveyed  and  plotted,  to  at      «g^]"^ 

^'  certain  the  true  number  of  acres  contained  in 

*^the  faid  land,  free,  clear  and  exclufive  of  all 

"  and  every  other  elder  patents  and  furveys,  and 

^  that  there  (hall  hs  a  proportionable  dedudlion 

"  and  abatement,  from  the  laid  fiim  pf  one  thou- 

"  fand  pounds,  fpr  fuch  quantity  qf  the  fald  land 

**  as  may  appear  to  be  wanting  and  deficient  after 

*'  making  luch  fiiryey  and  plott,   occafioned  by 

^*  any  older  patents  and  forveys,    or  otHerwife# 

^*  Nqw  the  condition  of  the  above  obligation  i^ 

"  fuch,  that  if  the  above  bound  Thomas  Kirkpa- 

*^  trick  fhall  caufe  the  faid  land  to  be  accurately 

*'  furveyed  on  or  before  the  fifteenth  day  of  No- 

^  veraber  next  enfuing,  at  the  loint  and  comfnot| 

*'  expence  and  charge  of  the  faid  Thomas  and  th^ 

^  faid  James  Murray,  and  fball,  in  caf^^  any  de* 

^  ficiency  (hall  appear  to  be  in  the  faid  quantity 

*^  of  nine  hundred  and  forty  fix  acres  after  fucq 

**  furvey,  allow  an  abatement  and  deduction  foip 

"  fuch  dcficjenpy  from  the  faid  fum  of  one  thpu- 

^  fand  pounds,  according  to  the  proportion  tha( 

*^  the  faid  fum  of  one  thoufand  pounds  bears  and 

^  hath  to  nine  hundred  and  forty  fix  acres;  or  m 

*'  cafe  that  the  faid  fum  of  one  thoufand  poundf 

•'  fliall  be  paid  before  the  faid  deficiency  u^^ll  ke 

*'  afcertained,  if  the  faid  Thomas  ftiall  repay  and 

•*  refund  tq  the  faid  James  Murray,  his  heirs  or 

**  afligns  fuch  fum  as  he  or  .they  may  and  fhall  be 

•*  entitled  to  for  fuch  deficiency  according  to  the 

"proportion  aforefaid.     That  then  and  in  fuel^ 

•*  cafe  the  above  obligation  fliall  be  Void,  other- 

'^  wife  that  it  (hall  be  an4  remaix)  in  full  force 

**  and  virtue," 

The  plaintiffs  affigned  for  breaches  of  the  cony 
£tion,  ^^  That  neither  the  teftator  of  the  defends 
*^  ants  in  his  life*time  nor.  the  faid  defendantf 
'^  fince  his  death  have  refundied  to  the  faid  Jamef 
^  Mi^rra^  or  any  perficm  cltkning  under  the  fai4 
'  .  H  Jamef 
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HeotoAit    <f  Janicit  Mmray^  or  the  fiud  pkintiffs  for  4  hsi  r 

-^^*     .     **  ficie^icy  of  the  land  mentioned  in  the  cc 

y^^**?*     **•  of  the;  Dond,  fo  much  money  as  they  we 

'  *S  tied  to  receive  for  the  deficiency  aforefaj 

^^  cording  to  the  proportions  mentioned  in  1 

*^.band*'^  I'^h 

The  dcfen(!ant  pjead  conditions performeF^'^ 
tlje  phiiitiiTtook  iffue.     The  jury  found  a 
for  the  plaintiff  for  £  269  : 4  : 6.  damage 
t^e  defendant  moved  to  arreft  the  judgmc 
tht  following  reafons.  i.  Becaufe  the  bondj 
declaration  mentioned  was  not  aflignable. 
caufe  the  plaintiff,  in  afligning  breaches, 
fl^tc  there  was  any  or  what  deficiency  in  thd 
occafioned  by  the  interference  of  older  pate 
furvcys  f  or  the  fum  to  which  the  plaintiff  ^ 
tiyed  on  account  thereof, 

-There  are  amongft  the  papers  copied  intj 
record,  a  copy  of  t  furvey  made  in  purfaani 
ah  order  of  the  court,  whereby  the  true  quant' 
the  land  appears  to  be  820  acres.     The  not 
making  the  faid  furvey  is  accepted  by  Wilfon^ 
ftates  himfclf  to  be  attorney  f;or  the  executor 

The  Diftrift  Court  gave  judgment  for  the  [ 
tiff  J  und  thei  defendants  appealed  to  this  «ouf 

Call  for  the  :y)pellant.  The  bond,  being  ( 
c^  in  1774,  was  not  aiTigR^ble,  Craig ys  Cra 
\xi  this  Court ;  and  perhaps  the  plaintiffs  havel 
title  for  s^nother  reafon,  namely,  that  the  aflignm^ 
is  made  by  the'exe^ciitors  when  the  bond  beIon| 
to  the.  heir  Epp£s  vs  JD^moville  f  in  this  Cot]  ^ 
The  condition  gf  tjie  honi  is  in^  the  aUernativi' 
that  18  to  fay,'  that,  if  the^'purcfiafe  money  is  paS 
before  the  furvey,  then  the  obligor  will  refund[<| 
but  if  not,  then  that  he  will  rebate  in  proportion 
to  the  deficiency.  N«w  it-  docs  not  appear,  fron| 
the  manner  in  idiich  the  breaches  are  afiigned. 
'      .      .  whether  ' 

•  l.€«UVRep.  p,  483, 

•f  Ante  %%•  t   4 
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•  I.  Cair»  Rep.  p.  H* 
t  1.  CairsRep.p.  345* 


±r  tlicTc  ever  wa«  anv  rcbacemmt  or  not^ 
xiiequently  the  affignmeat  is  in  the  natorfe      a^^ii* 
t^ative  pregnant;    for  although  no  moncv  ^    -* 

ien  r<5iiinded,  yet  it  might  have  been  rebatei 
^rgnmcnt  is  tlie  ftronger,    when  it  is  re* 
d,  that  it  is  not  ftarcd,  whether  the  ptir'- 
.oney  iw^s  ever  paid  or  not ;  and  if  it  never 
the  plaintiiTs  daim,  atmoft,  was  only  forii 
t,   and  not   for   repayment.      In  whick 
iv^ould  not  have  (laced  a  title  to  recover. 
%Ry  rate,  the  omiffion  to  ftate  the  quantity 
ia  Avhich  the  tracl  was  deficient,  is  fatal  | 
was  neceffary  in  order  to  apprize  the  de» 
with  what  they  were  charged,    fo  that 
'it   come  prej)ared   to  defend  therofelves* 
r    vs  Fass  *  and  Cabell  vs   Hard^ickt  \ 
Court:  which  lall  cafe  was   a  decilion  ia 
fcary  point.  ^ 

'KEBAM  contra.     Craig  ws  Craig   li  not  ap- 
Aif  to  this  cafe  i  becaufe  that  was  the  cafe  of 
itfoT  the  title,  and  not  a  bond  for   pajnnent 
mJtf  a?  this  is ;    for  the  repaynicnt   was  tp 
'tn  exa£l  proportion  to  the  deficiency.     Now 
\  is   certain   which    may    be    rendered    cer*^ 
i;  and  this  was  capable   of  b^ing  reduced  t(» 
tttity^  by  mathematics  and  arithmetic.      Tay 
it   thcn^    as   a  money  bond,  and  the  cafe  i§ 
It;  becaufe  the  acl  of  Affembly,    pafied  in   tha 
HJ48  cb.  27,  IS  exprefs  that  bonds  fo*-*  -jxiy- 
It  of  money  or  tobacco   may  be  aligned,    old 
F^    Virginia   laws  249.     '"i'^e  cafe  of  £fil>ef 
flkmcvilley  was  a  bond  for  title  ;  and  therefore 
jUgament  can  be  derived  from  it  .in    favour   of 
jt^ppellants.     Befides  that  cafe  turned    on   the 
km  of  the  aaion.     The   defendants  cannot   ex- 
Bptto  the  aifignment  of  breaches,    after  the   plea 
E  conditions  performed  and  iffue  on  it,  with  a  ver- 
Ift  in  favour  of  the  plaintiiF;    becaufe  the  plain- 
tiff 
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tiff  muft  have  proved  a  deficiency  upon  the  trial,  et 
he  could  not  have  obtained  a  verdi6l.  Cabell  vs 
Hardmficke  turned  on  the  omiffion  to  ftate  for 
whofe  benefit  the  fuit  was  brought ;  and  therefore 
16  not  like  this  cafe.  In  Call  vs  Rujin  *  the  breach^ 
es  were  as  imperfe6lly  ftated  as  in  this  caf#;  but 
yet  the  Court  thought  them  fufficient  after  verdi^. 
The  judgment  in  this  cafe^  will  be  a  perpetu:il  bar 
to  all  future  adlions  on  the  fame  bond.  .  Beiides 
the  defendants  confented  to  a  furvey ;  and  thereby 
nave  agreed,  that  what  was  dubious  before,  ihould 
te  reduced  to  certaintyi  This  is  an  aflion  of 
(5cbt  which  is  lefs  ftri6l  than  covenant;  and  there* 
fore  there  was  lefs  neceflity  to  be  particular  ia 
affigning  the  breaches. 

iCAti  in  reply.  Independent  o(  the  ^ecifion  in 
f^ai^w&Cratg^itis  a  general  principle  of  the  com- 
taon  law  that  no  paper  given  for  a  contingent  or 
uncertain  demand  is  aflignable.  Thus  a  bill  of  ex- 
fchaiige  or  a  note  for  payment  of  money  is  not  ne^ 
gotiable,  if  the  payment  depends  upon  a  cbntin- 
gency.  This  was  clearly  k  bond  with  a  collateral 
condition ;  for  firft,  it  was  to  be  afcertained,  whe- 
ther there  were  any  older  or  interfering  titles, 
and  then,  what  deficiency  they  produced^  before 
the  plaintiff  was  entitled  either  to  a  rebatement 
or  to  have  any  thing  refunded  to  him.  Therefore, 
in  order  to  maintain  the  aflion,  it  was  effential 
to  ftate  in  the  declaration,  either  that  there  had 
been  a  furvey  and  deficiency  afcertained,  not- 
withftanding  which  the  teftator  and  his  executors 
refufed  to  rebate  or  refund,  as  the  cafe  might  be, 
'0r  elfe  that  the  teftator  had  failed  to  have  the 
•  furvey  made^  within  the  ftipulated  period ;  in 
which  latter  cafe,  the  damage  would  have  been 
the  lofe  of  the  rcbatement  or  refunding,  wliich 
had  not  been  afcertained  for  want  of  the  furvey. 
The  cafe  ^i  Cabell  vs  Hard^ickB  did  not  turn, 
merely  upon  the  omiffion  to  infert  the  name  of  the 
perfon  for  whofe  benefit  the  fuit  was  brought,  but 

the 


•  t.  Call*s  Rep.  p.  ii\\ 
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he  tnfuficiency  in  the  affignment  of  breached  wat 
U'o  one  of  the  grounds,  exprefsly,  on  which  the 
>oart  proceeded.  The  plea  of  conditions  perform'^ 
d,  makes  ao  diiFerence ;  for  that  was  the  plea  in 
'^aieil  vs  Hardv)icke;  and  yet  it  wJis  not  thought 
u£cient  to  maintain  tlie  declaration*  The  ordef 
kjx  the  furvey,  Hated  in  the  record  to  be  made  by 
-^ifent,  does  not  alEft  the  plaintiff;  bec^ufe  it  forms 
10  part  of  the  pleadings  \  and  it  is  not  aflferted,  on 
:he  record)  that  the  objefl  was  to  fupply  the  de« 
't&A  \tk  the  prior  proceedings. 

WfCKHAMk  Bonds  are  affignable,  under  the 
iflof  Aflembly,  in  feme  cafes  where  bills  of  ex- 
chauge  are  not ;  and  it  nev^r  has  been  admitted 
la  any  cafe,  that  with  refpe6l  to  negociability 
th^re  was  any  great  iimilitude  between  bonds  and 
biik.  : 

CAtt  and  Bot'ts,  tf  that  argum^t  be  cor* 
reft,  then  every  manner  of  bond  is  aflignable;  be< 
caufe  money   or  tobacco   is   recoverable   on    all 

bonds. 

Car.  adv.  viilt^ 

LYONS  Judge.  Delivered  the  refolution  o^ 
the  Court,  that  the  bond  was  clearly  a  bond  with 
a  collateral  condition,  and  therefore  not  aflign- 
tble  within  the  a6l  of  I748,  Confequently  that 
the  judgment  of  the  Di(lri6l  Court  was  to  be  re- 
veri'ed ;  and  judgment  on  the  verdi£l  arrefted* 

Judgment  Reverfed. 

jNT.-B.  Judge  Roane  was  confined  to  his  room 
py  indifpofition,  Upon  tlie  day  on  which  the  Court 
gave  judgment;  and  therefore  was  not  prcfent 
v;hen  the  refolution  of  the  Court  was  given,  but 
he  has^  fovored  me  with  a  copy  of  the  notes  of  the 
argument  he  intended  to  have  delivered,  which 
were  as  follows. 

**  The  firft  and  principal  queftion,  in  this  cafe, 
ist  whether  ^e  bond,  declared  upoui   is  fuch  a 

bond, 


HMulerAsa 

'VS. 

HepburQ* 
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bcrrrd^  is  trader  the  a6l  of  Affembly  will  autkorizi 
an  affignec  thereof  to  bring  fuitupon  it,  in  hisowi 
name? 

The  bond  is  dated  on  the  4th  of  June  17745  anJ 
affigned  the  17th  of  November  1791.  It  wiH 
therefore  be  governed  by  the  a6l  of  06lbber  ij2i 
Chap*  29;  and  in  the  new  code  t 'e  claufe  of  the 
a6l  now  in  qaeftion  is?  as  follows,  "  Affignmente 
*'  jof  bonds,,  bills  and  promiffory  ijotes  and  othei 
^^  writings  obligatory  for  payment  of  money  or  to 
**  bacco  mall  be  valid  &c.'*  So  ihat  the  queftioa 
h,  whether  the  bond,  before  us,  is  a  bond  for  the 
pajmient  of  money  within  the  meaning  of  this 
claufe  ?  and  this  queftion  may  be  elucidated,  ii 
liot  refolvcd,  by  confidering  what  bonds  are  confi- 
dered  as  bonds  for  the  payment  of  money,  in  other 
and  clearer  paflages  in  our  laws  I 

-  By  the  a6l  of  1748,  re-enafted  in  1792  jff^?^.  Cod. 
1 18,  it  is  enafled  that  in  afliona  which  {hall  be 
brought  on  a  bond  or  bonds  for  the  payment  of 
money,  judgment  is  to  be  entered  for  the  princi- 
pal fum  due  thereon  and  iatereft.  The  bonds, 
here  intended,  are  clearly  fuch  as  if  not  Angle 
bonds  are  to  be  defeazanced  by  the  payment  of  a 
leffer  afcertained  fum,  called  the  principal,  and 
which  no  afleffment  by  a  jury  is  neceffary  to  cal- 
culate and  render  certain  j  bonds,  which  when 
declared  on,  do  not  require  particular  breaches  to 
be  afligned ;  and  in  which  a  recovery  is  had,  as  of 
X\\t  deb^  ^\XQ  by  the  bond,  and  not  as  of  damages 
to  be  afcertained  by  a  jury* 

Such  is  clearly  the  nature  of  a  bond,  for  the 
payment  of  money,  in  the  claufe  juft  referred  to ; 
and  if,  in  the  claufe  immediately  in  queftion,  the 
fame  words  are  found,  as  defcriptive  of  afllgnable 
bonds,  the  former  claufe  may  be  reforted  to,  as  a 
key  for  the  underftanding  thereof. 

But,  by  the  fame  claufe  of  the  aft  of  179a,  in 
aflions  on  bonds,  for  performance  of  covenants, 
particular  breaches  muft  be  affigned;  and  a  jury 
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By  that  criterion,  whenever  a  bond  appears, 
rith  a  fmaller  fpecific  Aim,  mentioned  in  the  de- 
:azance,  or  the  bond  (hall  be  fingle;  whenever 
idgment  is  to  be  given  for  that  fum  with  intereft^ 
nd  not  for  damages  to  be  afcertained  by  a  jury; 
Qd  whenever  particular  breaches  are  not  necefla* 
/  to  be  afllgned,  a  bond  of  this  defcription  is  a 
ond  for  the  payment  of  money,  within  the  mean- 
ig  of  the  claufe  in  queftion.  But  if  there  be  no 
fcertained  principal  fum,  for  which  judgment  can 
e  rendered;  if  the  intervention  of  a  jury  be  ne*- 
effary  to  afcertain  what  is  due  by  way  of  dama* 
es;  and  if  tlje  defendant  muft  be  notiSed,  by  a 
articular  aflignment  of  breaches,  wherefore  the 
i^ioQ  is  brought  againft  him,  luch  a  bond  is  not 
3  be  confidered  as  a  bond  for  the  payment  of  mo- 
cy,  under  the  a6l  in  queftion. 

To  teft  the  bond,-  before  us,  by  this  criterion, 
tis  a  bond  to  be  defeazanced,  if  the  obligor  fliall 
arvey  the  land  by  a  certain  time,  and  refund  or 
bate  money,  as  the  cafe  may  be,  if  the  obligee 
lould  be  found  to  be  injured  by  the  interference 
folder  furve^'s.  It  is  a  bond  whereby  the  obli- 
-^r  covenants,  both  to  furvey,  by  a  certain  time^ 
nd  to  make  good  the  deficiency,  if  any.  The 
Uigee  has  his  a6lion  againft  him  for  the  failure 
fone  or  the  other;  and  this  ©bfervation,  it  is 
jppofed,  is  decifive  of  its  not  being  a  bond,  for 
tic  payment  of  money,  only.  It  is  a  bond  nei- 
ther 
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^  to  aflefs,  aod  tbc  court  to  give  judgment,  fyt 
amages,  inftead  of  any  lefler  afcertained  £um  in 
be  condition. 

The  dilHnguifliing  criterion  then,  between  thtfe 
we  defcriptions  of  bonds,  is  "plainly  marked  out 
y  the  a6l  of  1792.  That  criterion  exiiled  in  our 
iws,  before  the  period  in  which  it  was  transfer* 
:d  into  the  new  code,  from  the  a<5ls  ot  1748 ;  and 
mfl  be  fuppofed  to  have  been  in  the  mind  of  the 
^iflature,  when  it  ena£led  the  claufe  allowing 
fli^nments. 
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dier  (in^ei  nor  to  be  defeaaanced  by  the  ^33^10 
of  a  leUer  certain  fum^-  cglled  the  principali 
bond,  in  which,  a  particular  affignment  of  bread 
eg  isf  abfolutely  neceffary;  and,  as  to  which, 
judgip^nt  can  be  given,  without  the  interventii 
q(  a  jury,  afferts^ining  tjie  damages  fuftainf  d,  I 
the  obligee* 

ta  this  boi^d,  therefore,  to  be  confidered,  as! 
bond  for  payment  ot  money,  in  the  face  of  the 
prominent  diftindUons,  which  I  have  juft  mentioi 
«d?  1 

It  is  faid  to  be  (lieh  a  bond,  becaufe  money  ti 
to  be  paid,  in  the  event  of  a  deficiency  of  the  landi 
and  that  mathematics  and  arithmetic  may  render 
the  fum  to  be  paid  abfolutely  certain.  But  my  an-i 
fwer  is,  that  this  differs  from  the  commmon  cafel 
of  a  general  covenant  to  make  good  a  deficiency, 
only  in  this,  that  here  the  parties,  by  previous! 
agreement^  have  given  a  rule  to  the  jury  in  affcf- 
fing  damages  if  any;  but  that,  except  in  this  par*] 
ticular,  the  cafe  is  the  common  cafe  of  a  bond, 
for  the  performance  of  covenants,  in  every  ref*, 
'|>e£t.  I  he  only  difference  is,  that  here  an  arbi^! 
trary^afTeffment  of  damages  is  prevented,  by  the 
conlcnt  of  the  parties,  and  the  general  powier  of 
juries,  in  refpe^  to  damages,  is  in  this  inftance 
•abridged;  as  it  was  in  the  eafSe  of  Lovte  vs  Petri  4« 
Burr.  2229.  Where  is  was  agreed  by  Peers,  that 
if  he  did  not  marry  Lowe,  that  he  would  pay  her 
£  1 000 :  And  it  was  held  that  the  iury,  in  afcer- 
taining  damages,  would  be  confined  to  the /*  loco 
as  the  pr^ciie  fum  fished  and  afcert^ined,  oy  the 
parties, 

Mr*  Wickham  likens  the  cafe,  t«  that  of  a  bond 
conditioned  to  pay  £  1000,  but  attended  with  an 
agreement,  that  it  (hall  be  liable  to  be  affected, 
by  the  real  flate  of  the  accounts,  between  the  two 
parties.  To  which  I  anfwer,  that  there  is  no 
Jimilitude  between  the  cafes ;  for  fuch  a  hon^  as 
tiA%^  would  fall,  ftriaiy,  withiq  the  defcrip^oq 
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*f  btm^,  for  paynretit  of  moneys  as  to  the  man- 
ner of  declaring  and  th^  nature  of  the  judgment 
to  be  given.  Although,  in  confequence  of  t^e 
agreement  entered  into,  it  may  happen,  that  no- 
thing raay  be  really  due  them. 

Upon  the  whole,  I  am  clearly  of  opinion;  that 
the  prefent  is  not  an  aflignable  bond,  within  the 
Incaning  of  the  a£l  of  Aflembly. 

This  view  of  the  cafe  precludes  the  necefllty  of 
my  confidering  the  legality  of  the  affignment  of 
breaches  ;  although  myiprefent  opinion  is,  that 
tliey  are  i^fuKciently  amgned. 


He'DderTdn 
Hepbuni* 


KNOX 


against 
G  A  R  L  A  N.D^ 

GARLAND  brought  an  adlion  on  the  cafe  hi 
the  Diftrift  Court  againft  Knox.  The  de- 
claration .  contained  3  counts  1.  For  goods,  wares 
and  merchandizes  fold  and  delivered.  2  A  ^uan- 
tdm  valebat  for  goods,  wares  arid'  meVchandizes 
fold  and  delivered.  3.  For  money  had  and  re- 
ceived to  the  plaintiffs  uie.  Plea  tion  assumpsit,* 
and  iffue.  Upon  the  trial  the  defendant  filed  the 
follovring  demurrer  to  the  evidence.  Memoran- 
dum, that  upon  the  trial  of  the  iflue  in  this  caufe, 
ihe^laintiff  to  maintain  the  iflue  on  his  part,  pro- 
duced 


aG<le  the  demvirrer  ahd  award  a  new  trial,  the  defendant  may 
appeal. 

And  i£  the  defendant  offers  to  appeal  and  the  court  refufcs 
it,  this  court  will  reverie  the  judgment  notwithftundinff 
there  Yras  a  continuance  by  confent  at  a  fubfequent  termj  a^id 
afiel'  tliif  a  vcrdi<^  axui  judgment  for  th^  piaiAtitf, 


{If  the  dt» 

murrer  to  evi- 
dence ihews 
that'ihe  plain- 
tiff ought  not 
to  recover, 
the  court  can- 
not let  it  afide 
and  award  a 
new  trial,  but 
ought  to  enter 
juagmeBt  for 
the  defendant. 

Where  the 
plaint  ills  evi^ 
dence  is  not 
doubtful  and 
uncertain  but 
defc6liveonly, 
the  defendant 
njay  demur. 

In  I'uch  a 
cafe,  if  th« 
Court  does  i%t 
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Knox        duced  four  papers  purporting  to  be  public   fecuri- 


Q  Y'  J       ^i^^  *^  ^h^f®  words. 


/^  la:  lo:  3  fpecie. 

Commiflioners  office  June  15th  1783. 
Sir, 

Pay  to  Nathaniel  Harrifon  the  fum  of  twelve 
pounds  ten  fhillings  and  three  pence  fpecie  for 
beef  and  corn  furnifhed  com.  pro.,  law,  in  Buck- 
ingham as  per  certificate  allowed  by  the  court  of 
claims  in  the  faid  county. , 

M.  CARRINGTON. 

SAMUEL' JONES. 

Mr.  Treafurer,  Forged. 

Endorfed  Tfealury  5th  March,  1792. 

There  is  no  mention  of  any  fuch  certificate 
as  the  within,  in  the  returns  made  to  this  office 
by  the  commiflioners,  and  therefore  it  ispronounc 
td  a  counterfeit. 

J.  AMBLER. 
£  5:  10.  Specie. 

Commiflioners  office  June  12,  1783. 
Sir, 

Pay  to  John  Clopton  the  fum  of  five  poun<l5 
ten  {hillings  fpecie  for  beef  furnifhed  the  Com.  pro: 
law  in  Augufta,  as  per  certificate  allowed  by  the 
court  of  claims  in  the  faid  county. 

M.  CARRINGTON. 
SAMUEL  JONES* 

Mr.  Treafurer  Forged 

Endorfed  Treafury  5,  March  1792. 

There  is  no  mention  of  any  fuch  certificate  as 
the  within  in  the  returns  made  to  this  office  by  the 
commiffioners,  and  therefore  it  is  pronounced  a 
counterfeit.  J.  AMSLER4 

^4:14.  Specie.  Conjmiflioners 
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Commiflioners  office  June  9th  1783.  Itnox 


Pay  to  Edward  Oldham  the  fiim  of  four 
pounds  fourteen  fliillings  fpecic;  for  beef  furnifhed 
the  Com.  pro.  law,  in  Berkeley,  as  per  certificate 
allowed  by  t|ie  court  of  claims  in  the  faid  county, 

M.  CARRINGTON. 

SAMUEL  JONES- 
Mr.  Treafurcr.  Forged 

Endorfed  Treafury  5  March  1792. 

There  is  no  mentioa  of  any  fuch  certificate  as 
the  within  in  the  returns  made  to  this  office  by  the 
commillioners,  and  therefore  it  is  pronounced  a 
counterfeit. 

J.  AMBLER. 

£  140  Specie, 

Commifli®ners  office  July  17,   1783. 
Sir, 

Pay  to  James  Knight  the  fum  of  one  hun* 
dred  and  forty  pounds  fpecie  for  a  waggon  and 
four  horfes  furnifhed  the  Com.  pro.  law.  in ,  Au- 
gufta  a«  per  certificate  allowed  by  the.  court  of 
claims  ia  the  faid  county. 

^I.  CARRINGTON, 

SAMUEL  JONES. 
Mr.  Treafurer.  Verged. 

Endorfed  Treafury  5th,  of  March  1792. 

There  is  no  mention  of  any  fuch  certificate,  as 
the  witliin  in  the  returns  made  to  this  ofiice  by 
the  commifTioners,  and  therefore  it  is  pronounced 
a  counterfeit. 

J.  AMBLER. 

fje  alfo  oITered  in  evidence  to  the  jury  an  en- 
dorfement  on  each  of  the  faid  papers  and  on  tlie 
faceof  each  of  the  faid  papers  the  word  forged, 
which  were  provjed  to  be  the  hand  writing  of  Ja- 

quelin 
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Knoi|        qu^lin   Ambl^c   the  treafiirer  of  this  Cotnition* 
y-'  wealth,  and  to  have  been  written  in  confeqaence 

of  the  faid'  certificates  being  prefented  at  the 
treafury  office  of  the  Common we«vlth  after  th^ 
plaintiff  bought  them.  The  plaintiff  alfo  proved 
by  John  Wilder,  that  he  Johu  Wilder  lived  in  the 
ftore  of  the  defendant  in  theinontb  of  April  179c, 
and  bought  a  paper  of  one  Jefie  Woodward  wiiich 
purported  to  be  a  public  certificate  fignedby  Mayo 
Carrin^ton  and  Samuel  Jones  as  commiiTioncrs  tor 
£"  140  for  a  waggon  and  horfes,  which  he  a/ter- 
wards  fold  on  account  o£  the  defisidant  to  the 
plaintiff  but  put  no  mark  on  it  by  which  he  can 
Jnow  it  to  be  the  fame  that  he  fold  to  faid  plaintiff; 
Xieitherdoes  he  know  if  either  of  thofe  now  produced 
is  the  fame*  That  he  the  faid  Vv'^ilder  adling  for 
the  defendant,  alfo  fold  to  the  plaintiff  three  or 
four  other  certificates  of  the  faid  defcriptioa,  all 
of  which  amounted  to  one  hundred  and  lixty  fcfljr 
pounds  and  fome  {hillings,  for  which  he  was  paid 
at  the  rate  of  5y6  in  the  pound,  by  the  plaintiff. 
That  he  does  not  know  whether  any  of  the  j'aid 
certificates  fo  fold  as  laft  aforefaid,  are  either  of 
the  faid  papers  now  produced.  The  defendam 
then  proved  by  faid  Wilder  that  before  he  bougl^t 
the  faid  certificate  of  /'  140  of  Woodward,  he 
applied  to  William  Haxall  to  know  if  the  fanrc 
was  counterfeit.  That  the  plaintiff  was  there  at 
the  time.  That  Haxall  gave  it  as  his  opinion 
that  the  fame  was  not  counterfeit.  That  the 
plaintiff  on  the  fame  day,  and  before  he  bought 
the  laft  mentionecl  certificate  told  the  deponejit 
that  he  the  plaintiff  would  give  5/6  per  pound  to 
the  deponent  for  the  fame  if  the  deponent  bought 
it.  That  after  the  deponent  had  bought  it,  which 
was  on  the  fame  day  aforcfaid  the  plaintiff  did  ap- 
ply on  that  day,  once  or  twice  to  deponent,  to 
know  if  he  would  fell  it  him  for  c^f6.  That  he 
did  afterwards  fell  it  to  the  plaintiff  for  the  fum 
of  5/6  in  the  pound,  and  received  the  purchafe 
tnoney  accordingly,  and  this  being  all  the  evidence 
which  the  plaintiff  and  defendant  offered  to  the  jttrj', 

the 
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the  defeudant  deiours  to  the  fame  as  infufficient         Kfl«» 
in  law  to  maintain  the  phintifTs  a6lion,  and   fays      aT'^T 
that  fee  is  not,  neither  is  he  bound  by  the  law  of       i^'_^* 
the  land  to   inako   awy   further  or  other  anfwet* 
tliereto,    and  this  he  is  ready  to  verify :     VVhere- 
lure  he  prays  j'jd::^oient  and  his  cofts  in  his  behalf 
expanded  to  be  adjudged  to  him.      And  the  plain- 
tiff doth  aver  that  th',;  fame  evidence  is  fuffieient 
in  law  to  maintain  his  faid  aftion  and  prays  judgj 
:;icnt  and  his  damao^es   aforefaid  to  be  adjudged  td 
ii^ip  together  with  his  cofts  about  his  fuit  in  tbis' 
ht'hilf  expanded* 

The  Di;iri6l  Court  o^^-errulcd  the  demurrer  -to 
V;e  evidence; ;  and  fcicintr  uilde  the  verdi6l  and* 
p'  oceedings  fubiequeiu  to  che  ifiue,  awarded  a  new^- 
triuh  Tii'j  record  tiieii  icdtes,  that  the  defendant- 
pr^»yt(i  an  appeal ,-  ko  Web  tl^e  court  refused  to  grants 
Iccuiisr.  as  yd  t  Ley  bajc  re  r.dcrcd  no  final  judgment 
i?i  tbis  cMtse,  iit  a  fubCcqucnt  court,  the  fuit 
v.as  coiiti.tucd,  by  consent  of  parties.  And  at  a, 
Liurc '  cojrt,  l.j  iccjrd  proceeds  thus,  '*  This 
day  caiuo  UiC  'viiiiwS  by  their  attornics,  and  there* 
ii;)oa  ci:iiie  ali'>  a  juiy  Sec.  v;ho  being  elected  &c. 
fiy  thut  tlic-  itjfcMidaiit  did  a 'Tame  upon  hiinfelf  in 
ri«n!ver  aiul  fona  as  llx-  plniiuiir  nt^iirill:  him  hath 
declared,  and  tlicv  do  alTci's  the  plaintiffs  daman:cs 
iv  occaaon  of  tlie  non  p^'rr<>r;nnnce  of  that  aflump- 
tioa  to  Ixxty  thr«;e  jiou'ul;,  iix  iliillin;^^,  befidcs  his 
t.olts."  The rcf.ro  it  is  confiJered  by  the  court 
that  the  plaint! fl' recover  ag^iinil  the  defendant  his 
"Umages  aforefaid,  in  firn  aiorefaii  alFefllHU  and 
i.;s  coils  by  hjm  about  his  f'lit  in  this  beh:ilf  ex-  , 
peiidcd,  and  the  faid  defendant  in  mercy  occ. 

To  this  judgment  the  defendant  obtained  a  v/rit 
ih.  supersedeas  from  this  court. 

Call  for  the  plaintiff  in  the  supersedeas.  Con- 
tended ; 

T.  That  the  Diftrifl  Conrt  erred  in  ovenurng 
the  demurrer  and  awarding  a  new  trial,  ris  t.he 
demarrer  clearly  difcloled  a  fufficient  bar  to  the 
plaiatilFe  a£lion. 
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For  the  plaintiff  did  not  ftrew,  that  the  pa]_ 
were  forged.  His  only  e\^idence,  as  to  that,  t 
that  he  applied  to  the  Treafurcr  i  and  he  has  uei 
ther  fummoned  the  commiflioners,  or  taken  t" 
common  precaution  of  applying  at  the  Audito: 
office.  He  has  therefore  precipitated  his  cal^ 
without  the  proofs  neceffary  to  fupport  his  aflioT 
Befides  Knox  was  an  innocent  purchafer,  in  the 
fair  courfe  pf  his  bufinefs,  of  the  papers  in  queni^ 
on ,  and  therefore  he  is  not  liable  to  refund  tha 
money,  which  he  afterwards  fold  them  to  the  deJ 
fendant  for,  without  any  knowledge  of  tAeir  be-1 
ing  counterfeit.  Price  vs  Ncaly  3.  Burr:  1354- 
The  reafoning  of  Lord  Mansfield,  in  which  cafe  ' 
cxprcfsly  applies  to  that  before  the  court.  For 
whatever  negledl  there  was,  in  the  prefent  cafeJ 
was  upon  the  lide  of  Garland;  as  the  defendant! 
had  a6lual  iucouragement  from  him,  and  bona  Jidi 
paid  the  whole  value  to  Woodward.  So  tha^t  it  isl 
a  misfortune  which  has  happened,  without  the  de- 
fendants fault  or  negleft,  but  if  there  be  any  fauld 
or  negligence,  it  was  on  the  part  of  the  plaintiff 
as  already  obfcrved.  Confequently,  there  is  no 
rcafon  for  throwing  off  the  lofs  from  one  innQcent\ 
man,  upon  another  innocent  man.  ' 

2.  That  the  demurrer  to  evidence  was  a  pro- 
per mode  of  bringing  the  cafe  before  the  court. 

Whenever  the  plaintiffs  evidence  ^q^%  not 
maintain  his  a6lion,  the  defendant  may  demur 
and  refer  it  to  the  court  to  decide  whether  the 
plaintiff  can  recover  or  not.  For  he  is  not  oblig- 
ed to  rifque  the  law  of  his  cafe  with  the  lury,  but 
h^s  a  right,  to  draw  it  ad  allud  examen  Cocksedge 
vs  Fanshaw.  DougL  114.  Stephens  vs  WhitCy  2. 
Wasb^  230.  The  demurrer  tha^refore  ought  to  have 
been  fullained,  and  judgment  entered  on  it  in 
favour  of  the  defendant  in  the  court  below. 

3.  That  the  fubfequent  proceedings  make  no 
difference,  and  were  no  waiver  of  the  defendants 
right. 

For 
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,JF<rr  tbe  -defendant  offered  to  appeal;  and  as  he 
had  a  fufficient  cafe  upon  the  record  to  entitle 
(lira  to  judgment,  the  refufal  of  the  Diftrift  Court 
to  allow  the  appeal  ought  not  to  prejudice  him ; 
md  all  the  fublequent  proceedings,  there,  ought  to 
l)c  confide  red  as  in  invitum*  Of  courfe  no  in« 
lerencc  from  thence  is  to  be  drawn  againft  him, 

M'Craw  contra^  The  juftice  and  law  of  the 
Dafe  are  both  in  favour  of  the  plaintiff  in  the  court 
)elow;  for  whenever  a  man  has  paid  money  to 
mother  upon  a  confideration,  which  happens  to 
'afl,  he  is  entitled  to  recover  it  back  in  an  aflion 
for  money  bad  and  received*  But  the  demurrer  to 
evidence  was  clearly  improper.  For  the  defend- 
mt,  thereby,  prevented  the  jury  from  inferring, 
Erom  the  evidence,  the  very  fadls,  which  his  coun- 
sel now  infifts  were  not  proved.  But  this  he  could 
aot  do;  for  he  was  bound  either  to  have  admitted 
he  fa6ls,  or  fuffered  the  caufe  to  have  remained 
vith  the  jury.  BulL  nis:  pr:  313.  Befides  the  de- 
endant  has,  by  his  fubfequent  condu6l,  waived 
ihe  objc6Uon.  For,  at  a  fucceeding  term,  he 
ionfented  to  a  continuance  of  the  caufe :  and  final- 
y  went  into  the  fecond  trial,  without  taking  any 
exception.  He  ought  not,  therefore,  to  be  allow- 
ed to  do  it  now.  If,  contrary  to  what  is  the  fa 61, 
lie  evidence  ftated  in  the  demurrer  was  infuffict- 
iht  to  have  enabled  the  jury  to  make  the  neceffa- 
y  inferences,  the  prefumptlon  is,  that  every  cf- 
cntial  proof  was  fapplied  upon  the  fecond  trial. 

Call  in  reply.  There  is  nothing,  which,  ex 
tiuo  ct  bono^  'entitles  the  plaintiff  to  recover  of 
he  defendant;  who  was  an  innocent  perfon,  a5l- 
iig  in  the  regular  courfe  of  his  bufmels,  and  guil- 
y  of  no  fault.  Whether  the  defendant  was  lia- 
ble or  T\(>t,  was  a  quelVion  of  law  proper  fbr  the 
;onfideration  of  the  court,  and  net  of  the  jur}% 
The  demurrer  therefore,  was,  clearly,  proper, 
^or  the  jury  could  not  have  made  any  fuch  infer- 
fnces  from  the  evidence,  as  is  contended  for,  on 
iie  other  fide.     There  was  nothing  in  the  tcfti- 

mony 


Digitized 


by  Google 


a48     ,  APRtL    tll^ 


Gaiiaxxd 


Kja<«  inony  which  inevitably  led  lo  &cl>  ^eohclfiRjNi 
"^f  ^  But  the  inferences  ought  to  be  inevitable,  orxlA 
jury  can,  no  more,  make  them,  than  the  conrtj 
and,  where  they  are  inevitable,  the  court  rnr^, 
as  well,  make  them^  as  the  jury.  This  is  the  fpi 
rit  of  the  deeifions  in  Cecksedge  vs  Faizskaio  ar^ 
Stephens  vs  White.  No  waiver  ought  to  be  prc^ 
fumed.  Becaufe  the  defendant  offered  to  appf al, 
Which  operated  like  a  biji  of  exceptions.  Tbi 
defendant  was  obliged  to  fubmit  to  the  fecond  tri 
aly  for  the  authority  of  the  court,  in  awarding  it^ 
could  not  be  refilled,  as  they  would  not  allow  hil 
Appeal,  but  obliged  him  to  remain  where  h«  ^rzsi 
It  is  no  anfwer  to  fay,  that. the  defendant  Ptif^ht 
to  have  made  another  exception  at  the  fecon^  .tri* 
2ll.  For  it  would  have  been  nugatory  and  difrc^ 
fpeftful,  to  the  Difti  i(5l  Court,  to  have  prefente4 
the  fame  demurrer  again.  Bcfides,  the  partid 
would,  by  that  means,  have  fore\'er  run  rounj 
in  a  circle;  and  the  caufe  could  never  have  been 
ended. 

Pet:  &jr:  The  court  is  of  opinion,  that  tM 
judgment  of  the  Diftri61  Court  is  erroneous,  id 
this.  That  they  overruled  the  demurrer  to  evi- 
dence, after  it  had  been  joined  by  the  parties, 
and  fet  afide  the  proceeding*?,  in  the  caufe,  fubfe- 
icjuent  to  the  iffue,  witliout  the  confent  of  the  par- 
tits:  'Although  the  evidence  on  the  part  of  Gar» 
land  was  fully  fet  forth  in  the  demurrer;  and 
ibere  does  not  appear  to  be  any  thing  uncertain 
or  doubtful  in  the  evidence,  fo  fet  forth,  to  pre- 
vent the  court,  from  determining  the  fufficiency 
thereof,  to  maintain  the  ilTue  joined.  Therefore 
the  judgment  and  proceedings,  fubfequent  to  the 
firft  verdi6l,  are  to  be  reverfed  and  annulled,  with 
cods:  And  this  court,  proceieding  to  give  fuch 
judgment  as  the  Diftrift  Court  ought  to  have  g!ven, 
is  of  opinion,  that  the  evidence,  dated  in  the  de- 
murrer, is  not  fufiicient,  in  law,  to  maintain  tb^ 
iffue  joined  on  the  part  of  Garland  ;  but  Knox  ti 
to  go  thereof,  without  day,  and  to  recover  his 
cofts  in  that  court  alfo. 

GRAHAM 


Digitized 


by  Google 


OF    THE    YEAR    i8oa, 
GRAHAM 
against 
WOODSON, 

^  I  ^HfS  was  an  appeal  from  a  decree  of  the 
f^      High   Court  of  Chancery,     Where   Jcliah 
Woodfbn  and  wife  and  others  brought  a  bill  againft 
Graham  and  Philip  Woodfon.     Stating,  that  Ma- 
thew  Woodfon  leafed  to  Gnham  fome  coal  mines 
in  Goochland  for  the  term  of  20  years;  in  which 
leafe  there  is  a  provifo,  that  if  Graham   fliouM 
think  fit  to  furrender  the  leafe  before  the  expira- 
tion of  the  term  he  fhould  have  liberty  to  do  lb  on 
iJiyxng  the  fum   of  five  {liiHings.     That  this  leaie 
vas  made  for  the  fole  objei!;l  of  providing  more 
cr>inpetently  for  the  IcfTors  daughters;    and  was 
fjbfiding  at  the  death  of  Mathew  Woodfon;  who 
deviled  the  fame,  or,  which  is  the  fame  thing,  the 
money's   arifing   therefrom    to  his   daughters  the 
plairitiffs.     That  the  defendant  P.  Woodfon  being 
entitled  by  devife  from  the  faid  M.   Woodfon  to 
the  reverlion  of  the  faid  coal  mines,  after  the  ex- 
piration of  Graham's  leafe,  the  faid  Graham,  af- 
ter the  death  of  Mathew  Woodfon,  pnrchafed  the 
faid  reverfionary  interefl;  and  thereupon   furren- 
dered  the  leafe,  and  gave  notice   thereof  to  the 
eiecutrix  and  devifees  aforefaid  of  Mathew  Wood- 
fon.    'I'hat  this  was  done  by  Graham  to  obtain 
the  land  for  lefs  than   its  value.     That  by  this' 
weans  the  rights  of  the  plaintiffs  will  be  defeated, 
if  the  furrender  fliould  be  allowed  to  prevail  againft 
them;  which  they  infift  it  ought  not,  sis  the  plain- 
fiffs  are   entitled  either  to  the  money,  or  to  the 
ftntixpired  term  of  years  in   the  land  itfelf.     The 
^ill  therefore  prays   an  account  and  payment  of 
the  rent  till  the  regular  expiration  of  the  leafe  by 
rfHux  of  time  ;  or  otherwife,  that  he  may  deliver 
|K)(reffion  of  the  lands  to  the  plaintiff  during  the 
^ddue  of  the  term  for  which  the  leafe  was  grant* 
tii  and  for  general  relief. 

H  2  The 
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A  leafei  to 
B  for  20  years^ 

with  lilcrtytQ 
B  of  iuifen- 
citi.ng  the 
ItSiC  at  any 
time  before  oa 
payirtnt  of  5 
Ihiiiings.  A 
deviies  the 
rents  during 
the  leafe  to  his 
five  daughter? 
andthettefim- 
pie  atterwaidft 
to  his  ion  P 
WHO  icUs  to  /^ 
■*Nho  lurren- 
ders  the  le;uej 
this  luircncer 
fliall  not  viC- 
appoint  the 
daughters  le- 
gacies i  bbt  A 
will  be  decreed 
to  pay  the 
rents. 

Intereft  al- 
lowed upon 
arrearage      of 
rents,       upon 
circupiftance^' 
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Graham  The  anfwet  of  Graham,  admits  the  leafe,  and 

'^^  devife.     Infills  upon  his  right  to  furrcnder  under 

y^^^^o^\  ^  the  exprefs  words  of  the  leafe;  and  that  is  to 
on  account  of  the  right  to  do  fo,   that  he  had 
agreed  to  give  fo  high  a  rent.     That  the  leafe  be 
ing  defeafible  in  its  nature,  thofe  claiming  tlie  be- 
ncfits,   were  fubje6l  to  the  difadvantages   of  it. 
That  the  uncertainty,  of  its  duration,  was  fre- 
quently fpoken  of  in  converfations  between  the 
defendant  and  the  faid  M.   Woodfom     That  after 
fearching  for  coal  for  fome  time  without  any  com 
petent  fuccefs,  the  defendant  in  the  life-time  o: 
the  faid  M.  Woodfon  \izd  determined  to  annul 
the  leafe,  unlefs  he  fhould  in  a  ihort  time  find  a 
body  of  coal  which  promifed  more.     That  things 
were  in  this  ftate  when  the  faid  M.  Woodfon  died; 
and  in  a  fhort  time  afterwards  the  apprehenfioni 
of  the  leafe  being  ruinous  to  him  increafing,  ht 
determined  to  abandon,  when  he  was  informed 
that  the  defendant  P.   Woodfon  would  fell,  and 
conceiving  that   a  purchafe   would  be  the  beft 
means  of  recovering  his  expenditures  already  mad« 
upon  the  leafe,  he  bought  the  fee  fimple.     That 
this  circumftance  induced  him  to  make  greater  ex- 
ertions in  feeking  for  coal ;  which  after  great  ex- 
pence  he  hath  at  length  found  in  fuch  a  degree  as 
to  promife  fuccefs.      Yet  notwithftanding  thefo 
prolpe6ls  he  is  willing  to  relinquifli  his  intereft  in 
the  coal  lands,  on  receiving  his  expenditures  with- 
out intereft,  and  a  reafonable  hire  for  the  flaves 
which  have  been  employed  on  them. 

The  anlwer  of  Woodfon  fays,  Graham  during 
the  treaty  for  the  reverfion,  frequently  told  him, 
he  would  give  up  the  leafe  to  his  fifters  fo  as  to 
prevent  the  defendant  from  receiving  any  benefit 
from  it.  1  hat  he  fold  his  right  to  Graham,  with- 
out any  intention  of  defrauding  the  plaintiffs. 

The  depofitions  prove  M.  Woodfon's  intention 
of  providing  for  his  daughters  by  the  leafe.  That 
Graham  when  he  bought  the  fee  fimple,  fcotired 
£  100  each  to  the  two  youngeft  daughters  if  they 

were 
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were  fatisfied.  And  one  of  the  witneffes  fays, 
thac  after  the  purchale,  Gr^haip,  in  a  converfation, 
did  to  the  defendant  Philip,  that  if  he  had  thrown 
ap  ikt  leafe,  he  fhould  have  done  it  in  favour  of 
the  legatees,  and  not  of  Philip,  as  that  feemed  to 
be  his  fathers  w/VA 

The  Court  of  Chancery  decreed  the  defendant 
Graham  to  pay  the  rents  with  intereft,  and  if  he 
[honld  chufe  afterwards  to  abandon  the  leafe,  to 
leliver  the  poffeffion  of  the  lands  during  the  unex^ 
pir«d  term  thereof  to  the  plaintiffs.  From  which 
decree  Graham  appealed  to  this  court. 

Call  and  Wickham  for  the  appellants.  In- 
Gfted,  that  it  was  like  the  cale  of  arfpecific  devife; 
tht  devifee  of  which  is  liable  to  all  the  cafualties, 
«^Kich  may  attend  the  thing  bequeathed.  Thus, 
if  there  be  a  devife  of  a  debt,  and  the  debtor  be- 
comes infolvent  or  the  teftator  releafes  the  debt, 
the  legatee  lofes  it  altogether,  and  cannot  claim 
lirisfaaion  out  of  the  other  eftate  of  the  teftator. 
fhat  the  leafe  in  the  prefent  cafe  was  in  its  cre- 
ation liable  to  be  furrendered,  and  therefore  if 
the  teftator  did  not  make  provifion  for  that  event 
lie  meant  that  the  intereft  of  the  daughters  fliould 
lependupon  the  contingency  in  the  leafe  and  de- 
termine with  it,  if  the  leafe  fliould  be  furrendered. 
Confequently  the  daughters  could  no  more  claim 
compenfation  for  the  lofs  in  this  cafe,  tiian  the 
f^gatee  of  a  debt  could  in  the  other.  That  the 
^>"»atingency  of  the  fur  render  was  a  benefit  which 
oeionged  to  the  remainderman;  and,  if  fortune 
threw  it  in  his  way,  llie  dair'Jiters  could  not  com- 
plain; becaufe  they  had  the  (ieviTe  as  the  teftator 
S^ve  it  to  them.  For  he  bequeathed  it  fuhjcft  to  ' 
■^^  deftroyed  at  the  election  of  the  Icilce,  who  was 
*^  liberty  to  excrcife  the  right,  when  he  pleafed  ; 
J|id  the  daughters  had  no  authority  to  controul 
|^^"i,  becaufe  the  leafe  itfelf  exprefsly  beftowed 
Jhc  power  on  him,  TLat  it  was  ftrange  re;ifoning 
I'^l^y,  that  the  daughters  were  injured  by  the  lef* 
'^  s  exercifing  a  riglu  which  he  had  over  the  ef- 
•^^e,  and  which  right  he  had  ftipulated  for  in  cx- 
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prefs  terms.  Confequently  the  principles  of  tht 
decree  were  wholly  erroneous,  and  the  bill  fiioiild 
have  been  dil miffed. 

But  if  it  were  true,  that  th«  plaintiffs  wei^'j^^^ 
titled  to  the  rents,  which  they  by  no  meaus  ad- 
mitted, ftili  the  decree  for  intereft  was  clearly 
wrong ;  becaufe  that  is  never  given  on  rents  un« 
lefs  there  be  a  penalty.  2.  Vaz^  jr.  163.  Cm. 
Temp.  Talb.  2* 

Randolph  contra.     Contended,   tbii^  the  fur- 
fender  was  a  ftratagem  to  defeat  the    intereft   of 
the  daughters  which  would  not  be   fupported   in 
a  Court  of  Equity  ;  becaufe  they  were   not   to  be 
Dufted  of  their  riglits  by  a  contrivance  between  the 
leffee  and  remainderman.      That  there   was   lets 
reafon  for  it,  in  tliis  cafe,  than  in  others  :  becaufe 
the  defendant  had  in  fa6l  bought  the  eftate  himfcif 
before  the  furrender ;    which  was  a  device,  after- 
wards, made  ufe  of  to  defeat  the  legacies  ot   the 
daughters  ;  although  their  claim  had  enabled  hioi 
to  buy  the  remainder,    at  an  under  rate.      7iqt  a 
devife  of  the  rents,  and  a  dcvife  of  the  term  itfeif, 
were  fubftantiaily  die  fame;  and  the  true  eipoliu- 
on  of  the  will  was,  that  he  intended  them  to  have 
the  emoluments  of  the  land,  during  the  term  of  tfte 
leafe.     That  therefore  the  change  of  owners  would 
not  affeft  their  intereift.     For  whether  the  poQcfli- 
on  of  the  land  was  with  the  remainderman  or  tie 
leffee,  their  claim  was  Hill  the  fame.     So  that  if 
the  remainderman  jhad  retained  the  lands,  he  would 
after  the  furrender,  have  been  liable  for  the  rentSj 
or  elfe  he  mufl  have  yielded  poffofiion  to  the  daugh- 
ters ;    and  therefore  the  defendant  who  had  lefs 
equity  muft  do  the  fame.     That  the  rents  being  for 
a  liquidated  fum,    ought  to  carry  intereft ;    for  the 
uncertainty  of  the  amount  is  the  only  reafon  why 
intereft  is  not  generally  allowed. 
Cur:  adv:  viilt: 

LYONS  Judge.  Delivered  the  refolution  of 
the  Court,  that  there  was  no  error  in  the  decree 
upon  the  merits  j  and  as  to  the  intereft  that  it  waa 
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iycretionary  in  tbe  Co^rt  to   allow  it  or   noU  •     CnAaHjs 

But  in  thi«  cafe  the  defendant  had  no  title  to  h^ve^  w'^^dV 
it  taken  off,  as  he  had  endeavoured  to   defeat  the       ^^  ^^ 
tcau  altogettrr,    a^d  thereby  delayed  the   pay-  • 


tueuu 


Decree  affirmed* 


SKI  P  W  I  T  H 
CLINCH. 


Ho.t  brought  a  hill  againft  Skipwith  ftatin^,  that   J^J''^" 
•^:i  the  23d  of  M'Ay  1777  Skipwith  leafed  of  Holt   ^  ilnliia, 


^r^  HIS  was   an  appeal  from  a  decree  of  the       a  takes  a 

X    High  Court  of  Chancery.     Where   Clinch   leafc  of  B  in 

as  ciecuior  of  Holt  toicether  with  the  children  of  ^^-y   '77  for 

21  years.     In 

^    «77« 

.      ,  ar  Itaic 

elbte  for  twenty  years   at  /  150  per  annum^  of    the    fame 
vi'-h  a  provifo  for  payment  of  the  further  fum  of  eftatc  is  exc- 

/  ^0  her  annitvi  uroviclcd  there  fliould  be   peace   ^^^^'      ^^^ 
^J  #^      u   •     '  I     A  •  !      r  -J    y  rrntsarctobe 

-nween  G.   nrit.uii   ui^d   America,  the  laid /,  50   ^^^^\^  bv  the 

-'cominencc  with  the  p'Mce.     'I'hat  another  ieafe    fcale  of  May 
y-Ms  afi^rwarJs  executeti  l^etween  the  faid  parties,    1777. 
i.i  every  refoccl  like   the  former,  except  that  the       Intcrtft  up- 
^itteris  dated  on  the  31^  of  Auguft  1778  inftcad  ^^^^^  '■'''^* 
^:he  23d  of  i\!ay   1777.     That  the  only  reafon 
-r  executing  the   fecoud  Ieafe  was,  that  the  firll 
W  not  been   recorded.     That  the  plaintius  can 
prove  thai  specie  and  not  paper  vioiicy  v;as  con- 
templated in   the  faid  Ieafe.     The  bill  ftates  the 
plaintiffs  rights  to  the  rents  under  the  Ieafe ;  the 
Q"ed  for  wliich  it  dates  to  have  been  loft.     And 
P-'aya  that  the  defendant  may  be  compelled  to  pay 
1^'^  rents  and  perform  the  other  covenants  in  the 
Itife,  and  for  general  relief. 

Theanfwer  admits  the  two  leafes;  but  dates 
^tat  the  fecond  was  a  new  contrail,  as  there  had 

been 
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Sklpwith 

'VS, 

Clinch. 


\ttti  a  raifunderftanding  between  the  parties  rela- 
tive to  the  firft.  Denies  that  it  was  a  specie  con- 
trad:  and  fays  it  would  not,  have  been  worth 
above  a  fourth  or  third  of  the  nominal  rent,  had 
it  been  payable  in  fpecie.  States  that  the  taxes, 
owing  to  the  unjuft  valuation  of  the  land  by  the 
commiflioncrs,  are  exceffively  high,  with  otter 
circumdances  and  difficulties^  wliich  have  attend- 
ed the  contradl. 

The  depofition  of  a  witnefs  ftate*,  that  Skip- 
with  informed  him  there  was  a  leafe  of  a  date  pri- 
or to  that  of  Auguft  1778,  but  that  the'  laft  had 
been  executed  at  the  particular  requeft  of  Holt; 
although  there  was  very  little  variance  between 
them. 

Another  witnefs  fays,  he  underftood  from  all 
he  could  learn  from  either  party,  that  the  rent 
was  to  be  paid  in  specie^  or  (what  he  underftood 
by  that  exprcfllon)  good  money. 

Another  witnefs  fays  he  witnefled  the  original 
leaie,  which  he  has  lately  feen;  and  at  the  bottom 
was  a  note  in  the  hand  writing  of  Holt  as  the  dc-  I 
ponent  was  informed,  in  thefe  words,  "  This 
leafe  renewed  the  31ft  of  Auguft  1778,"  but  that 
the  deponent,  knows  nothing  of  the  laft  mention- 
ed leafe* 

Another  witnefs  fays  the  plaintiff  Clinch  told 
him  that  the  defendant  had  paid  Holt  the  firft 
years  rent  in  paper  money ^  as  appeared  by  Holt's 
books;  and  that  he  believed  the  reafon  why  he 
did  not  annually  pay  it,  to  have  been  bccaufe  Holt 
would  not  receive  it. 

Another  witnefs  fays  he  lived  with  the  defend- 
ant in  T778  and  wrote  the  laft  leafe,  which  he  at- 
tefted  as  a  witnefs. 

The  two  deeds  appear  to  be  the  fame,  except  as 
to  their  dates. 

The  Court  of  Chancery  was'  of  opinion,  that 
the  rents  were  payable  according  to  the  valae  of 
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money  at  the  date  of  the  firft  leafe,  and  that  the       Skipwith 
plaintiffs  were  entitled  to  the  fame  benefits  under        rr^h 

the  laft  leafe  as  if  it  had  been  executed  on  the  date      « _  ' , 

of  th«  firft.  That  court  therefore  decreed,  the 
defendant  to  pay  to  the  plaintiffs,  £  300  of  the 
prcfent  current  money  of  Virginia,  for  the  arrear- 
ages of  the  rents  on  the  ift  of  January  1784,  (tak- 
en for  the  date  of  the  peace;)  and/'  1044  of  like 
money  for  the  arrearages  to  the  ift  of  January 
1797,  with  liberty  to  fue  writs  of  scire  facias  fronx 
time  to  time  to  recover  future  arrears,  and  that 
upon  all  trials  at  law  the  defendant  (hould  admit 
the  deed  of  the  31ft  of  Auguft  1778  to  be  of  like 
force,  as  if  executed  in  May  1777.  From  which 
decree  Skipwith  appealed  to  this  court.  And  the 
plaintiff  likewife  petitioned  for  an  appeal,  becaufe 
the  court  had  fcaled  the  rents  inftead  of  decreeing 
them  in  fpecie;  and  becaufe  intereft  was  not  al- 
lowed upon  the  rents. 

Randolph  for  the  appellant.  There  is  no  pr&. 
text  for  confidering  this  as  a  fpecie  contract  j  as 
there  is  in  fa6l  nothing  to  fliew  tliat  it  was  medi- 
tated  by  the  parties,  and  the  anfwer  denies  that 
it  w^s  a  fpecie  contract.  The  true  way  is  to 
consider  it  as  a  contrail  of  the  date  of  the  laft  deed, 
and  fubjciSl  to  the  fcale  of  that  period.  That  is 
the  only  legal  notion,  and  the  circumftances  lead 
to  a  belief  that  the  parties  intended  it  as  a  new 
fubftantive  contra^  of  that  date.  Confequently 
the  depreciation  is  to  be  fettled  by  the  fcale  at 
that  time;  and  none  of  the  cafes  in  this  court  are 
againft  us.  Fleafants  vs  Bibb,  i  Wash.  8.  is  ra- 
ther in  our  favor;  becaufe  the  principle  which  it 
eftabliflies  is,  that  you  cannot  antedate  the  period 
of  depreciation,  unlefs  there  is  fomething upon  the 
face  of  the  inftrument  to  authorize  it;  but  here 
there  is  nothing.  The  fame  do6lrine  was  held  by 
the  court  in  ftronp^er  and  more  explicit  language  in 
BogU  Somcrville  y  co.  vs  Fowles/  *  and  there,  evi- 
dence of  the  date  of  the  original  contrail  was  ac- 
tually 

•  I.  Cidl's  Rep.  p.  144,. 
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SkipwJth  tually  refufed.  Which  was  an  exprefc  dctermifl 
y?^\  ation  in  the  very  point  contended  for  by  us  ;  be 
caufe  there  is  nothing  particular  in  our  cafe  u 
take  it  out  of  the  common  rule.  Finally  tht 
principles  laid  down  by  the  Court  in  Wntson  vs 
Alexander y  *  inftcad  of  militating  againft  the  poli- 
tion  we  contend  for,  will  on  due  examination,  be 
found  to  be  confiftent  with  it.  Intereft  was  pro- 
perly difallowed  by  the  Court  of  Chancery  under 
all  die  circuraftances  of  the  cafe ;  for  the  full  va- 
lue of  the  rent  was  agreed  to  be  given,  had  there 
been  no  change  in  the  property  ;  and  in  event  it 
has  proved  a  very  hard  bargain. 

WiCKHAM  contra.     The  ftile  of  the   laft    deed 
evidently  fliews  that  the  drawer  had  the   firft   be- 
fore him;  and  that  the  latter  was  intended  merely 
as  a  renewal  of  the  firil,  the  time  for  recording  of 
which  had  expired.      Confequcntly  Pkafants  vs 
Bibb,   I.  Wash.  8,  cited  by  the  appellants  counfcl 
operates  againft  him,  and  in  every   point  applies 
in  our  favor.     For  the  laft  deed  is  for  payment   of 
rent  from  a  day  anterior  to  the  date.      The  cafe 
oi  Bogle  Somcrvllle  h^co.  vs  Vowles  is  very  differ- 
ent from  this,  and  cannot  affefl  it;  becaufe    there 
was  nothing,  in  that  cafe,  to  form  a  ground  of  en- 
quiry into  .he  date:    for  it  was  a  naked  cafe,    un- 
attended with  circumftances.       As    to  Watson  vs 
Alexander^    the   fpirit   of  that   determination    is 
clearly  in  our  favor.     Befides  all  thofe  were  cafes 
at  common  law   where  more  ftri6lnefs  obtains ; 
but  this  is  a  cafe  originating  in  the  Court  of  Chan- 
cery, and  therefore  to  be  governed  by  the  prin- 
ciples of  Equity.    At  the  leaft  we  are  entitled  to 
the  value  of  the  money  at  the  date  of  the  firft  deed* 
But  there  is  ftrong  ground  to  infer  that  fpecie  was 
intended  by  the  parties;  for  the  leafe  was  a    long 
one,  and  probably  to  laft  beyond  the  period  of  the 
war:  ^nd  at  the  clofe  of  that   the  rent  was  to  be 
iiicreafed.      All   which  circumftances    lead   to  a 
belief  that  fpecie  was  the  objedl  of  the  parties. 

Intereft 

•  I.  Wafliington's  Rep.  340 

Digitized  by  VnOOglC 


OF    THE    TEAR    1800.  257 


TALIAFERRO 
la 


Clinclu 


Intef  eft 'ought  to  be  allowed  upon  the  rents  ;  be-      flkipwith 
caufe  they  were  liquidated  and  certain ;    in  which  '^'^ 

cafe,  and  efpecially  where  there  have  been  4ong 
delays,  intereft  has  been  given.  !•  Wnu.  ^4%. 
2.  Fez*  170,  3.  Ali.  579.  2.  IVms.  163. 

Randolph  in  reply*  Pleasants  vs  Biii  wai 
fully  confide  red  in  Bogle  Somerville  and  company 
vs  Vov}hs;  which  makes  the  authority  of  the  lat* 
ter  more  conclufive.  That  thofe  were  cafes  at 
common  law  does  not  alter  the  rule ;  becaufe  the 
aft  makes  no  difference  between  a  Court  of  Law 
and  a  Court  of  Equity  in  this  refpeft.  On  the 
contrary  it  gives  equal  power  to  both  Courts  to 
decide  according  to  Equity,  The  circumftances 
of  this  cafe  are  particularly'  hard ;  and  therefore 
ifiterelt  ought  not  to  be  allowed* 

Cur.  adv.  vult: 

LYONS  Judge,  Delivered  the  refolution  of 
the  Court,  that  there  was  no  error  in  the  decree 
in  eftablifliing  the  date  of  the  contract ;  and  as  to 
the  intereft  that  the  plaintiffs  were  not  entitled  to 
it,  Becaufe  if  it  was  certain  they  might  have  dif* 
trained,  and  therefore  fhould  not  have  lain  by  and 
fulGered  the  intereft  to  accumulate ;  and  if  it  was 
uncertain  (as  they  themfelves  plainly  (hewed  it 
was,  by  contending,  at  one  time,  that  it  was  fpe- 
Gic,  and  at  another,  that  the  leafe  was  to  be  con- 
iidered  as  of  a  different  date  from  that  admitted 
by  the  defendant,  and  therefore  they  did  not 
venture  to  diftrain)  then,  according  to  the  very 
cafes  relied  on  by  the  plaintiffs  counfel,  intereft 
was  not  demandable*  Nor  ought  the  plaintiffs  to 
have  interpft  from  the  time  of  the  decree  ;  becaufe 
they  had  themfelves  appealed  as  well  as.Skipwith, 
and  therefore  contributed  to  rendering  the  amount 
uacertain  and  undetermined  ftilL 

Decree  affirmed* 


Digitized 


by  Google 


ijS  APRIL    TERM 

TALIAFERRO 

againji 

ROBB  and  al.  ex*rs  of  GILCHRIST. 

What    an  T^  HE  executors  of  Robert  Gilchnft' brought 

infufficient  a-  iX    ^^  aftion  on  the  cafe  in  the  Diftri6l  Court 
verment  in  a  againft  Taliaferro,  and  declared  for  this  to  wit, 

declaration.  **  That  whereas  John  Taliaferro  deceafed,  in  his 

WhataTuf-  «  Hfe-time,  to  wit,  on  the  17th  day  of  June  1*787, 

deration  to  "^y  ^^^^   certain  writing  obligatory  lealed  with 

iuTMort  anaf-  "  l^is  feal,  did  acknowledge  himfelf  to  be  held  and 

fuinpfit.  **  firmly  bound  anto  James  Robb  in  the  fum  of 

A  executor  *t  three  hundred  and  thirty  pounds  fourteen  Ihil- 

to  C    a^cre!  "  '^"S^  ^"^  ^^^^  pence,  conditioned  to  pay  the 

ditor'  of  b]  "  f^"^  of  ^  165  :  7  :  2  on  or  before  the  firft  day  of 

that    as  loon  V  January  then  next  enfuing,  which  faid  writing 

as  he  is  able  "  obligatory  was  afterwards   affigned  by  the  faid 
his'^lK  h^  '*  James  Rohb  to  the  faid  Robert  GilchriR,  and 

wTll  pav  *  the  "  ^^^^  ^^^^  John  Taliaferro  departed  this  life  with- 

cldim,  or  will  '*  o^t:  difcharging  the  faid  debt,  and  the  faid  John 

let  him  have  '*  Taliaferro  junior  fued  out  adminiftration  on  his 

any   propmy  u  eftate,  and  fo  having  tlie  adminiftration  made  a 

fion  at  a^inol  "  Certain  note  or  letter  in  writing  addrcffed  to  the 

derate  valua-  ''  ^^^^  Robert  Gilchrift,  which  faid  letter  is  in  the 

tion,  this  will  ''words   and  figures  following,  "Sir,  I  received 

not  bind  A  in  «'  v.o«r  letter  and  am  forry  that  it  is  not  in  my 

whh'o'^  '"'"f  "  P''^*^''  ^^  difcharge  my  fathers  bond  in  your  pof. 

veriii6nto?af-  "  lellion,-  nor  can   I,  as  the  uncertainty  of  collec- 

fets,  or  n  for-  **  ^ion  is  fo  great,  fix  on  any  final  adjuftment  with 

bcarancc  to  **  pnn£luality,  I  have  by  me  a  confiderable  quan- 

file,  orof  Ibme  «  tity  of  Indian   corn   and  the   etpe6lation   of  a 

''  ^iifpofe  of  either  of  thefe  crops  you  may  rely  on 
'^■the  payment  of  a  great  part,  if  not  the  w^iole 
*'  of  your  claim,  or  ftould  any  either-  property4ft- 
'*  my  polfeflicm  fuiCyo^^  ^  will  readily  accommo- 
**  date  you  with  it  at  a  moderate  valuation,  hop* 
**  ing  that  you  will  take  into  confideration  the 
*'  difficulty  of  the  times,  I  am  Sir  your  obedient 

*   -  fervant. 
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"'  fervent.    John*  Taliaferfo  jr.  Hays  i6th  Janua*      Ttliiftrr? 

"  ry  i7yo.'*     And  tha  faid  plaintiffs  zver  that  the         J^fv 

"  bond  above  nrentioned  .and  to  the  court  now       «    ^._^ 

**  produced  was  then  in  the  poffeflion  of  the  faid 

*'*'  Robert,  and  that  no  other  bond  of  the  faid  John 

*•  Taliafef  rO*s  deceafed,  was  at  that  time  in  his 

"pofFeffion;    and  they  moreover  aver,    that  the 

*'  faid  Jol\n  Taliafeh-o-was  afterwards  able  to  feJl 

"  his  crop  of  Indian  corn  and  wheat,  by  retrfon  of 

**  all  which  premiles  the  faid  John  Taliaferro  jr. 

"  becdtme  liable  'to-  pay  to  the  faid  Robert  Gil- 

"  chrift  all  or  a  great  part  of  the  money  due  on 

**  faid  bond,  and  htiing  fo  liabie,  he  the  faid  John 

•*  Taliaferro  jr.  afterwards  to  wit,  on  the         day. 

"  of  1790  in  confideration  thereof  undertook 

"  and  then  and  there   faithfully  promifed  to  pay 

**  the  fame  to  tiic  faid  Robert  Giichrift  whenever 

**  he  fliould  be  thereto  afterwards  require^*     Yet 

**  the  faid  John  Taliaferro  jr.  although  .often  rc- 

"  quired  hath  not  yet  paid  all  or  any  part  of  faid 

*^  bond  to  the  faid  Robert  Giichrift  in  his  life-time 

*'  or  to  the  faid  executors  or  either  of  them  fmce 

"  his  death,  but  hitherto  to  pay  the  fame  hath  re- 

*  fufed,  and  ftill  doth  refufe  to  the  damage  of  the 

"  faid  plaintiffs  £  240,  and  therefore  they  bring 

''  fnit  &c." 

Plea  non  assumpsit  and  iffue.  Verdi<Sl  for  the 
plaintiff  tor  £  l\']  :  14:  5«  The  defendant  moved 
tg  arreft  the  judgment  for  the  following  rcafons, 
*'  For  that  the  only  evidence  given  in  tt*ie  /aid 
"  caufe  is  the  letter  recited  in  the  plaintiiTi  de- 
^' claration,  and  no- legal  confideration  to  found 
"  an  affumpfit  on  the  part  of  the  defendant  either 
"  to  the  plaintiffs  teftator,  or  to  tlie  faid  plaintiff 
**  is  ftated,  as  appenrs  in  the  faid  df  claration." 
The  Dillridl  Court  gave  judtrmcnt  in  favour  of  the 
plaintiffs;  and  tlie*  defendant  appealed  to  this 
court. 

Wjckham  for  the  appellant,  1  his  is  a  new 
at:tempt  to  charge  an  executor,  out  of  his  own 
ellate.     The  letter  is  in  the  ufaal  iliie  of  a  letter 
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Tairssf«n»  from  an  ekectrtor  to  a  creditor  oiF  the  teftatofs  ct 
tate ;  and  there  is  nothing  to  fliew,  that  he  meant 
to  bind  himfelf  perfonally.  No  part  of  it  con- 
tains any  a6lual  assumpsit  in  hia;  own  right ;  for 
as  to  the  propofirions,  concerning  the  fule  of  the 
corn  and  the  event  of  the  crop^  they  at  moft  only 
mean,  that  he  would  apply  ak  much  of  his  own 
l»oney  as  the  amount  of  the  affets,  which  yir.oba- 
bly  would  not,  fo  fpeedily,  have  commanded  mo- 
ney.  But  if  more  was  thereby  intended,  they 
were  offers  which  do  not  appear  to  have  beeUi  V- 
eepted ;  and  therefore  are  not  obligatory,  :  JPw.  if 
an  executor  offers  to  pay  a  debt,  it  doea  not  oblige 
him,  unlefs  there  be  fome  new  confideratiorf;  as 
forbearance,  or  affets,  or  fon^thing  elfe  of  that 
kind.  But,  here,  there  does  not  appear  to  have 
been  any  new  confideration,  at  all:  tor  it  is  not 
alledged,  in  the  declaration,  that  there  was  'a  f<»-- 
bearance  in  confequence  of  the  offers ;  or  that  the 
defendant  had  affets  fufficient  to  pay;  or  any 
other  confideration  to  fupportthe  promife,  which 
was  therefore  a  mere  nudum  pactum.  But  the  aver- 
ment is  wholly  infuflScient,  both  as  to  the  turn 
and  the  proportion  of  tKe  crop,  for  which  tlie  de- 
,£Bndant  was  liable.  For  the  declaratioii  does  not 
ftatc  the  fum  certainly,  or  the  amount  and  propor- 
tion of  the  crop  J  for  which  the  defendant  was 
liable ;  but  the  averment  is,  only,  that  the  de- 
fendant was  liable  for  the  whole  or  a  great  part ; 
and  the  Assumpsit ^  which  is  in  the  words  of  the  aver- 
ment, is  juft  as  uncertain  ;  and  therefore  void. 

W AKD-RTS  contra.  The  letter  contains  a  clear 
affumpfit ;  for  it  is  as  foon  as  the  corn  is  fold,  or 
the  crop  fhould  come  in  ;  and  when  he  fpeaks  of 
difficulties,  it  is  a  plain  felicitation,  thatGiichrift 
would  not  diftrefs  him  with  a  fuit,  and  is  tanta* 
mount  to  a  requefl  of  forbearance,  which  was^  a 
good  confideration.  Pow.  contr.  J54.  It  wma 
in  faft  a  clear  acknowledgment  of  his  obligation 
to  pay.  Cov)p.  289,  is  a  flrong  authority  in  our 
favor ;  for  the  letter  here  amounted  to  an  ad- 
mifEon  of  affets ;    and  that  according  to  the  cafe 
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in  Cif^pcr^  was  a  g^oAfoundaiti<>n*  for  sfn  aflhitfiV  .  TOhferrS 
lit.  Ihe  averment,  in  the  declaration,  is  fuffici-  ^^^ 
eat ;  for  it  is,  in  confideratian  of  all  the  precede 
ing  matters,  which  had  beeu  ftated,  that  the  de* 
feud«tnt  is  faid  to  have  ikflumed.  Therefore  if  any 
of  the  uncertuintie*,  iuiilied  on  by  the  oppofito* 
coanfel,  do  in  fa(Sl  exift,  they  may  be  reje6led  as 
lurplulage,  and  the  proper  foundations  of  the- 
a:sumpszt  ovXy^t^Wf^i,  o\\0 

Randolph  on  the  fame  fide.  There  was  pro« 
bp.bly  other  evidence  in  the  caufe ,  and  after  ver- 
dlel  the  vourt  will  intend  that  every  thing  necef*- 
iary.to  i'upport  the  atlion  wag  proved.  No  f et  • 
words  are  neceflary  to  conftitute  an  affunipfit ; 
but  if  the  whole  fpirit  of  the  -agreement  amounts 
10  it,  th<Jt  is  fufficient.  '  The  obje6l  of  the  letter 
plainly  was,  to  obtain  forbearance ;  and  by  affui^ 
ittg  Gilchrlrt  that  the  debt  was  ultimately  fafe,  t© 
obtain  it*  Therefore,  if  there  was  any  defif^n  at 
bottom  it  will  not  avail  the  defendant,  whofliould  be 
bound  by  the  tcr'us  held  out:  in  the  letter;  The 
uncertainty  of  the  time,  when  the  corn  would  be 
iold,  or  the  crop  would  be  reaped,  neceffarily 
proves  chat  he  Was  fuiicitin^ forbearance;  becaufe 
Oilchrilb,  ifi  waiting  ior  either,  was  inevitably  to 
be  dd^Vsid.  But  tji))jara;,ce  was  itielf  a  fulTiclciit 
cjnnd'j ration,  and  tlicrcfoie  the  pro.iule  was  ob- 
l:^"^tory»  '1  lie  .ivoniieiit  is  futli'.lent.  For  the 
oifer  was  acccpt^'d  by  the  d^Tendauti,  waiting  f  >r, 
aad  betaking  hiciiwif  to  tlie  fund  propofeil,  wliich 
rendered  a  more  explicit  averment  uuneccirary. 
But  there  was  no  occuiion,  for  any 'particular  con- 
fiJeration  lo  be  alledged,  in  the  prefent  cafe;  be- 
Caufc  he  aifampfi^  was  in  writing  ;  which  liiper- 
ccded  the  netefllty  of  avering  or  proving  any  par- 
ticular confideration.  3  Burr  1670.  For  where  therj 
is  a  written  agreement,  the  defendant  fliouldfliew 
that  there  was  no  confideratiou  ;  and  it  is  nor  ne- 
Ctjflary  for  the  plainciiFto  prove  there  was.  If  the 
executor  acknowledges  he  has  cffcds  enoi;;^h  to 
pay,  it.is  fufficient  to  fupport  an  aflumpfit,  C'^'vcper 
284;  and  here  the  letter  was  lantaaiount;    tor  no 
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other  inf^i^nce:  could  be  dtawn  from  it*  The  le^  1 
ter  was  written  with  a  knowledge  of  the  teftatom  I 
cftate,  and  that  is  fufficient  to  oblige  him  ;  efpeci- 
ally  as  it  is  in  writing,  i.  Vez*  104.  The  aver- 
ment is  in  tlie  terms  of  the.  contrail ;  which  is  all 
that.was  requifite.  For  the  certainty  was  to  be 
mjade  out  in  evidence  ;  and,  as  before  obferved, 
it  is  to  be  prefumed,  that  it  was  done,  as  the  jury 
could  not  have  foupd  the  verdift  without. 

^Wic&HAM  in  reply.  The  laft  argiiment  would 
fiipport  every  declaration,  however  defedlivcj 
and  is  cKprefsly  repugnant  to  Chichester  vs  Vats^ 
in  this  court;  which  ellabliflied  that  the  court  can^ 
only  infer  what  is  made  abfolutely  neceffary  to  lie- 
proved  by  the  declaration.  The  letter  only  amount-* 
ed  to  an  offer,  and  not  to  a  promife.  The  for- 
bearance fliould  be  ftated,  as  general,  or  for  a  par- 
ticular period.  Pow.  Contr,  354 :  but  here  nei- 
ther is  averred.  The  cafe  in  CoHvper  is  of  the 
firft  impreifion  ;  and  carries  the  doclrine  farther, 
than  good  fenfe  warrants.  Unlefs  the  contrary 
is  exprefsly  fliewn,  an  executor  is  always  confi- 
dered,    as  promifing  in    his   fiduciary  charadler. 

If  the  plaintiff  proceeded  on  the  idea  of  an  ad- 
miffion  of  affets,  he  fliouldhave  averred  it.  The 
uncertainties  which  I  fpoke  of  before,  cannot  be 
rejefted  as  furplufage ;  and  the  truth  is,  there 
was  no  promife  made.  If  the  plaintiff  had  aver- 
red forbearance,  affets,  &c.  we  might  have  tra- 
verfed  it ;  but,  as  it  is,  we  could  not  come  pre- 
pared to  controvert  his  evidence,  on  thofe  points, 
which  we  could  not  forefee  he  would  endeavour  to 
eftablifh.  The  plaintiff  (hould  have  alledged  the 
price  the  corn  foldfbr,  or  the  amount  of  the  crop  ; 
for  the  averment,  in  the  words  of  the  letter  is  not 
enough;  but  he  (hould,  as  he  might  have  done, 
have  alledged  it  with  certainty.  That  the  offer 
was  in  writing  makes  no  difference  ;  for  the  paf- 
fage  from  Burr:   is  the  foiitary  opinion  of  a  Tingle; 

judge, 
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jQ(^,  snd  a  like  pofiticm  is  to  found  no  where  elfe. 
F(yw»  Cantr.  334,  fliews  that  if  you  declare  in  an 
action  on  the  cafe  upon  a  note  of  hand,  and  do  not 
alledge  a  confideration  it  is  nudum  paSium.  I'hd 
cafe  in  i.  Vez.  inftead  of  being  againftus,  is,  iu 
h&,y  for  us ;  becaufe  it  is  there  faid  that  the  de- 
fendant was  liable  in  his  fiduciary  charafter. 

Cur:  adv:  vuit> 

LYONS  Judge.  Delivered  the  refolution  of 
thc-court,  that,  in  order  to  render  the  defendant 
liable,  it  ought  to  have  been  averred,  in  the  de-r 
claration,  that  the  defendant  had  aifets,  or  that 
the  plaintiff  forbore,  or  that  there  was  fome  other 
cenfideration.  But  this  having  been  omitted,  that 
the  judgn'i^nt  was  erroneous,  and  to  be  reverfed ; 
and  judgment  on  the  verdidl  arrefted,  on  account 
of  the  infufficiency  of  the  declaration. 


Taliaferro 
Kobb. 


WARE 


against 
GARY. 

IN  eje6lmcnt  brought  by  Ware  againft  Gary  in 
the  I)iflri6l  Court  the  jury  found  the  following 
fpecial  verdidl.  *'  We  .find  that  on  the  19th  day 
ifjune  1744  Judith  Ware  purchafed  of  Thomas 
IValton  200  acres  of  land  lying  on  the  fouth  fide 
>i  the  Fluvanna  river  oppofite  the  feveii  Iflands, 
or  forty  pounds,  by  a  deed  of  bargain  and  fale, 
ndented  and  recorded  in  Goochland  County  Court 
)n  the  21ft  of  Augull  1744^  with  a  memorandum 
f  livery  and  feizen  thereon  endorfed  which  ap- 
pears in  thefc  words,  this  indenture,  SwC.  (fetting 
t  forth.) 


W 


Deed  in  which 
an  eft^ate  for 
life  is  given 
the  hulbaiid, 
made  by  hui- 
band  and  wife 
of  the  wifes 
lands  to  a  truf 
tee,  will  pafs 
the  cftate  al- 
though no  con 
fideration  be 
exprclTcd  there 
in.— Particu- 
larly if  the  ver- 
ditt  finds  that 
it  wa>  for  the 
purpofc  of  fet- 
tling it  in  the 
wifes    family. 
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^ .  Wase .  We  find  thut  the  faid  land,  then  hty  in  the  eota 

**''•  ty  o£  Goochland,  but  now  hj  the  county  of  Bucfc* 

.  ^^^y*^      ingham,  witlun  the  JuridwSlion  of  this  courts  tn4 
is  the  fame  land  now  in  queftion : 

We  find,  that,  after  the  deed  aforefaia,  ^iht 
faid  Judith  Ware  intermarried  with  Samuel  Jor- 
dan. We  find  that  the  faid  Samuel  Jordan  and 
Judith  his  wife  in  order  to  lettle*  in  the  faiml^  of 
\.the  faid  Judith  the  faid  land,  by  their  indenture 
cf  feoffment  bearing  date  the  14th  day  of  Mafch 
1781,  conveyed  the  faid  land  to  John  Nicholas 
his  heirs  and  afSgns  in  truft,  for 'the  purpofes  in 
tlie  faid  deed  exprefled,  which  faid  deed  of  feoff- 
ment is  in  thefc  words. 

This  indenture  made  this  fourteenth  day  of 
Maiy:h  in  the  year  of  our  Lord  one  thoufand  fcven 
Hundred  and  eighty  one  between  Samuel  Jordan 
of  the  county  of  Buckingham  gentleman  and  Judith 
his  wife  of  the  one  part  and  John  Nicholas  of  the 
other  part,  whereas  the  faid  Samuel  Jordan  and 
the  faid  Judith  are  feized  in  right  of  the  faid  Ju- 
dith of  and  in  one  certain  trafl  of  land  conveyed 
by  Thomas  Walton  to  her  the  faid  Judith  when 
sold hy  a  certain  detd  recorded  in  the  County 
Court  of  Goochland,  containing  two  hundred  acres 
more  or  lefs,  lying  and  being  on  the  fouth  fide  of 
Fluvanna  river  in  Buckingham  county  formerly 
Goochland,  joinings  the  lands  of  John  Nich<da« 
formerly  the  land  of  George  Nicholas.  This  in- 
denture therefore  witneffeth  that  for  fettling  the 
faid  land  and  to  fach  ufes  and  in  fuch  manner  at 
is  hereafter  in  thefe  prefents  exprefled  and  declar** 
ed  and  for  enabling  the  faid  Judith  to  difpofe  of 
and  grant  the  faid  land  and  premifes  in  fuch  man- 
ner and  form,  and  according  to  the  power  and 
authority  to  her  hereafter  in  thefe  prefents  referv- 
ed,  and  for  other  good  caufes  and  confideral{|ons 
them  the  faid  Samuel  Jordan  and  Judith  his  %ife 
thereunto  moving,  they  the  faid  Samuel  Jordan 
and  Judith  his  wife  do  give,  grant,  alien,  enfeoff 
and  confirm  unto  the  faid  John  Nicholas  bis  heir$ 

and 
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»n4  aflign^  the   faid  traft  of  land  and  pureipifea 
with  the  appurtenances  thereunto  belonging,  To 
have  and  to  bold  the  faid  traiSl  of  land  and  pre- 
mifes  with  the  appurtenances  unto  the  faid  John 
Nicholas  his  heirs  and.aiEgns  forever,  to  the  ufes 
■diid  purpofes  hereafter  in  thefe  prefcnts  exprefTe^ 
aad  declared;  that  is  to  fay,  to  the  ufe  of  the  faid 
Samuel  Jordan  and  Judith^ his  wife  for  and  during 
the  term  of  the  natural  Jives  of  the  faid  Samu^ 
and  Judith  without  impeachment  of  wafte  and  af- 
ter the  death  of  the  faid  Samuel  Jordan  and  Judith 
his  wife  to  the  ufe  and  behoof  of  fuch  perfon  as 
the  faid  Judith  by  her  laft  will  and  teftament  in 
writing  by    her  to  be  fubfcribed  with  her  own 
hand  and  lealed  with  her  feal  in  prefence  of  two 
or  more  witnefles,  or  by  any  other  writing  to  bq 
by  her  fubicribed  and  fealed  in  prefence  uf  thre^ 
or  moi-e  witnefles,  ihall   nominate  declare  and  ap- 
point, upon  this  hope,  truft  and  confidence   that 
:he  faid  John  Nigholas  his  heirs  and  afligns  after 
the  ending  of  the  eftate  of  th^  faid  Samuel  Jordan 
md  Judith  his  wife  of  and  in   the   faid  land  and 
)remifes  to  them  above  limited,  make  fuch  con- 
veyance fipd  difpofe  of  the  fame  to  fuch  perfon  in 
uch  manner  as  th^  faid  Judith  by  her  laft  will 
ifid  teftament,  or  by  any  other  writing  as  afore- 
aid  fliail  .appoint,  and  for  and  in  default  of  fuch 
^omii^acion   or  appointment,    then  that  the  faid 
ohn  Nicholas  his  heirs  and  afligns  fliall  convey 
tndafj^i^re  the  faid  land,  and  premifes  to  the  right 
ieir$  of  the  -faid  Judith  forever.  In  witnefs  where- 
of the  faid  Sanauel  Jordan  and  Judith  his  wife  have 
^reunto   £et  their  hands   and  feals  the  day  and 
ear  aboyp  writen. 

SAMUEL  JOKDAN.  [l  s.] 

JUDITH  JpRDAN^iL.  s.] 

In  presence  cf  '"-  \ 

Charles  Rosfc,  ' 

Henry      Beil, 
Charles    May, 
Jbriii    NrcMOLAs;  junn    - 
'      '     -  '      -'-K  i'  With 
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With  a  certificate  of  the  record  of  the  faid  deed 
in  the  County  Court  of  Buckingham,  which  is  in 
thefe  words : 

At  a  court  held  for  Buckingham  county  the  9th 
day  of  April  1781. 

This  indenture  was  proved  hy  the  oath  of  Hen- 
ry Bell  one  of  the  witneffes  thereto,  and  at  ano 
ther  court  held  for  the  faid  county  the  8th  day  01 
06lober  178 1.  This  indenture  was  further  prov 
ed  by  the  oath  of  John  Nicholas  junior  another 
witnefs  thereto,  and  at  another  court  held  for  the 
faid  county  the  I2th  day  of  Auguft  1782.  This| 
indenture  on  the  motioB  of  John  Nicholas  was  or- 
dered to  be  recorded. 

CTestCyJ   RoLFE  Eldridge.  c.  c. 

Acapyy  tcstcy  ROLFE  ELDRIDGE,  c-c 

We  find  that  as  the  faid  Judith  was  under  co« 
verture  a  commiffion  not  direfted  to  anv  perfon 
by  name  on  the  i4ihof  March  1781,  was  ifTuedb}* 
the  clerk  of  Buckingham  in  thefe  words.  Buck- 
ingham fc. — The  Commonwealth  of  Virginia  to 
gentlemen  greeting:  Whereas  Saiftud 
Jordan  and  Judith  his  wife  by  their  certain  indeii- 
ture  of  feoffment  bearing  date  the  14th  day  d 
March  178 1,  and  hereto  annexed,  have  fold  ani 
conveyed  unto  John  Nicholas  the  fee  fimple  eftate 
of  and  in  a  certain  tra6l  or  parcel  of  land,  con- 
taining two  hundred  acres  of  land  more  or  lefa  ly- 
ing and  being  in  the  county  of  Buckingham  on  the 
fouth  fid«  of  Fluvanna  river,  and  whereaa  the 
faid  Judith  cannot  conveniently  travel  to  the  faid 
County  Court  of  Buchingham  to  make  acknow- 
ledgment pf  the  faid  conveyance,  you  or  any  two 
of  you  are  therefore  commanded  to  go  to  the  £i\i 
Judith  and  receive  her  acknowledgment  of  th« 
fame,  and  examine  her  privily  and  apart  froip  the 
faid  Samuel  Jordan  her  huftand,  whether  fliedbtfa 
the  fame  freely  and  voluntarily-  without  th^^  per- 
fuafions  or  threats  of  her  ,fai(i  feulkaud,  and.whe^ 
ther  flie  be  willing  that  ^he.fame  Itould  be  rocord- 
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cd  in  our  faid  C'ounty  Court,  and  when  you  have 
received  her  acknowledgment  and  examined  her 
as  aforefaid  that  you  diitinftly  and  plainly  certify 
the  fame  to  the  faid  County  Court  under  your 
hands  and  feals  fending  then  there  the  faid  inden- 
ture and  this  writ.  Witnefs  Rolfe  Eldridge  clerk 
of  our  faid  court  at  the  courthoufe  the  14th  day 
of  March  in  the  5th  year  of  the  Commonwealth. 

ROLFE  ELDRIDGE. 

And  returned  executed  by  Charles  May  zn^ 
Ilenr)'  Bell  who  were  Juftices  of  the  peace  at  that 
time  for  the  faid  county  of  Buckingham,  and  that 
a  certificate  of  the  execution  of  the  faid  commifli- 
on  is  in  thefe  words.  Buckingham  county  to  wit : 
By  virtue  of  this  comraiffion  hereunto  annexed, 
we  the  fubfcribers  have  perfonally  applied  to  the 
within  named  Judith  Jordan,  and  have  examined 
her  privately  and  apart  from  the  faid  Samuel  Jor* 
dan  her  hufband,  do  certify  that  (he  declares  that 
Oie  freely  and  voluntarily  acknowledges  the  con- 
veyances contained  in  the  faid  indenture,  which 
is  hereto  annexed,  without  the  threats  or  purfua- 
lons  of  her  hulband,  and  that  flie  is  willing  and 
Jefirous  the  fame  fliould  be  recorded  in  the  Goun- 
^  CoHrt  of  Buckingham.  Given  under  our  hands 
and  feal«  this  fourteenth  day  of  March  one  thou- 
fand  feven  hundred  and  eighty  one,  in  the  5th 
year  of  the  Commonwealth. 

CHARLES  MAY,  [l.  s.] 

HENRY  BELL.    [l.  s.] 

Which  with  the  comniiffion  appears  to  have 
^een  recorded  in  the  faid  County  Court  by  a  cer- 
silicate  in  thefe  words. 

At  a  court  held  for  Buckin<>ham  county  the  12th 
%  of  Auguft  1782.  This  cominiiTion  and  the 
fei'tificate  of  the  executiv^n  thereof  was  returned 
|nd  ordered  to  be  recorded. — Tefte,  Rolfe  £l- 
'ndge,  c.  c. — A  copy,  tefte,  Rolfe  Eldridge,  c.  c. 
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We  find  that  Samuel  Jordan  and  Judith  his  wife 
\>y  a  deed  poll  dated  the  day  of 

1785,  did  appoint  that  the  faid  John  Nicholas  his 
heirs  and  afligns  fhould  convey  tlie  faid  lands  to 
Robert  Gary  and  Judith  his  wife,  and  to  tlie  heirs 
of  the  faid  Judith  in  fee  fimple,  which  detd  is  in 
thefe  words, 

To  all  to  whom  "thefe  prefents  fliall  come  v.? 
Samuel  Jordan  and  Judith  Jordan  fend  greetip;;: 
Know  ye  that  by  virtue  of  the  powers  receivtJ 
to  me  the  faid  Judith,  by  a  certain  indenture  be:  1- 
itig  date  the  fourteenth  day  of  March  one  thoufand 
feven  hundred  and  eighty  one  between  the  fail 
Samuel  Jordan  and  myfclf  of  the  one  part  ar.d 
John  Nicholas  of  the  other  part  for  conveying  t\vo 
hundred  acres  of  land  in  the  county  of  iiu^kin^- 
ham  in  truft  for  fuch  ufes  as  I  fliould  declare  and 
appoint,  as  by  the  faid  indenture  may  appear, 
and  for  the  afTe^lion  which  I  bear  to  my  grand- 
daughter Judith  Gary  wife  of  Robert  Gary,  I  th? 
faid  Judith  Jordan  with  the  confent  of  the  faid 
Samuel  Jordan  do  nominate  declare  and  appoint 
that  the  ufe  of  the  faid  two  hundred  acres  c>r  h\,i 
Ihall  be  to  the  faid  Robert  Gary  and  Judith  his 
wife,  and  to  the  heirs  of  the  faid  Judith  Gary  for- 
ever, and  for  that  purpofe,  do  appoint  that  il  e 
faid  John  Nicholas  his  heirs  and  affigns  do  convtv 
the  faid  land  and  premiles  to  the  faid  Rtbi 
Gary  and  Judith  his  wife^  in  manner  afore  fa 
agreeable  to  the  indenture  aforefaid.  In  witncis 
^whereof  we  have  hereunto  fet  our  hunds  and 
feals  the  day  of  one  thoufai.d 

feven  hundred  and  eighty  five. 

JAMUEL    JORDAN,     (l,  s.) 

JUDITH  JORDAN,    (t.  s.) 


Sealed  ajid  deliver^ 
edin  prefence  of 


•} 


Edward  Winston. — WnxtAH  ^Sio    CRA^^ 
FORD. — Gharles    Rosk. — Thomas    Millkr. — 
Samuel  L  Gabell. — William  Honley. 

And 
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And  which  was  recorded  in  the  faid   County 
Court  as  appears  by  a  certificate  in    thefe  words.. 

At  a  Court  held  for  Buckingham  countj'  the 
15th,  day  of  March  1^85,  this  indenture  was 
proved  by  the  oiiths  of  Edvvard  Winfton  and  Tho- 
mzs  Miller  two  of  the  witnefses  thereto,  and  at 
a^Tother  Court  held  for  the  faid  County  ijth  day 
ofOcluber  1790,  this  indenture  was  proved  by 
tlie  oath  of  "William  Uonley  another  witnefs  there- 
to and  ordered  to  be  recorded. 

CTcste^)  RoLrE  ELDaincFy,  c.  c. 

A  copy,  teste,  ROLFE  ELDRIDGE  c.c. 

We  find  that  while  the  faid  Judith  was  under 
coverture  with  tlie  laid  Samuel  Jordan  (lie  after 
reciting  the  faid  lecond  indenture  of  feoffment  de- 
vifcd  the  faid  land  to  the  faid  Judith  Gary  and  her 
heirs  and  dirc(5:lcd  the  faid  John  Nicholas  to  con- 
vey it  accordii\n;ly  by  her  will:  AVe  find  that  the 
f.iii  Judith  Car;  wa-?  the  grandanghter  of  the  faid 
Judith  Jordan,  wnA  that  tlK-  faid  jiiclith  Carv  died 
in  the  year  1788,  furvived  by  only  one  child  a 
'  tlaugliter  from  her  body  iiluin^'^,  wiio  dijdaTi  iufant 
••f  render  years  in  the)  ear  1708,  and  iliat  (iic  de- 
fvrndant  Robert  Cary  is  tlic  h^ii"  at  law  of  t!iu  faid 
i'ifant  dpu^^htcr.  \Vc  find  lluit  the  faid  Jiditii 
Jordan  died  September  or  ()clf>i)er  i7o5>  and  thuc 
aer  hufourid  iIjc  ir.iJ  !Siimucl  Jordan  died  in  the 
;-ear  1789.^  \Vc  ^wA  tl-.at  the  iuid  .SanavJ  a^'d 
J'ldith  Jf>rdan  from  the  lime  of  their  iJuVrriaf^c  to 
i1"je  time  of  tiieir  r  fpeclivo  deaiiis  were  in  [)o(jbf- 
iion  of  the  fjiJ  Juiuh 

We  find  thn.t  tlu*  defendant  at  lh:s  lin:c  is  in 
pofLlTiijn  of  tb':  faid  l:i:u!.  Wc  fn'/J  the  Icaie  en- 
try and  ©after  5ii  tiic  <lcclarn«i'Mi  mcnti.uK. .].  \W 
iind  that  John  Ware  tlie  b  ('.'',  of  ihr  j-biiiitifT  is 
tiie  onlv  fun  and  luir  :«t  law  <.r  tlic  i'ai  I  fiuliiii 
J'U'dan  and  if  npnn  tijc  ^^'^.  )k'  of  tlicfe  fud-;  :!'C 
h'v  be  for  llic  pir.inliJ,  wc  ii:-!  U^r  tl^e  j-^i::!:  \\'X 
the  lands  in  ibc'dcclarati'^-:!  mvn:}.>ned,  and  xw^-'r^ 
I 

tlie 
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the  plaintiffe  damages  to  one  penny.  But  if  the 
law  be  for  the  defendant  then  we  find  for  the  de* 
fendant.*' 

The  Diftri6l  Court  gave  judgment  in  favour  of 
the  defendant  Gary ;  and  Ware  appealed  to  this 
Court. 

WiCKHAM  for  the  appellant.  The  deed  from 
Judith  Jordan  and  her  hufband  to  Nicholas  pur- 
ports to  be  a  feoffment  j  and  as  there  is  no  livery 
of  feizen,  it  pafled  no  eftate.  Co.  Lit:  56,  (^.) 
Nor  can  it  be  taken  as  a  conveyance  upon  the  fta- 
tute ;  becaufe  the  parties  appear  to  have  clearly 
intended,  that  it  fhould  operate,  as  a  common  hw 
conveyance.  But  it  cannot  operate  as  a  ftatuta- 
ry  conveyance,  ioj  another  reafon ;  namely  be- 
caufe there  is  not  a  fufficient  cen&deration,  there 
being  neither  mone)'  or  blood  exprefled.  For  the 
finding  of  the  jury  that  the  deed  was  made^  for  the 
purpoTe  of  fettling  it  in  her  family,  does  not  fup- 
ply  the  want  of  a  confideration  ;  efpecially  as  the 
plaintiff  (who  is  the  fon)  was  as  near  and  nearer 
in  blood  than  the  defendants  wife,  who  was  only 
the  grandaughtcr  of  Mrs,  Jordan.  But  another  db* 
je6lion  to  the  deed  is,  that  the  wife  was  not  prtvi- 
ly  examined,  as  the  a£l  of  1748,  requires.  For  the 
commifTion  iffued  in  blanks  inftead  of  being  direft- 
cd  to  Juftices  ;  and  it  does  not  appear,  that  it  was 
lent  to  the  county,  in  which  Mrs.  Jordan  refided* 
But  if  there  was  a  fufficient  confideration  and  the 
wife  had  duly  relinquifhed,  ftill  the  defendants  ti- 
tle would  have  been  defeftive ;  becaufe,  by  the 
deed,  flie  had  no  power  to  convey  a  fee,  but  naere- 
ly  a  life  eftate.  For  the  deed  does  not  give  her 
power  to  convey  the  whole  intereft ;  but  it  mere- 
ly gives  her  power  to  appoint  to  fuch  perfons,  as  flie 
thinks  proper,  without  naming  any  eftate  in  par* 
ticular ;  which  in  contemplation  of  law,  only  gave 
her  power  to  convey  an  eftate  for  life,  to  the  ap- 
pointee. 

Ck\,i.  contra.  The  finding  of  the  jury,  that  Mrs. 
Jordan  made  the  conveyance,    in   order  to  fettle 
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the  eftate  in  her  family,  is  a  fufficient  confidcra- 
tion.     5,  Bac.  air:  366.  cites  Ld.  Bae.  Read,  an 
Stat,  ofufes'^io;  and  the  defendant  might   aver 
and  prove  the  coniideration,     Randolph  vs  Eppes^ 
in  this  court.     But  the  connexion,  between   huf- 
band  and  wife,  or  wife  and  hufband,  is  a  fufficient 
confideration  to  raife  a  ufe  and  fupport  a  convey- 
ance ;  and  as  it  appears,  in  the  deed,  that  that  con* 
nedlion  fubfifted  between  the  donors  in  the  prefent 
cafe  ;    and  that  the  huiband,    inftead  <^  a  chance- 
to  be  tenant  by  the  curtefy,  which  is  an  eftate  li- 
able to  impeachment  of  wafte,  was  to  have  an  ef^ 
tate  for  life  certain,  without  any  impeachment  of 
wafte,    there  was  clearly  a  fufBcient  confideration 
to  fuftain  the  deed,     Becaufe  ^^  a  man  may  cove- 
"  nant  to  ftand  feized  to  the  ufe  of  A.    his   wife, 
^  and  the  confideration,    that  (he  is  his  wife  will 
"  raife  a  good  eftate  to  her  \    for   this  is  a  good 
"confideration   inlaw."     5.  Bac.  air.  ^66^  367. 
7.  Co.  40.  Beadles  cafe.     Owf«.  855*  Rlo'm.  368* 
And  as  the  reafon  is  the  fame  the  converfe  of  the  pro- 
pofition  niuft  be  equally  true.     Therefore  the  deed 
in  the  prefent  cafe  operating  as  a  covenant  to  ftand 
feiaed  to  the  ufe  of  the  hufband,  that  confideration 
was  fufficient  to  raife  an  eftate  in   him.      Becaufe 
the  eftate,  which  he  was  to  take,  under  the  deed 
was  more  beneficial  than  that,    which  he  would 
have  been  entitled  to  without.     It  is  not  neceifary 
toconfider  the  conveyance  as  at  common  law  ;  be- 
caufe moft  clearly,    as  there  were   fufficient  con- 
fiderations,  it   operated  as   a  covenant   to  ftand 
feized  to  ufes,      For  the  objedl  plainly   was  that 
the  land  fliould  pafs  one  way  or  another ;  and  there 
fore  it  may  be  good  either  way,  without  adhering 
to  any  particular  kind  of  way,  or   any   particular 
mode  or  form  of  conveyance,     a.  Wils.  yg.  Which 
cafe  is  an  exprefs  anfwerto  the  argument  that   it 
could  not  be  confidered  as  a  ftatutary  conveyance, 
becaufe  the  parties  intended  a  conveyance  at  com- 
mon la.Wf 

The 
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The  deed  wag  fufficient  to  enable  Mrs.  Jordan 
%o  convey  a  ipQ  fimple  to  her  appointee.  For  the 
truftee  was  to  convey  in  any  manner  fhe  inigbi 
tliink  prpper,  and  it  was  clearly  the  general  in- 
tent to  enable  her  to  difpofe  of  the  ablblute  pro- 
perty. Befides  the  deed  amounted  to  a  content, 
on  the  part  of  the  hufband,  tl^at  the  wife  might 
inake  a  will,  an4  the  verditSl  finds  that  fhe  deviled 
it  in  fee. 

Tlie  reKnqiiKlimcnt  was  well  taken.  Bccaure 
the  commiliioners  are  ftated  to  have  been  Juftices 
of  the  peace;  and  although  the  verdift  finds  that 
the  comniiflion  iffued  blanks  it  docs  not  ftate,  that 
it  was  returned  blank.  But  the  pradtice  is  to  if- 
fue  them  blank,  and  the  Jiiflices  who  take  the  re- 
Jinquifhment  fill  them  up:  Which  for  augl)t  that 
appears  to  the  contrary  might  have  been  the  caie 
here.  Befides,  unlefi,  the  contrary  be  exprefsly 
found,  it  is  too  much  to  fay,  that  after  the  com- 
Tiiiflion  has  'been  received  and  recorded  by  ti.e 
court,  that  it  fliall  be  fuppofcd  to  Iiave  been  im- 
properly execnteil.  I'he  deed  exprefsly  ftates 
that  Mrs.  Jordan  was  an  inhabitant  of  Buckingham; 
and  therefore  the  verdi6l  does  in  efleft  find,  that 
the  corhmUfion  went  to  the  proper  county.  So 
thut  that  obje6lion  is  obviated' by  the  exprefs  find- 
ing in  the  verdi<5\ ;  if  indeed  it  be  neceffary  that 
the  Feme  fliould  be  an  inhabitant  of  the  county 
into  which  the  commiflion  goes ;  which  may  per- 
haps admit  of  fome  doubt,  as  the  words  in  the  aft 
are,  where  the  wife  refides  ;  which  expreflion  may 
be  fatisficd  by  a  temporary  refidence. 

Randolph  in  reply.  It  was  z,  rule,  at  that 
time,  that  an  heir  at  law  ftiould  not  be  difinherit- 
cd  by  implication,  unlefs  abfolutely  neceffary;  and 
therefore  the  court  will  require  the  obfervance  of 
the  general  forms  prefcribed  by  the  law.  Here 
there  was  neither  money  or  blood;  and  without 
one  there  was  no  confideration  to  raife  an  ufe. 
Mrs.  Jordan  docs  not  appear  to  have  had  her  own 
Hood  in  view;  becaufe  the  deed  purports  to  give 
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ker  an  unlimitted  power  of  appointing;  fo  tllkt       *Ware 

Jie  might  have  given  it  to  a  itranger  if  me  tHought  *^'' 

proptrj  and  in  fa^  flie  did  fo  ;   for  the  limitation,        ,  ^^T* 

10  the  defendant,  was  a  limitation  €0  i-ftranger, 

as  there  was  no  blood  between  him  and  herfelf. 

Mrs.  Jordan  could  not  convey  a  fee  under  the  firft 

deed;  which  only  gives  a  power  to  convey  a  life 

eilate-,  for  there  are  ho  words  of  perpetuity;  and 

if  the  wiil  is   relied  on,  it  ought  to  have  been 

fund.    The  blank  commiflion   was  void;  as  the 

ftaoite  exprefsly  requires,  ^hat  it  JJjould  b^  iffued 

to  Jufttces  of  the  peace..  *    - 

Cur:  adv:  vult. 

LYONS  Judge.  DeHve'red  the  refolution  of 
the  court;  that  there  was  no  error  in  the  jud^ 
ftiettt  of  the  Diftri<St  Court ;  and  that  it  was  to  bg 
ffirmed. 

Judgment  AflJrmed. 


JAMES 

against 

M'C  y  B  B  I  N, 

JAMES  brought  trefpafs  in,  the  County  Court 
againft  M'Cubbin,  and  declared,  that  the  ^  J[  ^^^^  ^^* 
defendant  on  the  nth  of  March  1790  fwore  in  as  ^^ive  oi'caufe 
fiieriffofHampfhire  county  being  firft  legally  ap-  to  be  driven 
pointed.  That  afterwards,  .to  wit  on  the  13th  of  one  mans  pro- 
November  1790,  the  defendant  appointed  Jona-  p^X  ®"  ^^^ 
than  Purcell  of  the  faid  county  one  of  his  deputies.  tj^er*in  order 
That  the  faid  Purcell  on  the  13th  of  November  that  he  may- 
took  the  oath  of  office  as  deputy  flieriff  for  the  de-  levy  a  diftrefs 
fendants,  who  thereby  became  liable  for  his  con-  '^arrant  on  it 
daft  as  deputy  flieriff.  That  the  faid  Purcell  af-  ^idinglyd^s 
terwards  on  the  ift  of  January  1792,  in  order  to  anaaion  will 
injure  the  plaintiff*,  ^t  the  county  aforefaid,    fun-  He  againft  the 

,  dry       flieriff  for  it, 
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•  Jamci  dry  horfes,  the  property  of  the  plaintiff  of 
M'C^bb*  pounds,  drpve  or  procured  them  to  be  driven 
^  ^  *"'  on  the  land  of  James  Mercer,  where  Sami 
Bonnifield  then  lived  as  tenant,  in  order  that 
the  faid  Jonathan  might  levy  a  distress  vtarrant  M'p* 
on  the  faid  property  as  deputy  fheriff,  which  he 
did,  and  afterwards,  to  wit,  on  the  day  and  year 
laft  mentioned  fold  the  faid  horfes,  the  property 
of  the  plaintiff  of  the  value  aforefaid,  to  tlxe  plain- 
tiffs damage  £  loo. 

The  defei\dant  plead /2o/^//{j^/  andiffue.  Vcr- 
di£l  for  jf  30,  and  the  Court  gave  judgment  ac- 
cordingly. The  plaintiff  then  releaied  10/*  of  the 
damages ;  apd  thereupon^  the  defendant  filed  a  plea 
in  arreft  of  judgment,  which  affigned  the  fol- 
lowing reafons*  i.  Becaufe  the  defendant  was 
not  fued  as  late  high  Iheriff.  2.  Becaufe  the  de- 
fendant is  not  legally  liable  as  fheriff  for  the  con- 
duft  of  Purcell.  The  County  Court  overruled 
the  plea  in  arreft  of  judgment,  and  conSrmed  tbtit 
firft  judgment.  The  defendant  offerea  to  appeal 
to  the  Diftri6l  Court ;  but  the  County  Court  rc- 
fufed  to  permit  him  to  do  fo. 

The  Diftrifil  Court  granted  a  writ  o{ supersede- 
as to  the  judgment ;  and  totally  reverfed  it. 

Whereupon  James  appealed  to  this  Court. 

Williams  for  the  plaintiff.  The  firft  point 
ftated  in  the  petition  for  the  fuperfcdeas  is'  ver)' 
clear  againft  the  defendant^  and  the  fecondis 
equally  fo.  It  is  a  rule  that  the  (heriff  fhall  an- 
fwer  chilly  for  all  the  a6ls  of  his  deputy.  6. 
Com.  Dig.  416.  2.  T^rm,  £ep^  156.  In  this 
cafe,  the  deputy  afted  as  deputy,  when  he  drove 
the  property  on  the  land,  in  order  to  make  dif- 
trefs ;  for  it  was  like,  taking  one  mans  goods,  un- 
der an  execution  againft  another.  3.  TViis.  309. 
317.  DougL  40.  The  a6l  of  1748  directs,  tliat 
the  fheriff  fti^U  advertize,  in  order  that  the  own- 
er may  claiYn ;  but  here  it  was  omitted  and  the 
deputy  fold  the  property  on  the  fame  day,   on 

which 
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:h  he  took  it.     This  was  cxprefsly  contrary  James 

^thea&of  Aflembly;    which  requires  that  the  w,J^J,. 

operty  fliall  be  fold  in  the  fame  manner  as  if  it  ^^^^^* 
"  been  taken  under  2ijieri  facias. 

Cur:  adv:  vult: 

LYONS  Judge  delivered  the  refolution  of  the 

Court,  that  the  judgment    of  the   Diftrift  Court 

bould  be  reverfed^  and  that  of  the  County  Court 
a&rmeiL                                  . 


WALTHALL 


against 
JOHNSTON. 

JOHNSTON  brought  detinue  for  a  flave  by  the 
name  of  James  againft  Walthall  in  the  Diftri^l 
Court.  Plea  non  deti?tet;  j^nd  ifTue.  Upon  the 
trial  of  the  caufe  the  defendant  filed  a  bill  of  ex- 
ceptions dating,  that  ^  It  was  objedled  by  the  at- 
"  torney  for  the  defendant,  that  a  declaration 
*'  mad«  by  J^llender  Willis  under  whom  the  de? 
•'' fendant  claims,' after  the  negro  in  the  writing 
"anneltcd  mentioned,  had  been  fent  by  her  to  be 
'^fold  to  the  defendant,  that  nothing  was  due 
^  thereon,  fliouid  not  go  to  the  jury  as  evidence  to 
***prove,  that  nothing  was  due  under  the  defeaz- 
**  ance  thereon  indorfed;  but  the  court  confider- 
"  ed  it,  as  admiffible,  though  not  couclufive  evi- 
«  dence." 

The  writing  referred  to,  is  in  form  a  bill  of 
fale,  from  Bough  to  tlie  faid  Ellender  Willis  for 
the  negro  James ;  but  there  is  an  indorfement  on 
it  figncd  by  the  faid  Ellender  Willis,  which  ftates, 
that  Bough  fhall  have  the  negro  at  z^ny  time  on 
or  before  the   ift  of  September   1793,  ^J! p^v^^^g 

what 


Declarations 
by  the  mort. 
gagcc,  under 
whom  the  de- 
fendant claims 
that  the  mort^ 
gagi  'was  pam 
offf  are  acU 
mifllble  evi- 
dtncc  on  the 
part  of  the 
plaintltF. 
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Walthsdl      nuiat  is  and  shall  .^f  pear  justly  due  to  the  srakf  £h 
^^'  lender  Willis.     This  indorfeftient  bears  the  iame 

J^ohnfton.      j^^^  with.the  bill  of  fale.      ' 

Verdift  and  judgment  far  the  plaintiff j  where- 
upon Walthall  appealed  to  this  ctjurt. 

Randolph  for  the  appellant.  Contended  tbnt 
the  witnefs  was  interefted;  and  therefore  thi*t 
the  judgment  of  the  Diftri^t  Court  was  errout- 

OUSf 

Per:  Cur.  There  was  nothing  improper  in 
Submitting  the  evidence  to  the  jury :  Bat  it  niight 
have  been  otherwife,  if  it  had  been  gaming,  ufu« 
ry  or  any  other  thing  of  that  na,Lure,  which  was 
to  have  .been  proved. 

Judgment  Affirmed. 


MAYO 

against 
CLARK. 


Ifthe  Diftria 
Court  refure 
to  grant  zfu- 
perfedesu  to  a 
judgment  of 
the  Cbunty 
"Ceurt,  and 
•nter  the  re- 
fufal  on  record 
this  court  will 
not  grant  a 
mandamuSf 
but  will  award 
a  fuperfedeas 
to  the  order  of 
the  Diftrift 
Court. 


MAYO  had  petitioned  the  Diftridl  Court  or 
Richmond  for  a  writ  of  supersedeas  to  an 
order  of  Powhatan  County  Court  for  altering  a 
road;  which  the  Diftrift  Court  refufed  ;•  and  ca- 
tered thtir  refufal  on  record. 

Randolph,  moved  a  few  days  ago  for  a  rule 
upon  the  Judges  of  the  Diftri^l  Court  to  fliew 
caufe  why  a  writ  of  7nandamus  {hould  not  iffue  to 
compel  them  to  grant  the  writ  of  fuperfedeas? 
And  to  day 

LYONS  Judsje,  informed  him,  that  the  court 
was  of  opinion  that  a  mandamus  was  not  a  proper 
remedy.  That  they  did  not  pretend  to  prefcrihe 
what  mode  he  fhould  purfue;  becaufe  it  was  fuffi- 

cient 
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lent  for  them  to  fay  that  his  prefcnt  application 
ras  improper. 

Whereupon,  Randolph  moved  for,  and  obtained 
•  writ  of  supersedeas* 


SKI  P  W  IT  H 

against 
MORTON  and  Company. 

MORTON  and  company  brought  an  aftjon  xft^afuittip- 

of  debt   againll   Slcjpwith    in    the    Diftricl  on  a  bill    of 

Lourt,  upon  a  bill  of  exchange,  for/'  ico  ftcrling  exchangt  dat- 

d:ted    June    i5Lh    1775.      Tlie    defendant    plead  ^^     »'^    «775t 

p.ryment,  and  thepIaiiulT  took  ilTue.     On  the  next  ^^  ^;1°^A"^ 

'.  '              1              •          r    1      J    r      1            1                11  pleads  that  hf 

oiv  on  tlie  motion  of  the  defendant,  he  was  allow-  tendered     the 

td  by  the  court  to  withdraw  the  plea  of  payment,-  intcrcll  in  pa* 

u.id  tIife:re<ij)ou  he  filed  tlie  following  pica,  ^'  James  per  money  v:\\)\ 

Morton  &  Co.  for  the  Lencfit  of  Alexander  Bovd  .^"*  i-onftiTii.g 

pniniift  aj^vMit   bir   reyton    Skipwith   defendaiic.  ^q  ^hc  princi. 

And  the  laid  SkifAvith  co.nes  mid  defends  tiie  force  pal  or  uying 

ir.d  injury  when  vkc.  and  faith   that   the  plaintitTs  any   thing   in 

ought  not  to   ha^  c    or   maintain    their  faid  aolion  bai  of  it,   the 

a^iinll  him  hecai:fc  he   faith   that   he  hath  paid  to  ^^^^^^  d\fcn« 

the  plaintiffs   the  debt  in  the  declaration  mention-  <jjnt  may  give 

ed  and  this  he  Is   ready    to  verify.      And  the  faid  luch  tender  in 

Skipwith  for  farther  plea  faith  according  lothe  a6l  cyid^ncetocx- 

of  AITembly  in  that  cife  made  and  provided,  fa'th  ^"^^',,  ^  I^! 

that  the  plaintilis  ou^Iit    not  to   have  or  maintain  ,^\^^   of  pay. 

their  fdid  a<51ion  againtt  him,  becaufe  he  faith  that  nu-nt. 

in  the  year'of  our  Lord  177        a  certain  medium  .^^^    I^    ^^ 

or  kind  of  mon't^•  called  paper  money  was  made,  v'm-*^"^.^»  ^^^ 

iflfued  and  eftabliflied  by  aCl  of  General   AfTembly  [jJent  he  rtlla- 

paiTcd  and   enadled  in  the  faid  vear  177        wliich  quiihes       the 

faid  paper  money  was  by  the  faid  act  of  Affembly  evidence. 

Ar.d  thcie- 

declared  f ore  i  f  t  here  be 

— .,     ■    ■  — —      ■                    -^^.^^ — .—  a  dcmurier  to 

mcDt  Will   be  laidtrcd    for  tlw  plaiutiif.  t  he  ),-.leaof  un 
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Skipwith     declared  to  be  a  lawful  tender  in  difcharge  of  w 
^^.   '^^  debts  cgntra6led  or  due  before  that  time*      Awli 

KononJScjo.  ^j^^^  ^j^^  f^j^  ^^^^^^  jf  reMed  fhould  operate  «»' 

an  extinguifhment  of  intereft.  And  the  faid  Skfp* 
with  in  faft  faith  that  on  the  fixth  day  ©f  May  in 
the  year  1778,  the  faid  Skipwith  did  in  purfuance 
of  the  faid  law  tender  and  offer  to  pay  to  the  plant- 
tiffs  thd  full  amount  of  th6  debt,  in  the  faid  decla^ 
ration  mentioned,  together  with  intereft  after 
the  rate  of  ten  per  centum  per  annum  from  tbc 
date  of  the  bill  of  exchange  mentioned  in  the  de- 
claration, and  alio  the  full  charges  of  proteft  of 
the  faid  bill  in  bills  of  the  faid  medium  or  curren- 
cy called  paper  money  which  was  by  law  eftablilh* 
ed  as  afore  faid.  And  the  defendant  farther  avers 
*  that  the  faid  plaintiffs  on  the  day  and  year  afore- 

laid  did  refufe  to  reteive  or  accept  the  laid  paper 
money  in  difcharge  of  the  faid  debt,  intereft  and 
charges  as  aforefaid.  Whereby  by  fotce  of  the 
Jaid  aft  of  Affembly  all  right  in  the  faid  plaintiffs 
to  recover  of  the  faid  Skipwith  any  intereft  on  the 
debt  in  the  declaration  mentioned  from  the  day 
of  the  faid  tender  is  forfeited:  All  which  the 
faid  Skipwith  is  ready  to  verify^  and  therefore 
he  prays  judgment  if  the  plaintiffs  ought  to  have 
or  maintain  their  faid  adlion  thereof  againft  liirn.*' 
The  caufe  was  thereupon  fent  back  to  the  rules 
for  an  iffue  to  be  made  up  therein* 

And  at  the  rules  the  plaintiffs,  as  to  the  firft 
J)lea  of  the  faid  Skipwith  in  manner  and  form  by 
him  pleaded,  replied  that  the  faid  Skipwith  W 
not  paid  the  debt  in  the  declaration  mentioned; 
and  as  to  the  fecond  plea,  they  demurred;  and  for 
caufes  ftated,  ift.  1  hat  the  faid  fecond  i)lea  docs 
not  fufficiently  fet  forth  the  aft  of  General  Affem- 
bly iu  the  faid  plea  mentioned,  the  time  of  mak- 
ings nor  the  purport  thereof.  2d.  That  the  faid 
'tetotid  plea  does  not  fufficiently  fet  forth  in  what 
bills  or  fpecies  of  paper  medium  the  tender  or 
offer  of  payment  was  made.  3d.  That  the  faid 
feaond  plea  does  not  fhew  that  the  defendant  has 
always  been  ready,  fmce  the  caufe  of  aftion  ac* 
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erucd  or  ever  fince  the  time  of  making  the  pre« 
tended  tender  aforefaid,  to  pay,  the  debt  and  inte- 
reft  accruing  before  the  time  of  making  the  tender 
ind  the  charges  of  proteft  in  the  declaration  men^ 
tioned,  to  the  plaintiffs.  4th.  That  the  faid  fe- 
cond  plea  does  not  aver  and  fhew  that  the  faid 
defendant  ftill  is  ready  to  pay  to  the  plaintiffs  th^ 
debt,  intereft  and  charges  fo  by  him  pretended  to 
have  been  tendered  and  oflFered.  5th.  That  th« 
faid  defendant  in  his  faid  fecond  plea  does  not 
make  a  profert  in  curia  of  the  faid  debt,  intereft 
and  charges  that  is  over.  6th,  That  t^e  faid  fe- 
cond plea  is  contradictory,  that  it  ilates  the  a6^ 
of  Aflembly  aforefaid  to  ^xtinguifli  iiitereft  from 
the  time  of  making  the  tender,  and  nJfo  ftate^ 
that  the  plaintiffs  right  to  recover  intereft,  from 
the  faid  defendant  from  the  time  of  the  pretended 
tender,  is  forfeited,  yet  begins  by  avering,  that 
the  plaintiffs  ought  not  to  maintain  their  a£lion, 
md  concludes  by  praying,  whether  the  plaintiffs 
ought  to  have  or  maintain  their  adlion  &c.  7th, 
ind  laftly.  That  the  faid  fecond  plea  of  the  de^ 
:endant  is  uncertain  and  wants  form. 


Bkipwith 
}AQrtatk  Uco» 


The  record  then  proceeds  thus,  **  And  at  ano- 

*  ther  day  to  wit,  at  a  Court  held  for  the  Diftrii^ 

*  aforefaid  the  29th,  day  of  April  1796  came  the 

*  parties  by  their  attornies  ^nd  the  plaintiffs  de- 

*  murrer  to  the  defendants  plea  of  tender  was  ar- 
'  gaed  and  it  was  confidered  by  the   Court  that 

*  the  plea  ^nd  matters  therein  contained  were  not 
Sufficient  in  law  to  bar  the  plaintiffs  aftion  and 

*  it  was  farther  confidered  by  the  Court  that  the 
^  cattfe  be  continued  till  the  next  Court  for  the 
'  trial  of  the  iffue  on  the  plea  of  payment.** 

"  And  at  a  noth^r  day  to  wit  at  a  Court  held  for  the 
'  fortheDiftrifl  aforefaid  September  29, 1796  came 

*  the  parties  aforefaid  by  their  attornies  aforefaid 

*  and  the  attorney  for|the  defendant  relinquiflied  the 
'former  plea  of  the  faid  defendant.  Therefore 
^it  is  confidered  by  the  Court  that  the  plaintiffs 
'  Ihould  recover  againft  the  faid  defendant  three 
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Skipwitb      *'  hundred  and  two  pounds  fisctc^n  fliiUings  ftfcrlu 

'    vs.  cc  being  the  principal  intereft  and  chai^ge^  of  pr 

jAono^co,  uteftofthe  bill  of  exchange   in  the  declarati( 

w    ..  -  .         *'  mentioned  together  with  intereft  thereoa  «o  i 

"  computed  after  the  rate  of  five  per   centum  [» 

*'  annum  from  this  day  to  the  tinieof  pavnientai 

"^     *'  their  cofts  by  them  about  their  fuit  in   this  i^ 

*'  half  expended  and  the  defendant  in  mercy  & 

"  But  the  faid  fterling  money   may  be  difchar^ 

*'  by   twenty    eight   per  ce.nt   difference  of  q 

♦*  change^'* 

To  this  judgment  Skipwith  obtained  an  ord^ 
from  a  judge  of  this  court  for  a  wiit  of  suficrsed 
as.  The  petition  ftated,  that  More  ton  &  co.  i( 
ftttuted  an  adlion  ofdebtagainft  the  petioner  f( 
£  loo  fterling  on  a  proteftedbrll  of  exchange;  th^j 
to  this  aAion  the  petitioner  filed  a  plea  of  a  tend^ 
of  paper  money;  to  which  plea  a  demurrer  havid 
been  filed,  the  faid  plea  was  overruled  ;  .  that  in 
petitioner  isadvifed,  thatj  let  the  reafonsafligtJ 
in  the  faiJ  plea,  be  even  valid,  (which  he  in  n 
manner  admits)  they  are  foundfed  upon  the  prinq 
pie  of  a  tender  at  common  law:  Whereis  the  p^ 
titioner  is  advife J>  that  under  an  a6l  of  the  0&( 
ber  feflion,  1787,  when  paper  money  was  aboi 
to  expire,  he  was  at  liberty  to  offer  in  evidenci 
any  circumftances  for  the  purpofe  of  rendering 
judgment  more  equitable  in  cafes  where  the  no 
payment  was  owing,  as  in  this  cafe,  to  the  en 
ditor  i  that  this  overruling  of  the  faid  plea  did  i 
fa6l  preclude  the  petitioner  from  offering  thz 
evidence. 

Randolph  for  the  plaintiff  in  the  supersedeas 
Although  the  plea  would  be  bad,  upon  mere  com 
mon  law  principles,  it  is  nererthelefs  fufficiefl 
under  the  a£ts  of  Affembly,  paffed  in  the  yea^ 
1777  and  1781.  Forbythefirft,  it  is  exprefsl 
declared  that  a  tender  and  refufal  fliall  operate  ai 
extinguiftiment  of  intereft;  and  by  the  latter  th 
Court  in  fuch  cafe  are  to  adjuft  the  claim  accord 
ing  to  the  principles  of  equity.      The   defcndai^ 
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lerxlofc  ou|^t  to  b»ve  had  tn  opporfuni^y  of     W^iptiid^ 
roving  the  tender,  ijnd  eictinfuiflMnc^t  of  t^e  in-  '^^ 

ircftj  which  ^  was  prevented  from   4oing,    Igp  Af yton  &  co, 
le  courts  overir^ling  tlie  plea,  ■'     -^ 

CAti  c*0ntra.  The  plea  unqueftionably  wat 
5tfu{lainable  upqn  any  prinoiple  of  common  law, 
h^nman  vs  Domnnian^^  executors.  I.  IVasi.  26* 
rhich  cafe  exprefsly  oveprules  the  plea;  and  it  ift 
berelbre  properly  abandoned  ag  a  conuiiOA  Itw 
lea  by  the  oppofite  counleL 

Neither  can  it  be  fupj^ortfd  upon  the  2^  of 
ISembly.  Becaufe  it  is  not.  an  anfwer  to  the 
7hole  demand  $  (ince  it  merelv  offers  a  bar  to  the; 
Qiereft  iubfequent  to  the  tetiqer,  and  neither  faya 
)r  chims  any  thin^,  in  bar  of  the  principal  debt 
md  iniereft,' prior  tq  the  tender*  For  the  rules, 
aid  down  in  JDovji^inan  vs  Dewnrnftn^s  e^s.  not 
uving  been  purfuedj  the  tender  itfelf  was  no  bar 
^the  debty  andintereft  prior  tq  the  time  of  mak* 
ng  the  tender*  So  that  the  plea  is  plainly  a  parti* 
il  anfwer  only  to  the  demand,  and  therefore'  cant 
iiotbe  fupported*  For  if  a  declaration  demand 
( 100  and  t}ie  plea  is  that  the  defendant  has  paid 
f  50,  without  faying  any  thing  as  to  the  refidue 
It  is  clearly  bad*  So  if  in  trefpafs  for  damage  done 
|a  ^  dofes,  the  defendant  juIUfies  the 'trefpafs 
in  one,  without  faying  s^nV  thing  as  to  the  other, 
the  plea  is  infui&cient.  The  principles  of  thefe 
cafes  are  all  Ailly  weighed  and  coafidered  by  thf 
Court  in  tjie  cafe  of  Bairdvt  Mattox;  *  in  which 
it  was  determined,  that  if  the  defendant  h^  fued 
^has  AWr  anddfewxfc,  and  pleads  nothing  iy 
(kscent^  without -frying  any  th;ng  as  to  the  devise^ 
that  the  plea  10  bad.  Which  cafe  comes  up  to 
^  picfent  in  all  ita  parts ;  and  proves  beyona  a4 
contradiflion,  that  (he  p|ea  i|i  tlus  cale  was  pro* 
Periy  ovePTuled. 

The 
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^KTipwitlr  Tke  defendant,  therefore,' 4fli^  only -^nieant  xi 
^'i'  Itillft  on  an  extingui&ment  of  the  intereft  froij 
K^l^n^ov  ^1^^  ^^  of  the  tender,  ought  to  have  pleaded  h 
the  manner  in  which  ofisetts  arefreatiently  plcai 
ifir  Sn|[Uod>  th^t  it;to  (iy,  he  fliquU  in  hi^  p}ea 
h^v^^^knowi^dged-^be. plaintiffs  right  of  a£^on» 
£ir  the  pi?)ngipal  debt  and  i&itered  to  tb^  ^dzy  o( 
^Q  tQEikdier  i  and  then  gone  on  and  ftated  the.  ten- 
cWr.aodiepnibquentfSLtinguifliment  of  the  future 
intereft,  under  the  a6l  ot  AflferoWy :  Which  would 
have  been  an  anfwer  to  the  whole  declaration, 
bnt  haringximittcd  to  do^fio,  hh  plea  was  ill}  and 
therefore  riglitly  overruled  by  the  Court  below. 

Bu^if  the  defend^int  was  entitled  to  any  deduc 
t»^iv»  iindpr  ^h^  a^s  of  Affembly  he  ought  cither 
tQ  hAYe.givei>  the  circumftances  in  evidence,  m 
(J^r-thj^  p4^a  of  payment  (which  he  might  do  ac- 
o<)rding  to  th^e  deciliort  of  tbis^Court  in  M^Call  vs 
Turner;  *J  or.elfe  he  fUouid  have  oflfered  them  to 
tl)e  Court,  after  the  verdifl  waa  rendered.  Hav- 
ing, however,  Reclined  all  thefe  modes,  the  fair 
[}r^{un>ption  is,  that  be  had  no  circumftances  to 
(l/fep,  Qr  tender  to  prove*  But,  if  he  had,  he,  as 
^very  other  defendant,  was  hound  to  fliew  his  cir- 
cumftanceS)  cr  plead  his  tender,  according  to  the 
fprms  and.  manne;*  prefcribed  by  the  law.  In- 
ft«iad'  of  this-  however  -he  afterwards  withdrew 
his  plea  of  payment^  and  gave  judgment  for  the 
amount  of  the  plaintifFs  4emand  >  thereby  plainly 
ijiewing,  tha>bo  hs^cl  no  cirfumftances  to.  offer, 
^v  ten^r  jto^provei  ^ttlje  fame  time,  thatheihut 
t}\$  door  ?kgtii^>ft  all  e^jceptions  to  the  proceedings; 
"beca-^fe  .tl^foaf^Si^n  of  judgment  was  equal  to  a. 
X^lea/e  of  (^j^J'^f ?» .uijdei:  ^e  ac^  of  Jeoffaila, 

*-  RrANDoiPH-  in*  reply.  "If  tBe  defendant  ^had 
llfcrtd  generaiiy  to  the  whole  demand,  his  4eftfiice 
woul,4Jiave  been  untrue ;  and  theiPefore  the  dS»c- 
trincr,  "contended  for,  goes  to  prove,  that  it  is  ne- 
llftrji  fir  thn  rlrrnriiimr  rn  \\]\  y\\  in  iiiifnUtL  ^^ 
order  to  avail  himfelf  of  what  is  true.     Althoueh 
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be  defendant  migbt  h^ve  giv«&  tke  tender  in  evi-      Skipwjth 

ience,  under  thie  pier  of  payment,  that  did  not   ^     '^^ 

jreclude  him  from  a  right  to  jJead  it  fpecialiy,  if     ,^^^^^  ^^* 

le  chofe  to  do  fo.     No  cortimon  law  rules  of  plead- 

ng  apply  to  the^cjifj^pf  paper  money i^ which 

lands  upon  its  own  bottom;  and  all  Ae'decifiun^ 

>f  the  courts  proceed  on  that  idea.     The  with- 

Ira  wing  of  the  phea  of  -payment  did-not  atfertht    ,„.  .,  .^  ,^ 

neritfi  of  the  cafe,  under  the  other  plea;  which  ^      -  ^1  ^li 

idmitted  the  refidac  of  the  demand,  by  omittiuj    *    *  fj.^n  :f 

toanfwerit.  -     *    V  "*  j-t.a 

..."       ■       —  *-  *'-'  " 
'  CAtt  eintra.     The  laft  pofitlon  d^Je?  not  fatis*        •.>..  .  j  v 

!y  the  objeflion  to  the  plea,  oti  account  6f  its  of.  "  '   ^  ' 

iiring  only  a  piirtial  anfwer,  \6  the  demand*  fet  \'  '^    '^^."^^ 

F&rthin  the  dechratiofl;  t)ecanfff  ittnakes  the  ilV  •    ".^^    '-,./J 

iue  immaterial,  and  produces  the   neceffity  of  a  « 

Repleader;  as  happened  in  xht  ctiCe  of  Sairdvg  -    • 

filattox.  '  '^'  '      "' 

Cur.  adv.  vultf  "  *^  ■''' 

LYONS    Judge.     Delivered  tha  refobatioji  ot  /.    ' '• 

the  court,  that  the  plea  was  dearly  bad,  in.  poiaf  -i 

of  form;  and  therefore  was.very  properly  over-        ••^t...    r 
ruled  by  the  Diftrift  CourU     1  hat  tlue  defendant  ^    ^ 

might  have  given  the  tender  .in  evidence,  under  .  _  ,  *  ^ 
the  plea  of  payment  in  order  to  have  extinguiflied 
the  intereft,  fubfequent  to  xh^  tendtir ;  but  hav- 
ing omitted  to  do  fo,  and  having  withdrawn  his 
plea  of  payment,  he  had  relinquiflied  the  evidence, 
and  could  not  now  be  received  to  make  an  objc<ai.  , 
on  upoa  the  ground  of  a  right  which  he  had  volun- 
tarily  waivedl 

ROANE  Judge.  The  laft  riaufe  in  the  aft  of 
178!,  appears  applicable  only  to  debtscontradled 
during  the  e^ifteiKie  of  paper  money;  and  not  to 
Nuchas  this  which  exifted  bug. before. 

Judgment  Affirmed* 
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DUNLOP 

dgdinsi    ' 

tilE  COlVtMONWEAJLtrt. 

^MiyWlie-  ^  I  "^  HIS  ^s  an  irtquifi'tioil  ot  tscbcat^  for  tht 

Ikeraftinqulii'.  *  JL     wfffTiT  of  heirs ^  dated  l6th  July   1796.     It 

tion  finding  an  tnds  that  Thomas  Jackfon  was  in  his  iife-time 

Wchcrt  for  feizcd  of  the  premifes,  and  that  he  died  in  if 

S^^'aiT;  .without  will,  "Or  in  any  otherwifc  difpoiingof 

la  cxprefs  ^  ^b^  ^^^^  Ifindt  .^ii<l  that  ho  perfon  hath  ever  fincc 

Words  tkat the  ^^  claimed  the  faid  land  either  as  a  lineal  or  colh- 

jdecctfcd  died  ^«  ter^l  ht'ir  to  the  Tiid  Thomas  jacklon  dcceaf- 

Mjostbwt  kiirs?  it  ^  j  )>  "^ 

An  amicus 

ST'*  J^*^u  ^^  ^lE^"^  ^79^  Dttttlop  ais  nmfcus  turia  radvei 
juTi^qtliS  ^'^^  Diftria  Court  to  quafli  the  inquilition  which 
of  eicheat  un-  ^'^^y  refufed.  The  court  not  having  jurisdiBion 
left  he  either  thereof.  Whereupon  he  filed  a  bill  of  exceptions 
bat  an  intcreft  virhich  ftated  the  inquifilion,  and  motion  to  quafli 
StSi^I  it;  betaufe  the  clerl  of  the  couit  had  iffu^d  no 
fodywhohas'.  certificate  to  the  ^/irfir^ir  refpefling  the  faidin- 
An  amicus  queftj  bii't  that  thfe  motion  was  oppofed,  i;  Be- 
'tvrim  cannot  caufe  the  inquifition  had  been  doly  returned  iht<5 
appeal.  jjjjg  clerks  office  and  had  reriiuined  there  ever  fincc, 

without  Any  perfon  having  traverfed  it^  or  put  in 
or  fliewA  Any  nionstrans  dc  drai^y  or  pl^tition  if 
right  witiiln  fix  months  next  after  \he  time  of  fend- 
ing the  ftid  inqueft.  2.  Becaufe  the  court  had  nt\ 
3urifdi(?llon  of  the  caufe,  linlefs  brought  before 
them  by  a  traverfe  of  office,  monstrans  dt  droit, 
or  petition  of  right.  And  that  the  court  being 
divided,  the  motion  was  overruled, 

Dunlop  appealed  from  the  jtjfdgment  of  tfac  Dif- 
tri<^  Court  to  this  Court. 

!ft.AND6LPH  for  tht  appellant.  The  inquifition, 
having  omitted  to  Rate  that  the  decedent  dkd 
nvithout  beirs^  is  clearly  bad ;  and  an  amicus  cnr'nT 
might  fuggeft  it  to  the  court,  in  order  that  it  niigli' 
be  quafl\ed  and  a  new  one  taken,  fo  as  to  pre%'eiit 
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ts  t>elng  fet  afide  at  k  (ut;are  day^  and  purchafers^       pvnlo^ 

inder  the  commonwealth,  from  lacing  injured.     The  -,      '^^  ', . 

apCeof  time  made  no  diffefente;  as  no  certificate  v^^monwt^ 

tad  been  granted  by  the   clerk,   and  therefore  it       '  ^ 

rasin  Ihe  ii&ture  of  ft  m^ter  ftill  depending  before 

he  court,.  ,wbo  had  a  right  to  eontroul  the  grant* 

ngof  the  ceruticate  prior  to  its  enianation.      Be« 

ides  It  never  (toiiid  have  been  the  intention  of  the 

egiilature  to  bar  the  claim  of  men  who  were  not 

informed  of  their  rights.     Elfe  a  man^  who  happen^ 

ed  to  be  out  of  the  ftate  on  the  day   of  taking  the 

tciquifition  and  who  did  not  return  until  a  ft^  days 

after  fix  months,  would  be  precluded  from  aiTert- 

in^  his  claim,   although  he*  had  no  opportunity  of 

beiag  informed  of  it. . 

Nicholas  Attorney  Gener^  contra.  The  in* 
^luifition  finds  faft's  tantamouhk  to  djj^ing  without 
heirs;  for  it  dates  that  the  lands  efcheated  and  n6 
fet  form  of  words  is  neceiTary,  Buttheiix  months 
baviBg  elapfed  is  decifive;  for  the  aft  exprefsly  ' '\  ..  ,\ 
precludes  all  obje<5lions   afterwards.      Nor   is  it  ."        * 

material  that  no  certificate  had  iffued ;  becaufe 
that  was  the  omlflioh  of  the  clerk,  which  ought 
not  to  prejudice  ihe  comm<)nwealth.  However,  at 
any  rate,  an  amicus  curia  could  not  move  the  ex- 
ception^ as  h6had  no  intereft  in  the  queftion  him* 
felf,  hor  made  a  fugg;eftion  on  behalf  of  any  perfon 
who  w>s  before  the  Court  and  concerned  in  inter- 
eft. Much  lefs  cou'ld  he  appeal;  becaufe  he  fuf- 
taincd  no  injury^  and  therefore  could  not  be  ag' 
^eved  by  the  CouVts  not  hearkening  to  his  ad- 
vice, or  deciding  againft  his  opinion. 

Rani^ol^h  in  reply.  Thtre  is  nothing  tanta- 
mount'to  dj'ing  with6ut  heirs  found  (even  if  that 
were  fuincient,  which  it  is  not ;)  for  the  infer- 
ence drawn  by  the  juty  was  not  warranted  by  the 
iafts  which  they  had  prevoufly  dated.  Any  per- 
fon may  give  an  appeal  bond;  and  the  court  will 
preCume  that  the  amicus  curia:  either  had  an  in- 
tereft himfelf  or  rep  refented   ibmebody  who  had* 
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LYONS  Judge*     Delivered  x\^  refolotiM  fii 

tile  Conrt,  that,  the  appeal  fliotild  be  difmiftdi 
becaufe  it  ^ixd  been  impropeiiy  granted ;  and  .ihi| 
the  amicus  curia  could  not  move  to  quafli  aa  i» 
quifition:*'when  it  <iid  not  appear  that  fa«  h«d  ai^ 
intereft  himfelf^  or  reprefented  any  perCon  who  hadL 

-    .  -  Appeal  Difmiflfcd. 
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M.  a|»pealt 
from  a  judg. 
ment  obtained 

A.  in  the 
county  ccuit ; 
K.  joins  M. 
in  the  am^cal 
b»nd:  Then 
iM.  diet  and 
the  appeal  a- 
bates,  wicb- 
out  being  re- 
vived. N.  is 
exonerated. 


NELSON 

agawji 

:  '^  /  'and  erson. 

A  KDERSON  brought  actions  of  debt  in  the 
jf\  Diljria  Court  againft  Nelfon  as  fecurhy  to 
Maury  upqn  two  appeal  bonds  dated  December 
ift  178$.  The  conditions  of  which,  after  recit- 
ing the  judgments  appealed  from,  proceeded  thus, 
*'  Now  if  the  faid  Walker  Maury  fliall  effeflually 
•*  profecute  the  faid  appeal,  perform  the  judgment 
*'  of  the  General  Court,  and  pay  all  cofts  and  da- 
*'  mages  which  fhall  be  awarded  by  the  faid  Ge- 
"  neral  Court,  in  cafe  the  judgment  aforefaid  (hall 
**  be  affirmed,  then  the  above  obligation  to  be 
**  void  otherwife  to  remain  in  full  force  and  vir- 
**  tue."  J  he  plaintiff  affigned  for  breaches  of  the 
conditions,  '^  That  Walker  Maury  named  in  the 
*'  faid  condition  did  not  effeftually  profecute  the 
*'  appeal  mentioned  in  the  faid  condition  accord- 
"  ing  to  the  form  and  efFe6l  thereof." 

The  defendant  took  oyer  of  the  bond  and  condi* 
tion ;  and  plead,  "  That  the  faid  Walker  Maury 
*'  departed  this  life  before  the  trial  of  the  appeal, 
**  for  the  effeftual  profecution  of  which,  this  de* 
•^  fendant  is  charged  by  the  plaintiffs  declaration 
**  to  have  bound  himfelf>  and  the  failure  in  the 

**  fame. 
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^fuM,  on  the  p:irt  of  the  (kid  Walker  Miury  U       ^^^ 

*  affigned  as  the  breach  of  the  condition  of  the      a^^'q 

*  writing  obligatory  in  the  plaintifik  dedaratioa  ^ 
'mentioned^  whereby  an  abatement  of  the  iail 
^  appeal  was  adjudged  by  the  court,  before  wboraf 

*  the  faid  appeal  was  depending  on  the  fifth  da^^ 

*  of  May  1790,  at  which  time  and  at  all  limei^ 
^  fmce,  no  revival  of  the  faid  ap^al  has  been* 

*  adjudged  or  eife^led.  Wherefore  he  fay Sj  that 
^  he  ought  not  to  be  charged  &c.  All  which  he 
*is  ready  to  rerify;  wherefore  he  praj's  S^^Sr. 
^roent  Sec.''  General. demurrer  thereto  by  the 
phintiff;  and  joinder. 

The  fccond  bond,  the  pleadings,  demurrer  and 
joinder  are  in  all  refpefls  the  fame  as  the  firft,  ex« 
cept  that  in  the  plea  the  words  '*  and  the  failur«> 

*  in  the  fame,  on  the  part  of  the  faid  Walker 
'*  Maury  is  afligned  as  the  breach  of  the  conditiorf 
"  of  the  writing  obligatory  in  the  plaintiffs  decla- 
^  ration  mentioned,"  are  omitted. 

T^  Diftrift  Court  gave  judgment  for  the  plain* 
tiff;  and  NeUbn  appealed  to  this  court. 

Calk  for  the  appellant.  It  is  generally  true 
that  the  a6l  of  God  excufes  the  performance  of  a 
condition;  and  there  is  the  fame  reafon  for  it  ia 
^as  in  other  cafes;  becaufe  it  was  no  more 
prafticable  for  the  obligor  to  liave  done  the  a6l  in 
tHi«  than  in  any  other  cafe.  If  a  bond  be  given 
to  appear  and  defend  a  fait,  and  the  defendant 
fie«  before  the  appearance  day  the  fecurities  are 
Wchaxged;  and  the  reafon  is  the  fame  here,  for 
*c  undertaking  is  perfonai,  that  he  will  profeoite 
ke  appeal^  and  not  fuiFer  a  voluntary  nonfuit. 
fhe  appellees  fliould  have  fued  a  scire  facias^  to 
*vivexhe  appeal^  and,  not  having  done  fo,  they 
"f^i^A  the  benefit  of  the  fecurity.  For  in  prin* 
^ple  it  ftands  upon  the  fame  ground>  as  an  appeal 
^  brought  up  in  two  terms ;  in  which  cafe  the 
^ellee,  who  might  have  brought  it  up  and  had 
hmages,  cannot  afterward*  pray  them;  becaufe 
^  tht  cottrt  he  has.  his  aAantagea  in.  nojt  doing 
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fo,  as  the  delay  has  wcxeilt^d  ;|  $ufierse4k»^cl 
Writ  of  error  j  and  fimiiar  motives  might  have  acJ 
tus^ted  the  appellee  in  this  cafe; '  If  the  appelleJ 
tnetnt  to  infift  on  his  fecurhy,  it  was  his  outy  td 
have  fu^d  out  a  scire  facias;  bccaufe  the  ^xecuJ 
tor  might  not  have  kiiown  of  the  judgment.  Thd 
dafc  relemhles  that  of  bail  in  einror,  wlio  are  roJ 
liable  if  the  principal  dies  before  the  decifion  in 
ihe  court  of  error,  5.  Vim.  ab.  528.  ^olL  rtp\ 
329.  The  like  principle  was  aflertcd  in  this  court 
in  Rtcl  vs  Herberts  €x*rs.  i.  Wasby  138.  Which 
exprefsly  decides,  that  the  non  contiauance  ol 
the  fuit  after  the  death  of  one  of  the  parties  doe« 
2)ot  fo^rfeit  the  bond.  For  if  fo^  the  ezecutors 
might  h^ye  brought  fuit  upon  the  bond  in  tha^ 
^afe.  Th<5  fajne  i^ea  ^s  purfued  \y  tjie  court  irt 
12.  ifeffirf.  380;  where  it  is  fai4,  tjiat  npthjng  buc 
:^u  actual  determination  of  the  caufe  by  the  volun^ 
tary  a6l  of  the  party,  or  the  judgment  of  thefourl 
wiU  render  the  fecurities  liable. 

WiCKHAM  contra.  Jhe  ruje  that  ^c-  a£l  oi 
Cod  iliall  excufe  the  performance  of  the  condftion^ 
only  applies  in  thofe  cafes,  where  the  executors 
(Cannot  do  the  a£l  which  is  ftipulated  for,  as  in 
the  cafe  of  tlie  bond  for  appearance ;  but  wh€^^ 
ever  the  a6l  may  be  performed  by  the  executor, 
It  is  neceflfary  that  he  do  it,  or  the  .bond  is  for 
felted.  Now  here  the  executor  might  have  profc 
cuted  the  appeal ;  and  having  failed  to  do  fo,  the 
condition  of  the  bond  b  broken.  The  calc  of  thi 
appeal,  which  has  not  been  brought  up  within 
two  terms,  does  not  apply ;  becaufe  the  appellee 
oould  have  no  fuch  advantages  here  as  in  th&i 
cafe,  inafmuch  as  the  executors,  if  there  was  an] 
error,  might,  notwithftanding  the  abatement 
have  obtained  a  supersedeas  or  writ  of  error.  Noi 
was  it  neceffary  for  the  appellee  to  have  fued  a 
^cire  facias  in  order  to  have  apprized  them  of  tlie 
appeal,  for  the  law  does  not  admit  them  to  hav< 
been  ignorant  of  it.  And  if  the  debtor  had  diet 
infolvent  fo  that  no  body  would  adminifter  on  hli 
eftate,  then  the  appeal  could  n^t  have  been  ret^ev 
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[d*    The  cafe  of  J?irf/ y*  Herberts,  ^^rs.  was  desf" 

KedVl^^^^H^  argumeiit;  but,  in  additioi^  to  t^at^ 
the  firll  supersedeas  W3LS  noj  leaved,  and  fo  notiin^ 
Iraoce  to  the  qxec'ution.  Two  objeftioi^s  appear 
10  have  boen^taken  in  the  cafe  in  J^olL  pne  waft 
iLdJed  V^lnfV\h^e**iecurity;'aha  the  otner  metcn 
ly  given  up  by  tlie  Coi\rc.  The  cafe  in  I2.  Mod. 
does  act  apply  i  becaufe,  there,  tbe  fuit  died  with 
die  p)iirtv,  and  ^ould  not  be  revived,  in  the  Ji^tn^ 

of  the  eiecutor^. 

\". .  "* 

C4tX  in  repljy..  it  kas  expvefsly  decided  in 
ihe.0afe'in  jSa^,  tkat  the  ileath  of  the  principal 
VaM  difdbvrgelQf  the  fecurity ;  but  the-cauiS  went 
off,  upon  thep9i&t.iol!priord€^y..jvrbifbnfm  d«fi 
do^jed  by  tbe  plea.  ,    .  "_ 

Cur:  adv:  vult. 

LYONS  Judge.      Delivered  the  refolution  of 
the  Court,  Thjrt  ^^nditiops  of  this  ^jind,  where 
the  aft  was  to  D«  perfo'rmeS  personally  by  one  of 
the  parties,  were  fo4.the  b^efit  of  the  obligors  ; 
who  flood  excufed,  wlien  thcl  a6l  of  God  or  of  thej 
law  pr^y^nted  ^tbe  performance.      Lau^bt^s  cafe 
5.  Co.  ^  'Thit  it  refted  on  the  fame  footmp  as  cofts ; 
which  are  not  recoverable,    where  the  party  diei 
and  tHe  fuit  abates,  *  unlefs  itbe  re ViKftd^*  '^  Thai 
the  party  .here,  wko  was. to  perform,    bcing^dead, 
it  was  impoffible,  that,  the  ftiptdaied  aft  could:  be 
done  by  him,  which  tHereloire  excufed  xbe.  £ecurii- 
ty.     But  as  the  condttiolL  of  the  bond,  alfo,.  was, 
that  he  iiould  pay  the.  debt,    in  cafe  the  judgment  ' 
ftofuid  be  affirmed,  if  un  affirmance  had  taJcen  place 
after  the  death  of  the  principal,    the  Securities 
wouid  have  been  liable ;   and  it  was   in  the  powe^: 
of  the  appellee  to  have  fued  ^Jarc  facias  and  "ob- 
tained a  judgment  of  affirmance,    if  there  was  no 
error  :  whereas,    it  was  not  in  the  power  of  the 
fecurity  to  haVe  done  this ;   neither  could  he  havcj 
compelled  the  executor  tp  have  fued  a  scire  facinri 
and  revived  the  appeal.     That  cdnfe<{uently,    as 
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the  appellee  niight  ha^rc  done  it,  tnd  th^  ^ecvity 
could  not,  k  was  more  reafonabte,  that  the  ap. 
pcIJee  ftiould  fuffer  for  the  negleft,  than  that  the 
fecurity  fhould:  Efpeci all/ when  it  was  confider* 
edj  that  if  he  had  afluaUy  fued  a  scin  facias^  the 
judgment  might,  perhaps,  have  been  reverfed- 
So  that  although  the  fecurity  was  not  Sn  danger, 
if  the  caufe  had  been  brought  to  a  hearing*  in  the 
Appellate  Court,  he  might  be  rendered  liable  in 
confequence  of  the  ncglecl  to  obtain  the  scire Jo' 
c£3j.  Which  never  could  be  right,  TliAt  the 
CcRirt  was  therefore  o£  i>pimon,  that  the  jodg- 
aient  fiiould  be  Teveried^  and  judgment  entered 
iOfr  tiie.appeUant  iipon  the  demftrifr. 

Judgment  H^vtricd. 


WIN  ST  ON 

Th»  comMonweai^th. 


One  forth. 
coming  bond 
takes  on  ie?e-> 
rai  ezecutioQi. 

Two  fepa. 
rate  bonds 
may  be  inclu^ 
ded  in  on^  ia^ 
ilrument. 


WILLIAM  OVERTOM  WINSTON  hte 
Sheriff  ofthetxwnty  ef  Hanwrr,  John 
WioftoQ,  Bickerten  Winfton  and  James  Overton 
fecttrities  for  the  faid  WilUans  O.  Winfton ;  and 
Cecilia  Anderfon  adminiftratrix  of  William  An- 
ilerfon  deceafed,  who  was^Itfamiife  late  flierUFof 
the  county  aforefaid,  and  RnbertPage  isind  filatbeer 
Anderfon,  (ecurities  for  the  faid  CeiCilia  AnAerfon^ 
^gave  ^  bond  dated  theadcK.  day  of  Odkober  1791 
to  Parke  Goodalt  then  prefent  flieriff  of  the  faid 
county  in  tto  penaltyjof/*  15,896:  5 :  to;  **  That 
*'  is  to  fay,  the  faid  William  Overton  Winfton 
^  and  his  fecarities:afoTefaid  in  the  fam  of  ten 
^^^thoufand  -one  hundred  and ,  fifty  eight  pounds 
M  fif\;ten.  i^Ulings  and  ihe  Dud  Cecilia  Anderfba 
^'  and  her  fecurities  in  the  fum  of  five  thoufand 
^^  feven  hundred  and  thirty  feven   pounds,    ten 
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•*ofwcn  and  truly  tccording  to  our  obfigatlon  ^^'^*'  ,. 
«  afbrefaid,  for  the  ufe  of  th#  Commonwcafih  of  ^^1J|^|2II^V^ 
"  Virginia,  We  bind  ourfelves  our  heir*  exccu- 
*'  tors  and  adininftrators  jointly  andlbveraUy  fim« 
<*lyby  thcfeprcfents.** 

The  condition  wai,  **  That  whereas  tho  faid 
«*  Parke  Goocbll  as  prefent  fiieriff  of  the  eotinty 
"  afiorcfaid  by  virtue  of  two  writs  of  fieri  faciat 
*^  fued  out  from  the  General  Court  of  this  ftatOi 
"  on  the  19th  day  of  June  179I  on  behalf- of  the 
^  Commonwealth  »ainft  .the  eftate  of  the  faid 
«  William  O.  Wtnftori,  as  former  flieriff  of  the 
'*  faid  county  of  Hanover  hath  (eized  and  taken 
"  into  his  hands  certain  property  belonging  to  the 
"fiud  William  O;  Winfton  to  fatisfy  the  com- 
**  monwealth  the  fum  of  one  thoufand  three  iujn«. 
^^dredand  thlny  pounds  fourteen  (hSliings  and  • 
**  fevtn  penee  halfpenny,  for  the  revenue  taxes, 
**  tKe  interdl  and  damages  thereon  and  the  cofts 
•I  due  from  the  faid  William  O.  Winfton  as  late 
*^  flieriff  of  the  coUnty  aforefaidfor  the  year  1787. 
*'  And  alfo  the  fura  of  three  thoufand  fix  hundred 
^  and  forty  three  pounds  three  ihiliings  and  three 
^  pence  for  the  revenue  taxes,  the  intereft.und 
"  damages  thereon,  and  the  coftsdue  frimi  thfe  faid 
*'  William  O.  Winfton,  as  late  fieriff  of  the  coun- 
*'  ty  aforefaid  for  the  year  176^,  which  property 
"  conlifts,  (fetting  it  torth,)  and  whereas  the  faid 
"Parke  Goodall  as  prefent ftieriff  as  aforefaid,  by 
**  virtu(i  of  two  other  writs  of  fieri  facias  fued  out 
"  from  the  court  aforefaid,  on  the  9th  day  of  July 
**  1792,  on  behalf  of  the  commonwealth  aforefaid 
**againft  the  eftate  of  the  faid  William  Anderion 
^  as  former  flieriff  of  the  faid  county,  hath  feized 
"and  taken  into  his  hands  certain  property  of  the 
*' eftate  of  the  faid  William  Anderfon,  to  fatisfy 
**the  Commonwealth,  the  fum  of  two  thoufand 
**  three  hundred  and  fixty  three  pounds,  tliirteen 
'*  ftiilUnprs  and  ninepence,  for  the  Revewue  Taxes 
*  the  intereft  and  damages  therein,  and  the  cofts 
**  due  from  the  faid  William  Anderfon  as  late  ihe- 
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Wmftiwi  «  riff  of  the  county  afore.raid  for  tht  year  4789. 
*'  And  alfo  the  fiim  of  Tout  hundred  and  forty  fobr 
«  pounds  nineteen ^ihilUngs  and  ten  pence  for  XU 
"  rev,eniie  taxes,  the Jntereftand damages  thereon 
'^^  arid  the* coft'sH lie  from  tlie  faid  William  Anderfop 
**  as  latefheriff  of  the  county  aforefaidfor  the  year 
>*  X796,whichfrop8nyc6nUftB(fettingit forth) and 
'^^  M^orea*  by  an  aft  of  the  commonweaith  afpre- 
•f*  fei4  paffed  on  the  day  o£  this  prefent  month 
,**^0'6lober,  the  faid  executions  are  fuf|7enddd\jV*til 
*''  the  firft  day  of  December,  which  fliall  be  in  the 
'^*  year  1793,  provided  the.a:forjefaid  William  O. 
*^  Winfton  and  Cecilia  Anderfon,  adiainllratrix  as 
^  'iforefaid,  fhall  give  bond  with  approved  fecurity 
♦*  to  the  flieriff  at  the  county  aforefaid,  for  the 
♦*  forthcoming  of  their  property  (by  him  taken  in 
•**  ekectiti'on)  on  the  faid  firft  day  of  December, 
>«  1793.  Nbw  if  the  faid  William  O.  Winfton  ftiall 
**  on  the  faid  firft  day  of  Deeember  1793,  deliver 
**  at  Haidover  courthoufe  unto  the  faid  Parke  Good- 
**  all,  as  flieriff  as  aforefaid^  the  property  taken  of 
^'  him  as  aforefaid,  then  the  above  obligation  (fo 
*"  far  as  relates  to  him)  the  faid  William  O.  Witif- 
'  ^  ton  and  hisXecuritiies  fliall  be  void,  other  wife  ro 
**  remain  in  full  force  and  virtue.  And  alfo  if  this 
**  faid  Cecilia  Anderfon  &c."  in  the  fame  manner 
as  in  the  cafe  of  Winfton. 

t-Fp6n  this  bond  the  Auditor  gave  William  O. 
/Winfton  notice  that  he  ihould  move  for  judgment 
againft  him,  John  Winfton,  Jofeph  Winfton, 
Bickei-ton  Winfton,  and  James  Overton  **  on  a 
"  bond  dated  the  twenty  fixth  of  Oftober  1792, 
*'  conditioned  for  die  forthcoming  of  certain  pro- 
**  perty  therein  mentioned  leized  and  taken  by 
"  Parke  Goodall  flieriff  of  Hanover,  by  virtue  of 
"**  tvfo  fieri  facias*  s  iffued  fr'Om  the  General  Court 
*'  clerk's  office  againft  your  'ettate.'* 

Similar  notices  were  given  to  Jofeph  Winfton, 
•  Bickerton   Winfton,     James  Overton   and    John 
Winfton. 
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■    The  General  Court  gave  judgment,  upon  th%  '^inft*)© 

bond  and  notices  iforefaid,  agiinft  the  defcridants,  J     '^*..  \ 

who  obtained  a  writ  of  superfedeas  thereto  from  ^^^ 

this  Court.  ^^^ 

VVaadeit  and  RAKDOtPH  for  the  plamtiffs  in 
the  tuptrsedeas*  The.  nDtke.is  infufficient,  as  it 
doefi  not  ftate  that  the  executitms  iiTued  at  the  fuit 
of  the  conimcmw^alriiv  or  at  who£e  inftance  the 
moticui  waj  \o  be  made*  Nt;ither  does  it  mention 
the  penalty  or  the  fum  in  the  condition,  nor 
the  names  of  all  the  obligors,  or  to  whom  the 
boud  was  payable.'  Ohe  foribcoming  bond  can- 
iiot  be  taken  on  two  or  more  executions ;  anil 
therefore  a  fommar}'  judgment  could  not  regular- 
ly he  entered  on  it.  The  penalty  of  the  bond  in- 
volves uncertainty,  for  firft  the  whole  £  15,896:  5 
10  is  dated,  and  then  the  obligors  are  bound  in 
fe{>4rate  parccb,  and  laftly  the  a^regate  fum  is 
taken  again.  'I  he  aft  of  Affembly  concerning 
forthcoming  bonds  fays  they  fhall  he  payable  to  the 
creditor.  But  here  the  commoawealth  was  cre- 
ditor, and  yet  the  boud  is  payable  toGoodall ;  and 
allh6ugh  it  is  afterwards  laid  to  the  use  of  the 
€Qtiinon^ealtb  that  will  not  lutisfy  the  law.  The 
tluy  appointed  in  the  condition  of  the  bond  for  the 
lale  of  the  propeity  was  Sunday;  which  is  not^ 
jiiriJical  day ;  and  a  performance  of  the  condition 
would  have  been  illegal. 

Nicholas  Attorney  General  contra.  The  nd- 
tic;i  is  gootl,  for  all  that  is  required  ia,  that  the 
defendants  flioukl  know  on  what  bond  tlie  motioji 
will  be  made,  and  any  dcfcri|)tion  anfwerint;  that 
end  is  enough.  Here  the  defendants  were  iuffici- 
cutly  apprized  of  the  bond  on  whicli  the  Auditor 
ijitended  to  move ;  for,  from  the  various  panics* 
lats  nitntioned,  it  was  inipoirible  tor  tliem  to  mig* 
take*  As  to  Lhe  ohjedion  tliat  one  bond  was  tak- 
trn  on  two  executions  ic  lias  no  weiglit  in  the  pre^ 
Tent  cafe;  bccaafe  the  a6l  of  Allenibly,  palftd  for 
:}i?.t  purpofe  only,  e:^prefsly  makes  ule  of  the 
ivord    bond   and     not    bonds;    which  {c^\'i\s     ut- 
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y^^i^tft  fniiSb^y  to  r^qubro  that  one  boadl  ody  ibouU  U 
^  '^^  .  taken.  The  Auditor,  at  taking  care  of  tfik  <' 
f^oawdaw-Mi.  pj^^j^ent  of  the  public  affairs,  was  the  pro^ij 
perfon  to  give  the  notice,  and  not  the  mxiSi 
That  the  property  wa»  to  be  delivered  on  »  Sun 
day  tnakea  no  difference ;  becaufe  that  Urtta  fot 
merly  a  legal  day,  and  it  ia  held,  in  3«  £ufr\ 
i6oi*i  thatamiiiifterialafimayftiU  bedontoatkd 
iday.  But  what  is  decaltve  ia,  that  the  aA  lof  Afi 
fembly  declares  it  may  be  done  upon  Uiat  4i^     I 

.    jCur:  Wo**  vult* 

ROANE  Judge.  The  bond,  on  which  the  mo 
%ion  is  founded,  is  to  be  confid\sred  as  one  of  twc 
feveral  obligations  entered  into  on  the  part  of  tbi 
two  feveral  iherifis  and  their  refpeAive  fecurkki, 
although  confolidated  in  the  fame  inftrumcnti 
This  conftrui^ion  arifes  not  only  from  its  hdsf 
ftated  in  the  obligation  that  Winfton  and  his  ttG^ 
rities  are  bound  in  the  fum  of  ^  10,158: 15,  lai 
Cecilia  Anderfon  and  her  fecurities  in  the  fum^H 
£  5i737  •  10 :  f  o,  but  alfo  from  the  terms  th^rdl 
ufed,  that  the  obligors  are  bound  for  the  payvaeKl 
**  According  to  our  obligation  aforeiaid**  Whal 
is  mentioned  of  the  amount  of  the  aggregate  fol 
does  not  vary  the  conftrudlion,  and  is  oiJy  as  s 
memorandum  of  the  anK>unt  of  both  bonda  takci 
together. 

Confidering  this  inftrument  however  as  contaio 
ing  either  one  bond,  or  two  feveral  bonds,  a  diid 
tion  arifes,  whether  as  it  is  fubfcribed  by  aU  tfa 
obligors  they  are  not  all  liable  for  die  'mh\ik 
amount?  And  that  they  are  fo  liable  derivealbm 
colour  from  its  being  ftated  in  the  obligation  thai 
the  obligors  are  bound  jointly  and  feveraUy;  btr 
this  conftrudlion  is  done  away  by  that  part  of  di 
condition  which  ftates  that  on  a  delivery  by  ead 
fctt  of  obligors,  the  bond  is  void  as  to  them^  wUd 
would  not  be  the  cafe  if  each  fet  of  obligor* 
boand  for  the  other^ 
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Tfti  wvMs  jointly  and  feveraltjr  therUi^  iiy      ^iliftoii 
he  obBgatioa  ire  to  be  ukcn  rtditndd  singula  sin*  cwfaiSfi**  fc  •' 
fu/i/,  to  exund  to  each  fet  of  obligors  and  to  ^  ^  v^^    ; 
ach  {iptral  obligation*  and  not  to  all  theobli^ 
;prs  with  reference  to  both  obligationa* 

If  this  be  a  ii^Mirate  bond,  though  contained  id 
lii£raie  saftnuneat,  with  another  bond,  moft  oP 
hi  ebfeftieaa  ao  the  bond  and  to  the  notice  wiiV 
Ul  te^the  fTMnd.  •  < 

Indeed  the  hond  feema  taken  agreeably  to  ih£^ 
ift  of  Aflembly  which  has  been  dud  reUiing 
iiercto^  and  the  notice  is  fuHciently  partkylar^ 
ind  deicriptive  to  warn  the  defendant  of  what; 
)e  it  to  aniwer.  The  Auditor  having  iigned  the 
fcoU^,  its  being  dated  at  the  Auditor's  office^  and 
hune  that  mftniflions  will  be  given  the  Attor-r 
ley  Ganeral,  are  cxrcumftances  clearly  indicative 
)f  its  being  e  fuilie  iond  which  was  to  be  moveA 
apon:  And  when  in  addition  to  this,  it  is  recol« 
ieded  that  the  notice  further  ftates,  aU  the  obli- 
{ors  except  x  deceafed  one;  as  well  as,  the  date* 
of  the  bond;  its  being  a  bond  for  the  forthcomings 
rf  property;  the  particular  fheriff  by  whom  taken; 
ina  tnat  the  property  therein  mentioned,  waa, 
Ukca  in  execution  by  virtue  of  two  writs  of  Jieri, 
facias  ilTued  from  the  Clerk's  office  of  the  General 
Court,  thefe  is  a  reafpnable  degree  of  certainty*. 
I*  to  the  very  bond,  which  was  to  be  moved  upon : 
Audi  believe  that  very  many  judgments  have* 
^en  affirmed  in  this  court,  upon  notices  nojtmore 
P^iculai^  I  am  therefore  for  affirming  the  judg- 
ttent, 

CARRINGTQN  Judge,  As  the  counfel  for 
tk«  plaintifTs  in  the  fuperfedeas  have  infifted  on 
their  exceptions  with  great  earneftnefs,  I  fliall 
confidcr  them  in  the  order  in  which  they  were 
made,  and  give  an  anfwer  to  each  of  them. 

The  firft  exception  is,  that  the  notice  does  not 
^tt  that  the  motion  would  be  made  at  the  in^ 
^ceof  the  commonwealth,  or  deiignate  the  par* 

ties 

Digitized  by  VjOOQ IC 


*|4  :APRHr    Tft»A4jo 

V»»*<w»      tic$  ta  the  bond,-  but  merely ^thax-^a  mf^  HOT^'i 
Comm'rtw'du  ^^  n^*^de  oa  a  bond  payable  to  Pari>  poodalL- 

The  date  of  the  bond  however  is  rhcfiitione^ 
:md  that  tHe  condition  was  for  the  delivery  rf 
property  tak^nby  Parke-Good^^ffierHFcif  Hanover^ 
Iff  yirtt^e  of^wo  writs  of  ^edtfa^iasdSdei^  ft^m 
t^  9fi<:e  pjf  Ijie  Qenerail^ouijli.  li^nft.tlifteftftfe 
<^  tji^  defeindant  Winilon ;  ;\Vjbich  wan^ulficEbsily 
defcriptive  of  the  bond:  And  if  t&e  d«iF^4nt«M 
g^vea  any  other  bond  of  the  fyme  d^te,,  uiider  the 
Iffce  writs^  'fbas'to"  render  It  uirceftai^ft  w^ich^s 
meant  they  might  h?^ve  ftewnit*  Bnt^^i'ion* 
fuch  if  fuggefted,  the  foir  prcTuimpthnr  is,  ^|rat 
none  fuch  cxifted.  ',  ,  "'       --•:*' 

The  next  objedllon  is,  tha^mi4U^r.t^f^p«%aliy 
Qr  the  fum  due  is  meutionGd.       ,        ,  ,^.      ,. 

The  anfwer  to  tjie  laft  objeftion  is  ati  anf^r  to 
^i«  alfo.  V  *   .     * 

.  The  third  ol^e6lion  is,  that  .all  the  obligors  ve 
not  mentioned,  nor  the  person^  ^tavjiom* the bof^ 
if  payaiUj  sufficiently  described.    : 

*  But  as  the  defendants  were  all  obligors  and  tfcc 
iTiotion  not  intended  to  be  made  againu  any.'othc^^ 
OS  too  the  bond  was  joint  and  leveral;  and  rart« 
Goodall  the  obligee  cxprefsly-  named,  there  w:5 
no  occaGon  to  be  more  particular,  as  thofe  circur.- 
ilances  gave  the  defendants  full  notice  of  th^bonJ 
an  whioh  the  motion  would  be  made. 

The  fourth .  exception  is,  that  ope  bond  wu 
taken  on  two  executions.     . 

This  indeed  is  not  common ;  but  it  docs  poi 
follow  from  thence  that  the  bond  is  void.  No  di 
advantage  could  refujt  to  Winfton  iF^pm  it,  as  b 
was  not  thereby  fubjefted  to  more  than  he  owe* 
himfelf ;  for  care  is  taken  to  prevent  that.  Be 
fides  it  feems  agreeable  to  the  direftio  ni  of  th 
t6^  of  AHembly ;  which  rather  points  at  one  bon 
only.  .  _ 
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The  fifth  obje£Uon  is,  that  two  fipparat^  debtors       Winftosi 
ire  included  ici  the  fame  bond.  ^      «' 

This  is  nearly  the  f|ime  idea  with  that  in  the 
|aft  exception ;  and  may  receive  the  fame  anfwer^ 
For  the  condition  defignates  the  debt  of  each ;  and 
provi4es  for  the  difcharge  of  each.  So  that  nei- 
ther is  in  danger  of  fv;ftaining  any  damage  fron^ 
ihe  other. 

The  fixth  error  afligned  i«,  that  the  bond{lioul4 
bve  been  made  payable  to  the  creditor* 

But  that  was  not  neccflary  in  this  cafe;  becaufe 
the  a6l  of  Affembly  dirc6led  that  it  fliould  be  takv 
en  to  the  iherifF  for  the  ufe  of  the  commonwealth. 

The  lad  exception  is^  that  the  day  on  whicl| 
the  property  was  to  be  del^v^red  was  Sunday. 

But  this  furely  could  be  no  objeSion  in  thisf 
:afe;  becaufe  the  aft  of  Affembly  had  exprefsljr 
iire^led  it ;  and  therefore  if  it  be  true  that  it  wa$ 
wntrary  to  law  in  common  cafes,  it  clearly  wa$ 
ttot  fo  in  this.  Por  the  Qieriff  ftood  jijfUfied  by 
Bieaa, 

Upon  the  whole  the  exceptions  talcen  by  xhA 
^untiS^  counfel  feem  to  me  untenable;  ^Qq 
itierefore  I  am  foraffirmii^g  the  judgment 

LYQNS  Jfudge.    Concurred. 

Indgment  Afl|rm(^ 
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W  A  L  C  O  T  T  ^al, 

against 

SW  AN    4'  al. 

inr^RIS  was  an  appeal  from  a  decree  of  dw 

jJa4^^  ^JL  HigbCourt  Of  Chancery  Where  Swan  and 
lindt  for  W,  M'Kae  brought  a  bill  agamft  Walcott,  Smyth  apd 
B  and  N,  III  Price»  the  Rcgiftcr  of  the  Land  Office,  ftating, 
^c  county  of  That  on  th^  2ifk  day  of  July  1795,  the  plaintiffs 
he  amcTt©  entered  into  a  contrail,  concerning  the  location 
l<Kateitfcefame  ^^  certafti  lands ;  That  Sroyih>  ftated  to  th«  plain- 
land*  for  Mj  tiff  M'Rae  a  particular  tradl  of  country,  lying  in 
and  having  re-  Ituflel  County  as  anfwering  the  dcfcription  at  the 
ccivcd  land  j^^j^  agreed  to  be  located,  by  the  plwntiff 
K^for  JTt  M'Rae  for  the  plaintiiF  Swan.  That  after  fame 
purpofe,  he  converfation,  on  this  fubjcft,  the  plaintiflF  M'ltae 
accordingly  enter-ed  into  the  annexed  contrail  with  the  laid 
]oc^^*  the      Smyth.     1  bat  mnder  the  faid  contrail,  the  plauitiff 

IJl-     n  o^^M  M'Hae  delivered  to  the  faid  Smyth  land  warraiitt 
this,  JSanaN     ^        ^.       ^  -.i-ii^t 

abandon  their  atnounting  to  300,000,  acres,  tor  which   h^    toot  I 

contraatoW  his  receipt,    Jatedthe   r4th  of  September    1795- 

who     renews  That  thcfe  warrantt    were  located  by  the  *  &id 

tith  s'^w^lS  Skoytbin  Ruffel  county,    on  the  very   lands  tht 

^tutreupon      plaintiff  M'Rae  believes   which  had  been  defcrib* 

trarnfers    the  ^^  by  him,  and  which  he  had  ftipulated  to  Jocatf.! 

entries  of  M   That  after  this,  the  defendant  W  alcott  applyed  to 

i;....irhecoun-  the  faM  Smyth,  and  gave  him  a  confiderabJe  fun 

r^inry  of  L^  of  money;    in  confideration  of  which  he   affigncd 

Tm  lull  not  ^^  ^'^^  ^^^^  Walcott  the  warrants  aforefaid,    and 

d  i  p  .  int  M  the  entries  made  for  the  plaintiffs;  andtook  in  ex«j 

h  r  tne  imds  change  a  location,    which  was  made  for   the  faidi 

"c  I  hi*^*  Walcott  in  the  county  of  Lee,  on  lands  not  an- 
o.  .s  rrW-itl  fwering,  as  the  plaintiff  M*Rae  believes  the  de.l 
.  ^brro.nh's  fcription  of  his  Contrail,  and  of  value  confidera-' 
'^.:.nrs  and  bly  inferior  t5  that,  which  was  ailually  located, 
;  V  !;^^*^d  ^^  ^^^  plaintiffs  under  their  contrail.  That  thefe 
f    -   ^!!Hgdnd  lands  have  been   included,    in  a  large   furvey  of 

-  -/'  t.  650,000  acres,  made  for  the  faid  Walcott,  ai^dj 
returned  to  the  Regiftcr  i  who,  if  not  prevente<i,| 

will  ! 
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will  iffue  1  patent  therefor  to  the  faid  Walcott.  Tliat 
the  faid  Smyth  had  no  authority  to  difpofe  of  the 
plaintifTs  locations,  after  having  made  them ;  and 
that,  if  he  even  pofleiTed  fuch  power,  the  motives 
for  his  condu6l  were  fuch  as  would  render  the  adl 
totally  void.  The  bill  therefore  prays  that  th# 
Regifter  may  be  enjoined,    from  iffuing  the   faid 

f:atent  to  the  fai4  Walcott  i  and  be  decreed  to  if- 
ue  300,000  acres  thereof,  to  the  plaintiff  Swan ; 
or  that  the  faid  Walcott  may  be  decreed  to  aflign, 
that  part  of  his  faid  furvey,  which  was  originally 
entered  on  the  warrants  of  the  plaintiff  Swan,  to 
kitn  the  faid  Swan  ,  and  that  the  plaintiffs  ^ay 
have  general  relief. 

Te  anfwer  of  Walcott  ftates,  fometime  in  of 
ibout  the  month  of  June  1795,  that  defendant 
together  with  Booth  and  Nichols  all  of  Connc6li- 
cut,  were  in  the  county  of  Montgomery  ^n  Virgin 
nia,  where  they  met  with  the  defendant  Smyth» 
That,  after  fome  converfation,  refpe<Sing  the  un- 
appropriated lands  in  Virginia,  tlie  faid  Smyth 
propofed  to  locate  and  furvey,  for  them,  a  tra6l 
of  country  on  the  waters  of  the  Big  Sandy  River^ 
between  the  eaftem  and  the  main  branches  of 
the  faid  river  (and  which  the  defendant  avers  to 
be  the  land  in  queftion)  upon  certain  terms,  which 
were  acceded  to  by  them.  In  confequence  of 
which,  articles  of  agreement  were  entered  into, 
between  the  faid  Smyth  ;  of  the  one  part ;  and  the 
defendant,  the  faid  Booth  and  Nichols  on  the 
other:  Whereby,  the  latter  parties  ilipulated  to 
rttum  to  ConDe<5\icut,  and  to  procure  the  money 
which  might  be  neceflfary  to  carry  the  contrail  in- 
to effeft  on  their  part>  and  to  meet  tlie  fud  Smyth 
iR  the  city  of  Richmond  on  the  20th  of  September 
fdlowing,  for  the  purpofe  of  delivering  him  land 
warrants,  from  half  a  million  to  a  nnllion  and  a 
half  of  acres,  and  of  paying  down  fuch  funis  as 
they  ftipulated  to  advance,  towards  completing 
the  bulinefs  :  On  the  other  hand,  the  faid  Smyth 
agreed  to  locate  the  faid  warrants,  upon  the  lands 
above  defcribcd>    to  meet  the  defendant  and   his 
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WaKftft      partners  before  mentioiied,  at  the  city  of  Ric^ 
Jj^  mond,  on  the  faid  20th  day  of  September;  and  in 

the  mean  time  to  enter  into  no  negotiations  for  lo- 
cating the  faid  lands^  with  any  ether  perfons. 
That  the  faid  Smyth  alfo  agreed  to  warrant  tfc* 
title xrf  the  faid  land  againft  all  prior  claitns,  ex* 
cept  fuch  as  might  be  afcertained  by  the  ftate  ol 
Kentucky ;  it  being  queftioned,  whether  the  faid 
lands,  or  fotne  part  thereof  did  not  lie,  wicfaln 
the  limits  of  that  ftate.  That  in  confequence  of 
this  contradt,  the  defendant  and  the  faid  Booth 
tnd  Nichols  returned  to  Connedlicut,  and  Cue- 
teeded  in  railing  a  fum  of  money,  fufRcient  to  en- 
able them  to  comply  fiilly  with  their  agreement 
to  the  extent  of  1,506^600  acres  of  land.  But  td 
do  this,  fo  far  as  concerned  the  intereft  of  the  de- 
fendant, he  was  under  the  neceffity,  of  entering 
into  contrails  with  feveral  perfons  in  that  (late, 
obliging  himfelf  to  procure  for  them  upon  the  con- 
tingencies expreffed  in  his  agreement  with  the 
faid  Smyth,  fo  much  of  thofe  lands  as  amounted 
to  the  defendants  intereft  in  tjie  faid  contra6U 
That  the  defendant  together  with  the  faid  Booth 
and  Nichols,  returned  to  Richmond,  by  the  time 
appointed,  prepared  to  perform  their  part  of  the 
contraft,  entered  into. with  Smyth;  and  were 
much  disappointed,  on  finding  that  the  faid  Smyth 
had  left  that  place  afewdays  prior  to  the  faid  20th 
•  of  September,  That  in  th\s  fituation  of  things,  the 
'  faid  Booth  and  Nichols  relinqUiihed  to  the  defen- 
dant all  their  intereft  in  the  fai^  contradt:  which 
he  accepted,  and  determined  to  improve,.  For 
which purpofe,  he  determined  to  purchafe  war- 
rants,  to  the  amount  of  500,000  acres  (although 
he  came  prepared  to  take  ug  850,000  acres)  in* 
tending  to  procure  as  many  warrants,  as  would 
cover  the  laft  mentioned  quantity,  if  fo  much  could 
be  found  unappropriated.  That  the  defendant 
"went  immediately  to  the  houfe  of  the  faid  Smjrth ; 
•who  informed  him,  that,  having  underftood,  be- 
fore he  left  Richmond  that  the  defendant  andhis 
J)artner8  had  abandoned  the  intention  of  meeting 
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im  at  the  time  appointed,  or  of  proceeding,  far-  "VKlcdtt 
;her  with  the  contra6l,  he  had  fuppofed  it  unn^ 
:effaty  to  continue  longer,  at  that  place ;  and  had 
iherfore  entered  300,000  acres  of  the  land,  men* 
aoned  in  that  contraft  in  the  Tiattie  of  the  com-  ■ 
piainanr  Swan  :  But  he  acknoweldged  the  priot 
Pbligation,  under  which  he  >vas,  to  comply  with  the 
contrail  he  had  made  with  the  defendant;  and 
afirming,  that  lie  had  entered  into  no  engage* 
tnents  with  the  complainant  Swan,  which  obliged 
trim  to  locate,  for  the  faid  Swan,  the  land  in 
queftion,  he  for  thefe,  as  well  as  for  other  reafons 
to  be  mentioned,  entered  into  a  tew  agreement 
with  the  defendant  to  locate  and  furvey,  for  the 
Jefendant"850,ooo  acres  of  the  land  mentioned 
in  the  firft  contrail,  upon  the  fame  conditions, 
and  terms,  as  were  therein  ipentioned ;  fo  far  as 
they  refpe6\ed  the  warranty  of  laid  Smyth,  the 
fums  to  be  paid  by  ihe  defendants,  and  the  times 
of  payment ;  That  Smyth  alfo  ftipulated,  to  with* 
draw  the  ato\'e  entry  for  300,000  acres,  and  to 
locate  and  i'urvey  the  fame  for  the  defendant. 
That  the  addirional  realons,  ftated  by  the  faid 
Smnh,  for  withdiiwing  the  fold  entry  and  trans- 
-VniDgtlie  fame  :o  the  defendant  were  fiich  as 
''  •  nnnced  the  defendant  that  the  faid  Sniyth  pof- 
i  Ted,  hot  only  the  power, to  do  fo,  but  that  it 
was  alfo  his  duty.  That  he  informed  the  defen- 
hv.i  that  he  was  bmnd  to  procure  for  the  faid 
S.van,  lands  of  a  particular  character,  and  had  al- 
:o  agreed  to  warrant  them  generally,  and  without 
exception.  That  he  knew  of  a  traft'of  unappro- 
priated land  in  the  county  of  Lee,  which,  in  his 
^pinton,  would  better  correfpond  with  the  de*- 
^cription  mentioned  in  his  contraift;  and  abov-e 
all,  that  this  laft  mentioned  traft  was  not  involv- 
ed in  the  queftion,  whether  the  lands  on  Bandy 
River  are  within  the  territorial  limits  of  Virginia 
or  not?  A  rifk  which  he  had  not  taken  upon  him- 
Mf,  in  his  Contrail  with  the  defendant  and  to 
vhich  he  did  not  wiA  to  fubje<Sl  himfelf,  or  the 
complainant.     That  the  tracl  of  land  in  Lee  coun- 
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ty,  was  thore  valuable,  both  as  to  foil  and  its  vi. 
^inity  to  the  fettled  parts  of  the  ftate,    than    thtt 
in  RuffeJ  county.      That  in  confequence   of  tijii 
lafl  contra^    entered  into   with   the  defendant 
the  faid  Smyth  did,    afcerwards,    transfer   to   tht 
defendant   the   entry  made  for  the  complainant 
Swan,  and  did  locate  and  furvey  an  equal  quanti* 
ty  of  better  land,    for  the  faid  Swan,    or  for  the 
complainants,  in  the  county  of  Lee.      Tliat   the 
faid  Smyth  furveyed  for   the   defendant  650,000 
acres  of  land  in  Ruffei  county,    conformably   with 
bis  contrails,    including  the  above  entry  of  faii 
Swan's  ;  the  plat  and  certificate  of  which,    have 
been  returned  to  the  Regifters  Office,    1  fufficent 
length  of  time  for  a  grant  to  iflue  thereon.      That 
the  faid  Smyth  has  not  located  any  lan(?s   for  biin, 
in  the  county  of  Lee,  or  elfe  where  ;  and  if  he  had, 
the  defendant  was    not  bound,  by   his  agreement 
with    the  faid  Smyth,    nor  could   he  confidently 
with  his  contrails  in  Connefticut,   before   fpokea 
of,    have  confented  to  take  lands  in  Lee  county; 
although  they  were  more  valuable,  than   tbofe  ia 
RufTcU.      For  the   defendant,    having  exprefsly 
ftipuiated  with   thofe  who  advanced   him  money, 
to  procure  for  theoi  the  very  lands  defcribed  in  the 
faid  Smyth's  contra6l,    could  not   have  ventured 
to  exchange  them,   for  others.     That  Smyth    was 
not  induced  by  any  unfair  or  improper  conduct  of 
thc-defendant  or  by  any  pecuniary   coniidcration, 
other  than  is  beforementioned,  to  transfer  the  faid 
entry  to  the  defendant.     On  the  contrary  he  be- 
lieves,  and- did  then  believe,  that  the  faid  Smyth 
had,  as  the  neceffary  confequence   of  his  contra& 
with  the  complainant,  a  perfe6l  power   to-  aft    as, 
he  did;  that  he  meant  to  a6l  fairly  towards  ail  the 
parties ;  and  that  he  was  influenced  by   no   other 
motives  than  a  regard  to  the   real  intereft   of  the. 
complainant  and  himfelf;    and  a   defire   to   fulfil^ 
with  good  faith,    his   contrails   with   all   parties* 
That  to  do  this,    it  was  neceffary  to   remove   the 
location  of  the  faid  Swan  from   lands,    which   didi 
not,  fo  well  anfwer  the  defcription  of  the  contra&^ 
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ind  were  befides,  entangled  in  z  queftion  of  much       Walcott 
fifficuUy,  as  to  the  title.      On  the  other  hand  he  '^'• 

had  identified  this   very  land  to  the   defendant;     ,    ^^!.^ 
who,  with  a  knowledge  of  the  claim  of  Kentucky        ^'~  ^ 
had,  not  withftanding  confented  to  take  it  up  1 
and  to  take,  upon  himfelf,   the  rilk  of  this  claim.  \ 

That  the  defendant  is  advifed,  that,  if  the  faid 
Smvth  hath  violated  any  engagements  which  he 
hath  made  with  the  complainants,  he  is  ahfwer* 
able  to  them ;  but  that  all  ads  performed  by 
him,  as  their  agent,  if  fair  (as  in  this  cafe  they 
certainly  werej  are  binding  upon  the  complain- 
ants in  law  and  equity.  That  the  defendant  had 
a  prior  equity  to  that  of  the  complainants  to  the 
land,  in  quelHon;  which  was  known  to  their 
agent  Smyth  J  which  he  was  bound,  to  proteft; 
and  which  he  could  not  have  defeated,  if  fuel)  had 
l>ccn  his  wilh, 

Tkc  anfwer  of  Smyth  ftates,  that  fome  time 
w  the  Sumn>er  of  1795,  ^^^  defendant  fell  in  com* 
t»ny  with  Walcott,  Booth  and  Nichols,  at  the 
liirvcjror's  office  in  Montgomery;  who  being  en- 
pged  in  acquiring  lands,  the  defendant  defcribed 
to  ib^m  a  tra6l  of  country,  lying  between  the 
branches  of  Sandy  river,  refpediing  which,  doubts 
J'cre  entertained,  whether  it  lay  in  Kentucky  or 
Virpnja?  And  having  apprized  them  of  the  na- 
tere  of  the  que&ion,  entered  into  a  contradl  with 
liem  to  locate  and  have  furveyed  the  faid  lands, 
*«^yingin  Ruflell  county;  they  taking  the  rifque 
^f  the  Kentucky  right  upon  themfelves.  That  by 
^he  contra6t,  the  defendant  was  to  meet  the  faid 
(Walcott,  Booth  and  Nichols  in  Richmond,  on 
«c  20th  September  eniuing,  to  receive  land  war- 
rant*, and  fo  much  money,  as  was  neceffary  to 
^rry  the  contrail  into  effe6l;  but  it  was  verbally 
agreed  by  Nichols  and  the  defendant  to  meet  a 
^ek  earlier,  than  the  time  mentioned  in  the 
^rccment.  That  the  defendant  proceeded  to 
Richmond  by  the  time  appointed;  but  received 
^formation,  from,  a  perfon,  whom  he  fuppofed 
mtitled  to  his  confidence,  that  the  faid  Walcott 
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WalpQic      sm4  bb  partners  had  abandoned  the  undertalu 
J^^  on  their  part  j  and  having  remained^  at  RichmoJj 

^*'*^"^*  ,  ^ntil  the  arrivaj  of  the  ftage,  by  which  he  expa 
cd  the  faid  Nichols,  and  hearing  nothing  fir4 
}um,  the  defendant  took,  for  granted^  the  infitf-t! 
Qiation  which  had  been  given  hini)  and  offered  ^j 
Ipcate  the  lands  in  auelUon  for  others^  That  brj 
was  introduced  to.  toe  plaintiff  M'R^^,  an4  prw; 
pofed  to  contra6l)  to  locate,  for  him,;  the  pankj 
cular  lands  ii^  aueftiQn  ^  but  he  declined  ac(;eptio|^ 
the  offer  made  him  i  not  choofing  to  cojitraft,  un- 
lefs  for  lands  warranted  within  the  limits  of  Vir* 

S'nia,  and  of  a  particular  4efpription<  That  th^ 
ifendant  had  beeii  mifled  to  luppofe,  and  then 
adlually  did  fuppofe,  the  lands  )n  queftion  to  ap- 
proach, nearer  to  the  defcription  required,  than 
^ny  od)er  unappropriated  lands  he  had  heard  of 
in  Virginia,  and  therefore  took  the  opinion  of 
counfel  relative  to  the  right  of  Virginia  to  thofc 
tands;  which,  founded  on  the  information  tben 
given,  was  more  favorable  than  his  own.  Aitar 
which  he  entered  into  a  contrail  wich  the  plaintiff 
M'Rae ;  but  did  not  therein,  flipulate  to  l6cati 
the  lands  in  queftion  for  Swan.  On  the  contrary,; 
as  he  ftipulated  to  procure  lands  within  the  Itmici 
of  Virginia,  and  not  mountainous,  to  b^ye  pra#< 
cured  the  lands  on  Sandy,  would  have  been  a  di* 
Xe€l  violation  of  that  ftipulation.  That,  having 
received  300,000  acres  of  land  warrants,  iiroiq 
the  faid  M'Rae,  and  lOO  dollars  to  bear  incment- 
al  charges,  the  defendant  left  Richmond,  about 
the  1 6th  of  September,  and  went  to  RuflfelL,  and 
niade  an  entry  of  300,000  acres  of  the  land  in 
queftion;  but  information  then  received,  while  on 
the  frontier,  materially  changed  his  opinion  ofl 
thofe  lands,  and  caufed  him  to  repent  of  his  con- 
tra6l,  and  to  defpair  of  fulfilling  it,  unlefs  by  lo-l 
eating  thofe  warrants  on  fome  other  lands.  That, 
on  the  arrival  of  the  faid  Walcott,  in  W)rthe,  in 
O&ober  following,  the  defendant,  who  had  be- 
come  convinced,  that  furveying  the  lands  on' San- 
dy for  Swan^  would  ruin  hiinfclf  and  ATRae,  re* 
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fe«ved1)is  agfeemenc  -to  locates  and  idrf^  iHnHH     ^Vtit^ 
lincU  for  Walcou;  ^bo  todi;  the  tifipjfer^^lhi  w. 

Keatucky  right  *u{>x>n  himfetf  I    A«a  ifi  theiim^      v^^\ 
«:iMft,' then  entered  "into,  it  wis  ilfi>tttetM5'W3£  ' 

<he'd«fenasint  (Uould  locate  Wilcbtt-a  "Warrant* 
liccordiitg  to  the  wtirds  of  a-ldcattdti,  'made  for 
'6w«H  ^$Jbicb  sa^ Smyth  bai  itcltrmlntd  io^i^efki^y 
[it  not  having  bten  theii  cMtemplated^  V^^l^ckil 
%  to  tnnafer^ entries  6r'w«rratita  df  cnte  to-andl 
^tter,  by  way  4f  <Sici*MVgfc,  •  That  the  dWRAd^ 
di^fiOC  i/i  ^tkiHdiffia^i^h  <>f  a  ium  of  mohey  ^^^ 
CO  WUoott  che^warriiiinPl*  SWan  and  >h^  eWtrtW 
Inadethoireon;  but  th^  Halbn' for  the  t^iproc^ 
1$mkt^  wb,  us  *foJ|ows,  'tiporf  receiving'  thai 
mmfttii  of  Walcott  to  th^  >amount^f  560,00^ 
icr«,  the  defendant  fetit-^-flie  whole  ^^^ft^  to 
thc'<*ce  of  thfe  furveyor  of  Ruffdl;  Wherft  they 
weWJ lodged;  it  bting  meant  they  fliould  b^  therp 
IttiB^  eicecHtcd^  But  only 'ibo,cioo  acres  werii 
IMPdd,  adjoitfMig  tfie  efttry  ^na^e  ift  Swanks  name* 
,Theieitifi<:ate-6f  tt*  ftr^yor  that'3o6,<$d6  acr^f 
ikrtbf  V9«i*e  tfnapplx^^ioted;  was  'f6r(vXrdea  « 
l^e,  in  order  to  found  an  eliliy/ to  feeirtre  vaca]^ 
Ikiii^  in  that '46uhtyt  *Th^,'  the  defendaiit  catt-' 
iH^tno^  aftertWin  At^hai  time,  he  detcrmint^  tfci' 
i4<^  the  mod^  of  reciprocal  transfers  of  the  en*' 
Irwij  noirdctes  he-fuppof<^  it  material.,  ^hat  it 
^u  an  unfortunate  pferi,'  as  noV  iprpeara,  an^ 
;(y-4Mkmi-  necessary  to  ifeSl'  the  obje^.  That 
tlU'^e*  defendant*  ftJntMValcott's  warrants  to 
-had  heTth^b^dered  Swanks  to  ha v^e' been 
,wh,  and  fbuKded^ladh  perfon^s  ftrveys  ohT 
^rants  iffufed  t?)  Tiiinf  -the  prefent  difficulty 
/have'been^^Voidedr  -and  he  would  have' 

S*ftus  cautions,  had  he*fufpe£led  Swan' or 
jfe'^^bafe-printipl^,  '-or  fuppofed  they  woul4 
Wdtil>ed*(ach  prineij^^s  to  him.  That  when 
IkvU^  to  furvey  tBS  landsv  lA  December  follow- 
Sjyirfe^t  ftlU -ff^  the  different 

^'  and  removW  thS^Hfrarrai^ts  of  each  per- 
^he  lan'i  intended  for*  bixli:    But  to  thia 
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^fblMlIt  ||M|.  likt  Mowing  olij^aionf  occurred;  had  dy 
^^  entry  nMulc  in  Sw«n'f  name  in  September  beea 
V»*tt-  yritbdrawos  that  nrif^t  poffibty  have  let  in  £onic 
jronngpr  daim  to  the  (ame  lan^^  by  entry  tnl£a^ 
nawa;  and,  it^nott  a«thelanda  mnft  have  bf«t 
Lpft  nncwered  by  an  entry  in  Ruffell,  until  the 
f[p£^ndant  could  havii  travelled  to  Lect  withdrawn 
t|ie  «t|y  there  made  in  Walcott't  name,  and  re* 
tumedi  {bme  other  perfon  might  have  covered 
Ihe  laivde,  by  entry  in  RuiTeU  or  Eanawa,  withb 
fhtt  nerioc^  That  to  prevent  thefe  conieqnenccs, 
«nd  iave  .bimfelf  a  difarree^le  ride  of  near  300 
ftilest  ^  vi^'^  ^^  0^^  motive^  the  defendant 
leternuAed  to  transfer  the  entry  on  Swaa'e  ^ta»^ 
i^nts  to  Walcott  on  the  furveyor*t  entry  book, 
in  exchai^  for  the  entry  on  Walcott'a  warmnu 
in  Lee  of ^e  amount ;  and  endorfed  a  memoran- 
dum thereof  on  all  the  warrants*  After  whtch, 
^fe  300,000  acree  (the  entry  of  which  wat  thna 
transferred)  and  350,000  acres  entered,  aK^iniog 
im  Walcott's  own  name,  were  re-entered  in  fob 
S^me,  by  way  of  amendatory  entry  and  then  fiuv 
"^yed.  That,  had  it  not  been  for  the  confidence 
iht  defendant  placed  in  the  complainants,  a  doubt 
ijnig^t  poilibly  have  fuggefted  itfelf  as  to  the  pro* 
pri^ty  and  validity  of  the  mode  of  proceedanf» 
ad^t^d  by  him.  tfut,  as  a  confidence  exifted,  ai|d 
^slt  is  not  an  uncommon  prance  for  perfons  en* 
trufted  with  warrants,  not  aifigned  to  them,  ibr- 
veyors,,  and  others  to  makf  transfers^  of  entries 
tjiereon ;  and  as  the  defendant  was  ipore  than  a 
qommon  agent,  bein^  a  joint  propriibtor  of  tbe 
lands  to  be  acquired,  in  Swan's  nam^,  he  bad  na 
faCpi^ion,  nor  does  he  admit,  that  he  exceeded  1m» 
powers,  particularly  as  the  tianfa^ion  was  noe 
tp  the  detriment,  but  for  tht  aavancement  of  tlie 
complainant's  intereft,  and  tended  to  the  fulfill- 
rDent  of  both  the  defendants  contra^.  That,  in 
ofdcr,  tl^atthe  return  of  Swanks  plau  ihould  noc^ 
h^  UeUyed,  the  defeflydut  adv^anced  the  funrey-i 
qfi^s  feesoujt  of.  his  qwi^'gckft^  wi^^ut  haying. 
^ccezved  them,  and  being  imormed,  that  a  difpute 
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would  aHfe  refpefting  the  lands,  he  wrofiltf  to  thf ' 
complainant  M*Rae  a  letter,  in  which  wstr  the        -**''• 
following  paflkge ;  **  Whatever  may  be  your  da*  ***" 

^*  termination  or  its  coniequences,  it  is  plain  ymx 
"  ought  to  pay  fees  on  300^000  acre«  of  landr  if  . 
**  ygu  are  entitled  to  fo  much  of  the  landi  fiirv^y*  ' 
•*  ed  for  Mr.  Walcott,  he  is  entitled  to  the  lanai 
**  furveyed  for  Mr.  Swan,  and  the  latter  ought  to 
"  be  regiftered  at  j0vr  expence,  as  the  former  was 
"  at  iij» '  i  therefore  truft  you  will  pay  Mr.  Pric« 
"  the  Regifter's  fees  on  300,000  acres.    It  may^ 
^*  be  fo  done  I  prefuxb  as  to  have  no  efi^  on  thA*^ 
*»queftion,  if  you  mate  one;  which  I  hope  y<ni 
**  will  not.     I  have  alfo  a  right  to  the  furveyoi^s 
"  fees^  which  in  conjidcnte  of  being  re-imburfed, 
"  I  have  advanced  out  of  my  own  poeket  "    That 
the  compiainants  have  witliheld  the  Regiftet's  and  * 
Surveyor's  fees;  althtidgh  thev  aft,  that 300,000' 
icrei  of  land,    furv^y^   ana  regiftered  at  the 
charge  of  Walcott,  may^  be  granted  to  Swaiu  ' 
That,  the  transfer  was  not  injurious  to  the  colii^^  ^ 
pUinants,  havinr  regard  to  the  intriniic  value  ^ 
the  different  tradts  of  land  furveyed;  and  the  de« 
ieodant  believes,  that  th^  Ian4>  acquired  in  Lee 
rounty,  is,  to  its  quantity,  among  the  moft  va- 
uabte  acquifitions  made  m  this  ftate;  iince  the 
aft  opening,  of  ^he  Land  Office ;     It  being  chiefly 
and  fi^fceptible  of  cultivation,  left  by  fcttlers  of  . 
ittle  foreiight,  :,and  who  Purveyed  fmalJ  difperfed 
arms*    On  the  contrary^  the  traQ  in  the  fork  of 
iandy,  is,  *a8  the  defendaijt  is  informed,  and  be* 
ieves  an  aflemblag^^  of  tteep  hills ;  among  which, 
Q  creeks,  are  fome'  narrQW  bottoms  covered  with 
rior  claims,     '1  hat   to  futisfy  tjie  complainants 
fthe   attention  of  the  defendant  to  their  ihte- 
?fts,    an   affidavit,  to  this  effect,  of  a  purveyor, 
ho  ha4  furveyed  a  large  quantity  of  thofe  piior 
aims,  entered  in  tbt  office  of  Bourbon  in  Ktn* 
riy    by   the  surveyor  of  Russell^   himself  was 
anfmitted    by    the   defendant   to   Pollard   their 
;ent.     That,  the   complainants  have  been  deaf  ^ 
the  infqrma^ion  given  by  the  defendant.     Al^ 
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^lO^^W  tWg^  tjie^^nds  lie  in  Kentucky  as  the  (ie^6Ti4»rlt* 
g*'^'**  ^  15  coimncf 4 ;  and  he  gives  his  reafons  fdr  think* 
•  *"•'  in|  fo%  That  no  part  of  the  defendants  condaA 
tQiv^rds  any  of  the  parties  has  been  unfair,  or  nn- 
joijt:  That,  in  making  the  transfer  called  in  qiiel^- 
tion^  ht  was  a6luated  by  no  improper  motive;  and 
only  fttbftituted  an  eafy  mode  of  efFe6ling  an  ob- 
je£t).in  itfelf  uncenfurable in  pla^e  of  a  trouMe- 
iqxM  iftwte.of  effefiing  the  fiime-objeft.  TJiat  the 
obje^  tKus  effefted,  was  beneficial  to  ^hofe  who 
complain,  if  they  mean  na  unfair  advantage  of 
Jiiy  otbef  pjerfon;  ajid  that  dBcrefore  and  b'ecaufe 
o£  the  uf^;e  in  this  refpeft,  and  of  his.  inte«^ft  in 
the  tiling  iranisferjfed,  th«  faid  transfer  ought  to 
be  held  valid  and  thp  injjm<SUon  diffolved.'  But  if 
tie. court  fliould  be  of  opinion,  to  decree  th^ lands 
tQ  the  complainjinti, ,  the  defendant  pray^  they 
m^y  be.  compelled  to:  take*  tbem  as  a  complect  fa* 
tiisfedlion  of  his  coiitrajft  with-  them  $  and  that  he 
^^^3t^>^  exonerated  from  any  refponfibility  fo«v  the 
tixie  or  defcription  of  .the  lands  in  queition^  ts« 
tliey  are  not  the  lahds  he  has  procured  for  the 
complainaatSi  ...  , 

The  dcpofition  of  l^bllard  is  Jis  follows. 

Sometime  in  the  month  of  September  179^5,  A4eit* 
ander  Smyth  of  iWythe  county  applied  to  me  and 
informed  me  that  he  knew  of  a  valuable  trift  of 
wafte  and  unappropriated  land,    which  be  wiflied - 
to  obtain  warrants  to  locate  6n,  but    had  i\ot  the 
means  of  procuring   them  and  therefore   would 
gladly  intefeft  me  in  the  bufinefs,  if  I  would  ftxr* 
-nifh  warranto,     and  proceeded  to  defcribe    the 
lands  and  the  part  of  the  country  in  which  they 
lay,  in  confidence  that  I  would  not  difcover  it  to 
any  other  perfon,  if  I  did  not  become  intereft  my- 
felf,  on  having  my  affurance  that  I  would  not^    he 
informed  me  that  the  lands  lay  within  the  forks  of 
Sandy  river,  and  were  of  a  fuperior  quality  to  znyi 
that  had  been  taken  up  for  a   confiderable   length^ 
of  time  and  were  of  confequence  a  great  objefl  toi 
any  perfon  who  had  the  means  of  adventuring  in 

the       I 


Digitized 


by  Google 


||(btt£me&,  tkat  the  cftufe  of  tMr  r^eiamQ^  fe 

ong  vacant  wa«x)wing  to  an  opinion  being  gene*, 
•ally  had  that  they  were  within  the  ftate  of  Ken* 
Hk^j  hue  that  he  had  been  at  coniiderable  pains 
0  iiivefligate  the  various  l^wa  which  efbibliihed- 
ind  defcribed  the  boundary  line  between  Virginia 
md  Kentucky  and  was  fully  latisfied  that  the  lands, 
pere  within  the  former  State. 

knot  being  convenient  for  me  to  engage  in  the* 
mfmefs,  and  knowing  that  a  large  quantity  of  landi 
vanrants  had  been  iffacd  in   the   name   of  James: 
m'an  which    were  in   the    hands    of  Alexander' 
J^Rae^  unlocated,     I  informed  Mr.  Smyth  that- 
woulimention  the   fubje6t  to  a  friend  of  mine  ■ 
^ho  I  knew  had  warrants,  and  if  he  difcovcred"  an 
ncliaation  to  treat  I  would  then   introduce   him,' 
'hich  Mr.  Smyth confented  to.     Oik.the  fubje6l* 
eing  mentioned  to  M'Rae  hedefiredan  interview  ^ 
dth  the  other  immediately,  and  after  being  toge- 
agcther  fome  fliort  time,  Smyth  returned  and  in* 
)rmed  me  that  M'Rae  would   not   Contrgdl   with 
iin  unlefs  he  wookLgive  a  general   warrantee  ti-  " 
e  to  the  land,  and  although  he  was  well  fatisfied 
ihis own  mind  that  the  tile  would  be   good- he  * 
ad  determined  to  take  couniel  before   he   would 
ind  himfelf  to  give  inch   a  one  as  was  required^" 
e  accordingly  went  off  and  returned  in  Tome  time 
Eter,  informed  me  that  the    gentleman  or  gentle- 
leii  with  whom  he  hud  advifed  after  examining 
)e  laws  on  the  fubje6l  conceived   with  hiip   that 
ie  lands  were  clearly  within  the   commonwealth 
i  Virginia,  and  that  he  had  determined  to  engage 
ith  M.r.  M*Kae  on  the  terms   he   had  propofed, 
me  5th   1797. 

Another  Witnefs  fays  that  Walcott  acknowledg- 
Khat  he  gave  the  other  defendant  Smyth  four 
JTits  per  acre  inclufive  or  land  warrants,  fur- 
ivors  and  regiftering  fees,  for  all  the  land  in  dif- 
|te,  between  the  above  parties  and  the  reft  of 
p  land  taken  up  by  the  faid  Walcot  in  the  forks 
'the  Sandy, 
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''Tter»  wrt-aTiMmrft  the  ftihiliits  the  $ii 
between  Walcott,  -floothe  and  Ntcholfi  j    thttjte 
twcen  M'R«e -and  Smyth,  and  that  betweea 
cott  and  Smyth- together  with  copies  of  the 
warranu  sndorfements, .  transfers  &c. 

The  Court  of  Chancery  delivered  the  foil  „ 
opinion.  "  That  from  the  agreement  of  JubIT 
the  year  one  thoufand  fipven  hundred  and  nfit^^ 
five,  between  the  defendant  Alexander  W^i^ 
David  Booth  for  himfelf  and  as  attorney  for  T 
ral  other  people,  and  Auftin  Nichols  of  the 
part  and  Alexander  Smyth  of  the  other  part>  ilit 
defendant  Alexander  Wolcot  and  his  aflbciitcs 
derived  uo  right  to  the  land  in  controverfy;  h«^> 
ctufe  the  defendant  Alexander  Smyth  had  no  Jbch 
right,  but  it  was  in  the  commonwealth  unl^  jt^ 
.  flibuld  be  regularly  appropriated.  1  hat  incite 
land  office  treafury  warrants  which  authorizedihs 
furveying  and  laying  ojflp  land  for  the  plalii^ 
James  Swanj  the  words  "  this  warrant  is  exMfefe* 
ed  H.  Smyth  S.  R.  C'  were  a  legal  eatrfif 
the  land  in  controverfy,  for  the  benefit  of  tlUl 
plaintiff,  and  gave  to  him  an  equitable  title  zg^SiM 
the  commonwealth,  and  every  pofterior  clai0iaii( 
under  it,  in  that  identical  land ;  and  that  the  §bs^ 
v^yer  could  not  transfer  that  right,  norcaulJAt^ 
defendant  Alexander  Smyth,,  transfer  it  except  M 
to  his  own  intereft  in  one  fixth  part  of  the  fi$i 
land,  without  authority  from  his  conftitti6||Ap.' 
The  agreement  between  him  and  the  plaintiff  Aifcl* 
amier  M'Rae  of  September  in  the  year  one 
fand-feven  hundred  and  ninety  five,  did  not  in 
confer  that  authority,  nor  is  fuch  authority  i 
ed  in,  nor  doth  it  flow  from  the  nature  of -dif 
agents  office,  as  the  defendant's  counfel  infiftt^ 
A^nd  therefore  the  Court  doth  adjudge  order  ^eA 
decree,  that  the  defendant  Alexander  WaloMC 
do  affign,  to  the  plaintiflf  James  Swan,  all  tl^^fe<( 
fendants  right  and  title  in  and  to  three  ba|idbed[ 
thoufand  acres  of  land,  part  of  the  fix  hmiire^ 
and  fifty  thoufand  acres  of  land  certified  to  h>vei 
been  furveyed  for  him^  and  completed,  the  leven* 
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Im/kity  afDee«niberonethoiifftndfeven  hun<* 
brtdind  ninety  five  by  the  fur^eyor  of  Rttfiell 
mntf;  and  that  the  defendant  William  Price,  or 
be  Regifter  of  the  Land  Office^  for  the  time  beings 
lo  make  one  ia  due  form  the  letters  patent  oi  the 
^monwcakh)  to  be  preiented  to  the  Governor 
Of  %natofe,  granting,  to  the  plain  ciflF  James  Swan^ 
iie  uid  three  hundred  thoufand  acres  of  land^  to 
•eholdcn  hy  hiift  for  the  ufe  of  the  perfons  enti« 
led  thereto,  bythe  articles  of  agreement,  between 
be  plaintiflF  Alexander  M'Rae  of  the  one  party 
nd  the  defendant  Alexander  Smyth  of  the  other 
arc,  of  the  fourteenth  dayof  September  in  the  year 
ne  thoufand  feven    hundred  and    ninety  five.'^ 
That    Court    therefore    appointed    commiffion* 
rs,  "  for  laying  off,  with  any  furveyor  or  furvey« 
rs  whom  the  plaintiffs  iball  think  iit  to  employ, 
be  faid  three  hundred  thoufand  acres  of  land,    in 
ie  place  in  which  they  ought  to  have  been  laid 
ff  by  virtue  of  the  entry,   for  the  plaintiff  James 
ivan,  if  the  defendant  Alexander  Smyth' had  not 
ndertaken  to  transfer  the  entry  to  the  other  de- 
•ndant;  and  in  fuch  pianner  as  to  exclude,  in  cal* 
lining  and  cafting  up  the  contents  of  the  area 
Fthe  plat,  all  prior  legal  claims:"    And  decreed, 
that  the  plaintiff  James  Swan  fliould  within  two 
lonths  from  that  date,    releafe  all  his   right  and 
tie  in  and  to  the  lands  entered  for  him  in  the 
>unty  of  l,ee  by  the  defendant  Smyth.'*    From 
faich  decree  the  defendant  Walcott  prayed  an 
)peal  to  this  Court. 

This  court  made  the  following  decree.  "  This 
day  came  the  parties  by  their  counfel  and  the 
court  having  maturely  confidered  the  transcript 
of  the  record  and  the  arguments  of  the  counfel, 
IS  of  opinion^  that  fo  much  of  the  decree  afore- 
faid,  as  dire£b  the  appellant  to  affign  to  the  ap« 
pcllee  James  Swan  all  the  appellants  right  and 
iiile  to  the  lands  in  the  county  of  Ruifell,  in 
pe  decree  mentioned,  before  the  appellees  pay 
to  the  appellant  the  money  advanced  by  him  for 
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^^  to  releaic  and  difcharge  Ale«andep.  Smyiril^  il 
^*  the  pracg^ngs  nam^,  from  alV  cov#n»»t*  afli 
f ^  agreements  on  his  part,  contained  in  .«be  -artickl 
*^  entered  into  by  him  with  the  appeUt»  Alexal 
**  der  M'Rae  on  the  ftmrteetoth  a£  SeptemU 
"  1795,  referred  to  in  the  decree,  foiarastfa 
^^  £ud  articles  relate  to  the  quantity^  title^  ^ 
*^  or  defcripuon  of  the  lands  covenanted  to  be  i<^ 
**  cated  and  Xurveyed  ibr  the  appellees,  hf  thj 
^  iaid  Alexander  Smyth*  But  that  there  is  no  eil 
**  ror  in  the  refidue  pi  the  laid  decree.  There 
*^  fore  it  is  decreed  and  ordered,  that  fo  lanch  0 
.    '^  •*  the  faid,  decree  as  is  herein  ftatedto  bt  tm^ 

^  ous,  be  reverfed  and  annulled.   T6at  an  ai 


**  be  taken  of  the  money 'advanced  by  the  jftffi 
*'  laot  and  Alexander  Smyth,  or  either  of  fhdk 
'*  for  fiirveyor's  and  regifter*s  fees ;  and  tha%  m 
**  payment  thereof  with  intcreft,  the  appflba 
^^  aflign,  to  the  appellee  James  Swan,  all  the  mmA 
^^  lants  right  and  title  in  and  to  the  three  hoMW 
^  thoufand  acres  of  land,  part  of  the  &%  huadrei 
^*  and  fifty  thoufand  acres  of  land,  ceruficd  t 
**  have  been  furveycd  for  him  and  compleatei  th 
"  feventeenth  day  of  December  1795  by  th^ftr 
"  veyor  of  Ruflell  county:  And  thdit  after 'fed 
*^  affignmetit  fhall  have  been  duly  made,  kni  ap 
*'  proved  by  the  Court  of  Chancery,  that  the  ap 
**  pellees  releafe  to  Alexander  Smyth  all  a^oni 
**  and  fuits,  and  fully  difcharge  him  from  aO  bi 
^  covenants  contained  in  the  agreement,  ma4e  be 
**  tvveen  him  and  the  appellee  Alexander  ftPRai 
"  on  the  fourteenth  of  September  1795,  befon 
**  mentioned,  fo  far  as  the  articles  relate  to  thi 
*^  quantity,  title,  foil,  or  defcription  of  the  land 
**  covenanted  to  be  located  and  furveyed  for  tb 
**  appellees  by  the  faid  Alexander  Smyth,  witH 
"  luch  time  as  the  Court  of  Chancery  (hall  rJ 
*^  re6l:  4f^  that  the  fam^  time  be  allowed  the  ap 
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t  pUTee  Jai*|s  Swaa  tb  releafe  Jiis  ri^t  Vnd  title      i^ilcm  * 
*  t^  th^lan£»  tn  the  coutitjr  of  Lee,  according  t<^       J^ 
'the  decree  of  the  faid  Court  of  Cbanoery,   That    i^^^ 
'  the  rd&du^  of  the  itAA  4itcttth^$iSM0dki  tlid 
'  that  the  i4>pcdk>os  {Tay  to  the  appeiUm  hit  oofti 
^  by  hiift  expeod^A:  it  tli#  peofeotttldli  «f  ifik  ap* 
'  pe^  atorefaid  here."  .  .t 


Mi       III  . 

*     HIGGENflOTHAM  : 

Anunmakta 

HIOGENBOTHAM  Wou^t  d^tinufc  in  t!«  J^^hu'da^Jh! 
GbUAcy  Gmrt  againft  Rucker  JFor fourflaves.  ter  ajul  thg 
Pleanon  defiH^  and  Sflte*  Tfte^-jifiry  fi>H«d  the  heirs rfbtrlm^ 
fcjjwing  fpecial  wdi5L  %^<^ -f  t^^^ui^fod  tt^^lSl 
*^ttel  In  January  1793  A^^  plauiuff  yaa  polT^lW  ^^//jxir  that  it 
^6ftheflaves  in  the  d^claratipn  mentioned,  as  cbiUren  of 
■*hU  own  proper  Qavcs,  We  alfo  fiadtbaton  her  Mj,  the 
**  the  thirtieth  da;^  (^f  January  1793  the  defendant  [*'**  **^*»  *^ 
'*  intermarried  wi^h  the  plaiijtiiTs  daughter,  after  gjl^r^  tSe 
^  which  time  the  plaintiff  gave  to  Hj  daughter  limitation  is 
**  the  wife  of  the  defendant  the  negroes  in  thq  de«»  oottoorfmott, 
**  deration  mentioned,  to  b^r  a?$d  the  beirt  afbtr  ^  ^^^^^ 
**  hody^  and  in  cali  Die  died  'witbdut  issue^  that  "  ff^'t  ^5. 
**  is  children  of  her  body^  the  faid  negroes  It  r^-  daration  for 
"  ^urn  to  tbe  pl<nnuff.  .  We  alfo  find  that  in  lefs  fcveral  naves 
"than  twelve  nionUis,  after  the  gift  and Jinter-  laying  fcp*» 
"marriage,  the  plaintiffs  daughter  departed  this* f?^.  ^^?c»» 
;Mifcvf&o«rw«r-  Wf-^lfiJ  find  th«  finee  the  Jr„f  ^S  jt 
"  acgroes  in  the  declaration  mentioned^  eamein*  iserror^andai 
"  to  the  defendants  poffeiEon  th6y  hav^  tncWafed  tp  that  a  ^if. 
*•  one  fai  number.  We  of  the  jury  find  for  the  '•^^  /^  J* 
t^plaltttifrthe  negroes  in  the  declaration  mention-  "J!2a.3muto 
r  ed,  in  cafe  the  lave  be  for  the  plaintW,  !F  to  be  thr^  i^SIfc 
r  had,  if  not  one  himdred  and  Atty  poulids  da-  ftmbly  inpr-t 
r  mages;  if  tbe  law  be  for  the  defendant '\^  find  <!«■  «<>  •^om 
I  <^  for      *•*"  ^^*  ^•^^ 
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l|i|K@«Mu»n  <c£Q|.tIie  defeodnQt.*'  The  County  Court  gm 
n  '^k^  ju^;mcnt  in  favour  of  tke  plaintiff,  for  xke  fltves 
llucttr.      ^^^  damage*. 

-  The  defendant  thereupon  filed  a  bill  of  ezcep* 
ti«ne  ftsitfatg,  ^^  That  upon  the  courts  deciding  the 
^.qnflftiOA  of  law^  the  defendant,  by  his  attorney, 
**  moved  the  court  to  award  a  venire  faeiat  de  W' 
**  vo^  becaufe  he  faith  that  the  verdict  rendered 
••  By  the  jury  in  this  cafe  is  fo  defedUve  that  a 
'^  judmnent  ought  not  to  be  rendered  thereupon 
*^  iaamuchlas  the  jury  hath  not  &vei:ed  the  value 
^  of  the  feveral  negroes  in  the  declaration  and 
*^  verdiA  mentioned,  but  was  overruled  by  the 
•*  coUrt.*^ 

The  defendant  appealed  from  the  judgment  of 
the  County  Court  to  the  DiflriA  Court ;  where 
the  jttdgmet^t  of  the  County  Court  was  reverM 
withcoib:  And  from  the  judgment  o{.rAv<r£A 
Higgenbothatn  apfwaled  to  this  court. 

RilHSOLPR  for  the  appellant.  ;Thc  obvibusin^ 
tention  of  the  donor  was  to  give  an  eftatc  4<^tcr* 
mbable  on  the  death  of  his  daughter  without  any 
iflue  then  alive;  which  is  a  reafonable  period  of 
time,  and  therefore  the  limitation  is  not  too  re- 
mote. For  the  jury  exprefsly  find  that  hy  iffhe 
he  meant  children ;  which  confines  and  ties  up  the 
preceding  words,  heirs  of  her  body,  tb  the  time  cf 
her  own  death.  But  under  another  point  of  view 
the  limitation  over  is  good;  for  the  children  were 
purcbaferp^  and  therefore^  the  daughters  intcrcft 
was  merely  an  eftate  foJ  life,  which  expired  at 
her  death  without  iffue. 

The  jfeint  affeffntent  of  the  value  of  the  flavcs 
is  not  erroneous,  ^^eni.  Cent.  112.  Lees  cai.  183 
5.  Mod.  77,  or  if  wrong,  yet  there  being  no  cer- 
tainty, whether  it  applied  to  the  damages  for  de- 
ention  or  the  value,  tlmt  part  of  the  finding  is 
nugatory;  and  therefore  under  the  a6l  of  Afiem- 
bljrthe  court  may  award  a  writ  of  enquiry  to  af- 
fefc  the  value.  '      ^ 
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Call   contra.      Submitted    the  qucftion  whc«^  hffgeniStlBini* 
thor  it  had  not  been  already  fettled  both  in  Erig-        ^  **'' 
land  and  thi;5  country,  that  the  joint  afleffment     >  ^^^    [j. 
of  the  value  was  erroneous,  ^ 

And  as  t^  th^  merita,  it  never  ha$  been  doubt- 
ed that  fttch  a  limitation  as  this  wa&  l^oo  remote*; 
AU  the  caies  both  in  England  and  this  country 
^hibliihit  bevond  all  conttoverfy.  '  Cj^Ww/w  vs 
Taylor  2.  Wash.  74.  Nor  has  it  ever  been  decided,  in^ 
any  cafe,  that  if  there  be  a  limitation  to  one  and 
the  heirs  or  iiTue  of  bis  body,  and  if  he  die  with* 
ottt  iflbe  remainder  over,  that  the  remainder  is 
zood^  u&lefs  there  be  fome  circumftance  or  ezpref-' 
non  to  tie  it  up  and  abridge  the  generality  of  the* 
firft  words,  2.  Fcnil.  J?y.  327.  iSfeither  will  lit- 
tie  circumfiances  or'£ight  exprefllons  be  fu$ci«>- 
ent ;  bttt  they  mu(t  bp  fuph  as  affo^'d  a  fair  and^ 
clear  d^monftration.  i«  Bro.  cf.  Cby.  190.  ChiU 
dren  is  no  xporp  than  iflue,  an4  iCue  than  children* 
Particularly  where  no  ^hil4  was  born  at  the  4nie 
of  tl^  gift;  an4  therefore  t)ie  infertion  of  that 
word  in  the  verdi6l  is  not  material.  Be&des  this 
was  the  cafe  of  a  gift  in  the  life  time,  and  there*  - 
fore  lefs  latitude  is  to  be  allowed,  than  in  the  cafe ' 
of  a  will;  which  being  made  in  txiremis^  the  court 
makes  fome  allowance  for  the  teftators  fituation. 
Whereas  a  difpoiition  in  the  life  time  of  the  do- 
nor is  taken  to  be  made  with  more  caution ;  be- 
caufe  the  grantor  might  have  had  counfel  if  he 
had  chofen  it. 

Randolph  in  reply.  I  admit  the  rule  as  laid 
down  by  Mr.  Call,  that  there  mull  be  fomething 
to  confine  the  limitation  to  a  re^fonablc.  period  of 
time;  but  |  contend  that  this  is  done  in  th^  prefect 
inftance;  for  the  word  children  doe$  it.  Eipeci- 
ally  as  th^t  is  a  word  pf  purchafe  and  particularly 
in  a  deed;  fo  that  the  ditTerpnce  inlifted  on  is  in 
our  favour.  The  court  will  tht;  more  readily 
adopt  my  conftruftion;  bepaufe  the  intention  of 
the  donor  was  reafonablc.  For  if  his  daughter 
had  iflue  he  intend  ei  they  iliould  have  the  benefit 
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^  dl^  •ftate;  but  if  iiot^  tht q,  inftead  a£  itg  gobf 
to  ftrangers,  he  intended  it  fliou^d  return  to  his  owa 
fiimily  again.  The  cafe  of  Dunn  vs  Bray  ft. 
CalPs  rep.  338^*)  in  this  court  contains  reafoaing 
exprefsly  appofite  to  what  I  contend  for. 

Call.  That  cs^fe  was  determined  on  the  au- 
thority o{  Pinbury  vs  Elkin  and  other  cate*  in  Jl 
Wms*  But  not  one  of  thofe  cafes  refembtes  the 
prefent. 

Cur:  aeh:  vuk.  ^ 

ROANE  Judge.  The  firff  queftioo  I  'fliall  cog- 
£der  in  this  cau^  is  upon  the  title  to  the  jdives 
mentioned  in  the  declaration. 

This  que(Uon  depends  up«n  the  limitation  o^er 
to  Higg^nbotham  as  found  by  the  fpeclal  yerdift. 
The  ckufe  on  which  the  qu^ftjon  depends^  is  &s 
follows,  **  That  on  the  30th  of  Januaxv  r792  the 
**  defendant  married  the  plaintifls  daughter,'  after 
**  which  the  plaintiff  gave  her  the  negroes  in  qtief- 
*•  tion  to  her  and  the  heirs  of  her  body,  and  in 
**  cafe  Ihe  died  without  iflue,  that  is,  chilcfren  of 
*^  her  body,  the  faid  negroes  to  return  to  the  plain* 
«tiff.'* 

It  is  a  clear  principle  that  a  limitation  of  per- 
fonal  eftate  after  an  indifinite  failure  of  iflue  Is 
Void,  as  tending  to  a  perpetuity ;  but  it  is  alfti  ^ 
principle  that,  with  refpe6l  to  perfonal  eftate,  the 
courts  incline  to  lay  hold  of  any  words  which 
tend  to  reftrift  the  generality  of  the  words  "  dy* 
ing  without  iffue,"  to  mean  **  dying  without  iffue 
living  at  the  death.** 

Thus  a  limitation  to  a  perfon  in  esse  for  fife* 
:|(fter  a  dying  without  iffue  is  good;  becaufe  the  coa- 
tingency  muft  happen,  if  at  lUI,  in  the  life  time  of 
the  remainderman;  and  the  lin Jtation  to  him  for 
life  reflrains  the  generality  of  the  words  "  dyine 
without  iffue."  Otherwife  i-f  the  limitation  had 
been  to  him  in  fee  or  in  tail ;  in  tliat  cafe  there 
would  be  no  fuch  reftriftion  and  the  limitation 
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^r  would  be  void.     My  option  upon  tht  ffftU 
ijular  principlp^^  formed  oa  thorough  ittveftigpitioOi.      ^  "^ 
was  expreffed  in  it^s  cpurt  in  tbccaife  of  JPIcMMJi       J^»*<^*«* 
^  FleasantSi  ^  acd  that  opinioit  I  now  wik  to  bo 
underftopd  to  refer  tQ  j^od  adopt.  • 

Tb^re  is  a,  circuinftance  in  this  cafe  which  ap* 
pears  to  me  to.  have  this  rcftriftive  operation; 
that  i&  to  fay,  that  the  negroes  are  to  return  back 
to  the  plainitff  In  the  event  of  the  daughters  dyingf 
without  children.    .  ' 

It  is  here  to  be  obferved,  that  the  limitation  is 
to  the  plaintiff  himl^elf.  It  is  not  to  his  heirs  or  re. 
prefentatives,  and  it  cannot  reafonably  be  infer-^ 
red  to  have  been  the  donors  intention  that  the  nc- 
groes  Ihould  revert  to  his  reprefentativcs  at  a  re- 
mote  diiUnce  of  time.  This  limitation  then  is. 
funiUf  to  the  limitation  for  life  before  fpoken  of; 
and  reftrains  the  generality  of  the  words  *^  iffud 
of  her  body/'  to  an  event  within  the  period  of  a 
life  in  being. 

Without  rcfbrting  farther  to  the  ftandard  of  ge» 
neral  principles  for  the  decifion  of  this  point,  * 
^ene  is  a  cafe  from  i.  Wms.  534,  Hughes  vs 
Saycr^  which  feems  decifive  of  this  cafe ;  where 
C  bavinor  two  hephews  A  aad  B,  devifed  his  per-* 
fonal  cftate  to  thera,  and  if  either  die  without  chil*  ' 
<lfen  tlien  to.  the  furvivor.  Here  dying  without 
children  was  reftrained  to  mean  without  children 
thea  living;  becaufe  the  immedratelirTiitation  over 
v;a&  to  the  furviving  devifee,  as  in  the  cafe  at  bar 
jHe  immediate  limitation  over  was  to  the  furviv? 
ing  father;  and  the  cafe  of  Nichols  vs  Skir.ncr 
Prec:  Ch,  528,  is  upon  the  fame  principle,  and  is 
perhaps  ftill  ftronger,  as  the  word  iflue  is  cl.erG 
fylraineid  on  the  lame  reafon  with  the  word  cotU 
^fcn  in  the  cafe  juft  mentioned  from  Feere  iVilU' 
cms. 

My  opinion  then  is  that  the  title  of  the  flavci 
in  queftion  is  in  the  prefent  appellant. 

But      ' 

•  Vid.    The  next  cafe. 
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BAt  the  vcrdiCl  of  the  jury  is  erroneotis^ 
finding  the  value  6f  the  flaves  aggregately,  ^tic 
v^B  certainly  meant  to  be  done  here  under--^  tl 
word  *^  damagei.***  The  judgment  of  the  Coi&t 
Court  18  therefore  erroneous  as  to  ibis  point ;  an 
in  not  awa/dhig  a  venire  facias  dc  novo  to  afcertain 
the  Separate  value  of  the  flaves*  Confequently  I 
think  that  the  judgment  of  the  Dfltridl  Court  re- 
verfmg  that  of  the  County  Court  in  toto  ought 
to  be  reverfed>  and  a  judgment  agreeable  to  the 
ideas  above  mentioned  entered. 

FLEMING    AND    CARRINGTON    Judges* 
Of  the  fame  opinion. 

LYONS  Judge.  The  intention  clearly  was 
that  the  flaves  (hould  return  to  the  grantor  in  the 
event  of  the  daughters  dying  without  leaving  ai^ 
children ;  which  was  a  reafonable  period,  and  K 
a  Court  of  Equity  had  been  called  upon  to  execute  | 
the  agreement  the  conveyance  would  have  beea 
in  that  form.  The  intention  was  rational,  and  the  | 
limitation  confined  within  proper  limits.  There- 
fore there  is  no  queftion  upon  the  title.  But  j 
there  ought  to  have  been  a  new  writ  of  enquiry  in 
order  to  afcertain  the  values  of  the  flaves.  I  think 
therefore  that  the  judgment  oi:  the  Diftrt6t  Court 
Ihould  be  reverfed;  and  that  of  the  County  Coert 
affirmed  as  to  the  title,  but  reverfed  alfo  as  to  the 
damages ;  and  that  a  new  writ  of  enquiry  flioold 
be  awarded  to  afcertain  the  values  of  the  flaves. 

Per:  Cur:  The  Court  is  of  opinion,  that  the 
judgment  of  the  I^iftri£t  Court  is  erroneous. 
Therefore,  it  is  to  be  reverfed  with  cofts  ;  aod 
this  Court,  proceeding  to  give  iuch  judgment*  as 
the  faid  Diftrifl  Court  ought  to  have  given, 
is  of  opinion,  that  the  judgment  of  the  Coukitf 
Court  is  erroneous^  in  not  awarding  a  writ  of  en* 
quiry'to  afcertain  the  feparate  prices  or  values  of 
the  flaves  in  the  declaration  mentioned,  the  jury 
having  found  the  value  of  all  the  flaves  in  a  groU 
fum.     rherefore  that  judgment  is  alfo  to  reverf* 
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Ui  tad  tte&ltis,tabe  remanded  to  the  Cooniv ^ 

poun,  for  a  writ  of  enquiry  to  be  awarded,  to  aU  ^'* 

certain  the  feparate  prices  or  the  flaves ;  andaftrr  f^^^^ 
live  execution  of  fuch  writ  of  enquiry,   for  judg* 
ment  to  be  entered,    for  the  appellant,  for  th# 
Davti,  or  their  rcCpeAive  prices. 


P  L  E  A  S  A  NT  S 

against 
PLEASANTS.  j^,„. 

THb  was  an  appeal  from  a  decree  <^  the  High 
Court  of  Chancery  in  a  fwt  brought  by   NoVr.  Tcim 
Robert  Pleafants  fon  and  heir  of  John  Pleafanti    ,   ^—    > 
leceafed  againft  Charles  Logan,  Samuel  Pleafants     Thedoarint 
uaior  Ifaac  Pleafants  and  Jane  his  wife,  Thomas  of  perpetuities 
Plcafanujunior  and  Margaret  his  wife,  Elieabeth  and  cKccutory 
?ieafants,  Robert  Langley  and  Elizabeth  his  wifej   l"njtation» 
Margaret  Lanriey,  Elizabeth  Langley  the  youngs  «**'««*^<»- 
'f,  and  Anne  May.     The  bill  ftates,  that  the  faid 
|ohn  Pleafants  bv  his  laft  will  devifed  as  follows, 

*  my  further  deure  is,  refpefting  my  poor  flavea^ 
'  all  of  them  as  I  ihall  die  poflefi^d  with  fliall  be 
^  free  if  they  cbufe  it  when  they  arrive  to  the  age 

*  of  thirty  years,  and  the  laws  of  the  land  will 

*  admit  them  to  be  fct  free  without  their  being 
'  tranfported  out  of  the  country.  '  I  fay  all  mV 
'  flaves  now  bom  or  hereafter  to  be  born,  whilit 

their  mothers  are  in  the  fervice  of  me  or  my 
heirs,  to  be  free  at  the  age  of  thirty  years  as 
^  above  mentioned,  to  be  adjudged  of  by  my  truf- 
tees  their  age.'*  That  the  faid  John  Pleafants 
1  a  fubfequeni  part  of  his  will  devifed  to  the  plain- 
ff  eight  of  the  laid  flaves  upon  the  fame  condition, 
5at  he  fliould  allow  them  to  be  free  if  the  laws 
F  the  land  would  admit  of  it.  That  the  tcftator 
tien  devifed  to  hia  grand  fon  Samuel  Pleafants 
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'6he  tWrdpatn  oJf  his  flaves  not  'oAt-f^»ftt '  ^6fi^ 
^  _^_j^  -of,  on  the  fame  conditions  on  whTch  he  dfevlSS 
fr???'  the  Rid  eight  flaves  to  the  plaintiff.  That'd* 
-teftator  devifed  to  his  daughtors  Eli^abi^h  ^^a^ 
fcy  the  dfe  of  *U  the  flaves  ton<rejrcd  to  ^im  m 
Robert  Langley  and  alh)  the*vilaVeA'*ft)l!t  by  "thl 
faid  Robert  Langley  to  John  Hunt  or  Samuef 
Gordon  during  the  »»wa  ef  hm^  natural  life,  and 
after  her  death  to  her  children  upon  the  fame  li- 
mitations «n4  ceadition5  .relative  to  their  frec« 
dom,  as  are'"  mentioned  in '  the  other  beqoefts. 
That  the  faid  teftatoif  then  devifed  to  his  fon  Jona- 
than Pleafants,  when  he  fliotild  attain  the  age  of 
ai>  one  third  part  of  all  the  flav«^  not  ^otherwife 
difpofed  of  by  that -will  inclifding'hi&^ofhers  join- 
ture negroes  and  thofe  given  to  her  by  her  father 
x»  be  Teckos«l  z$l  f^art  ^f  IKe  ^re  or  thttd  ^rt  of 
ihefaid  Jonathan  Tieafants  in  the  fkare  of  tttfl 
jfaid    flavea.   .  That  the  teftatwr  devifed  ^  m\ 

i;rand  daughter  Jane  Pleafants  a  negro  gi#I-*gteel 
enay  vpon  condition,  in  axiditian  to  tliegftmral 
iBondition  Grilmenuonedrefpcfling  theft^^dom  of 
the  faid  flaveg,  that  flie  the^  faid  Jane  ay  one  or 
the  children  of  her  deceafed  father  John  Pieafants 
fi^ould  releafe  all  claim  to  any  dividend  in  a  co^ 
partnerftiip  mentioned  in  the  faid  will.  That  hs 
devifed  four  (laves  to  his  daughter  Mary  Pleaf^ts  ;l 
to  his  grand  daughter  a  negro  woman  ni^med  Pefn!*^ 
er  an4  her  children  ;  and  to  Elizabeth  Pleafantg^ 
wif^  cf  J^^feph  Pleoiaats  a.  mulatto  woman  named 
Tabb.  and  her  child  Syphax,  That  the  faid  tefta- 
tor  theji  devifed  as  follows.  ^'Item  I  give  and 
,  **  be(ju^ath  unto  my  fon  Thomas  Pletftnts 
**  the  remaining  third  part  of  my  negroes^  before 
*'  dire6led  to  be  equsdly  divided  between  my  grard- 
•*  fon  Samuel  Pleafftuta  and  fon  Jonatfaan^  witli 
**  the  fame  provifo  and  limitations  refpe^ling  their| 
**  freedom  as  is  before  mentioned  and  intended 
**  towards  the  whole  by  this  wiH  given  or  devif- 
**  ed."  That  the  feveral  devifees  became  poffefJ 
fed  under  the  will  aforefaid,  and  the  faid  Jonathai^ 
Pleafants  in  the  year  1777  ^7  ^  ***  wiUf  «J«^« 

the 
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^  following  devife  ^*  And  firft  believing  that  all 
^mankind  have  an  undoubted  right  to  freedom 
'  and  commiiferating  the  iituation  of  the  negroes 
'  which  by  law  I  am  inyefted  with  the  property 
'  of,  and  being  willing  an4  disiirous  that  they 
^  may  ill  a  good  degree  partake  of  and  enjoy  tha^ 
ineUimable  blefl^igy  do  order  and  direct,  as  the 
^  mod  likely  means  to  fit  them  for  freedom,  tha^ 
^  they  be  inftru6\ed  to  read,  at  leaft  the  youn§ 
ones  ai  they  come  of  fuitable  age,  and  that  eacl^ 
^  individual  of  them  that  now  are  or  may  hereaf* 
'  ter  arrive  to  the  age  of  thirty  jears  may  enjoy 
^  the  full  benefit  of  their  labour  m  a  manqer  th^ 
'  raoft  likely  to  anfwer  tl^e  intention  of  relievinj[ 
from  bondage.  And  wjienever  the  Ja^ys  of  th^ 
country  will  admit  abfolute  freedom  to  ^hem,  it; 
'  is  my  will  and  defire  t^hat  all  the  flaves  I  anv 
'  now  poGefled  of,  together  witli  their  increafe, 
(hkli  immediately  on  their  coming  to  ^he  age 
'of  thirty  years  as  ;^forefaid  becoipp  fre^,  or 
at  leaft  fuch  as  will  accept  thereof,  or  that  my 
'  truftees  hereafter  to  be  named,  or  ^  majority  or 
the  fucceflbrs  of  them  may  think  fo  fitted  for 
'  freedom,  as  that  the  enjoyment  thereof  wi4 
'  conduce  to  their  happinefs,  which  I  defire  they 
may  enjoy  in  as  full  ^d  ample  a  manner  as  if 
they  })ad  nevef  been  in  bondage,  and  on  theHf 
exprefs  conditions  and  no  other  I  do  make  th^ 
^following  bequefts  of  them,'*  That  the  teftatof 
Jcn  proceeds  to  difpole  of  his  flaves  among  the 
)llowing  perfons  to  wit,  Mary  Pleafants,  Anne 
angley,  Elizabeth  Lanrfey/  Mary  Langley, 
me  Pleafants,  David  Woodfon,  Anne  Woodr 
5n,  Jofeph  Pleafants,  Samuel  Pleafants  and  the 
luintiff;  again  expreffingin  almofl:  e^ery  particular 
5vife  the  fame  poffitive  condition  in  favor  of 
leir  freedom.  That  the  faid  Anne  Langley  hath 
itermarried  with  May,  Margaret  Langley  with 
eafdale,  Anne  Woodfon  with  Pope,  and  Mary 
leafants  with  Logan.  That  the  plaintiff  is  heir 
i  Uw  and  eze  cutor  of  the  faid    John  pieafant| 
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Plcafeat^     ieceafed,  as  well  as  executor  of  the  faid  Jottatha 


?leafant$ 


Pleafants,  and  in  thofe  chara6ters  in  the  year  17 
applied  to  the  Legiftature  for  the  manumiffion  o( 
the  faid  flaves ;  but  the'Legiflature  were  of  opini* 
on  that  it  belonged  to  th$  judiciary.  That  tbi 
plaintiff  hath  been  much  embarrafled  as  to  the 
iDode  of  bringing  the  queftion  before  the  Courts, 
aCs  the  flaves  could  not  fue  at  common  law,  i.  On 
account  of  their  not  being  capable  of  being  manui 
itiitted,  but  upon  the  terms  mentioned  in  tht 
a6l  of  Aflembly.  2.  As  they  claimed  their  free- 
dom in  the  nature  of  a  legacy.  That  the  devifes 
to  the  defendants  were  only  on  condition  that  they 
would  emancipate  theih  when  they  arrived  at  a 
certain  age  and  the  laws  would  permit  it.  Of 
courfethat  they  have  no  title  to  them,  but  either 
the  plaintifFis  entitled,  for  a  breach  of  the  condition, 
or  as  executor^  on  whom  the  legal  eftate  vefted  to 
perform  the  will.  That  there  are  no  debts  due 
from  the  faid  John  and  Jonathan  Pleafants  now 
nnfatisfied.  That  the  plaintiff  hath  appliedtotbe 
defendants  to  emancipate  the  faid  (laves,  but  they 
refufe.  Therefore  the  bill  prays  that  the  flavti 
!nay  be  delivered  up  to  the  plaintiff  to  be  holden 
\n  truft  for  the  purpofes  of  the  wills  of  the  faid 
John  and  Jonathan  Pleafants;  that  the  Court  would 
direft  the  manner  of  their  manumiffion ;  and  fbi 
general  relief. 

The  denfendant  Mary  Lo^an  demurred  to  the 
lurifdidlion ;  and  by  anfwer  lays  that  her  latehuf 
band  died  indebted  to  feveral  perfons. 

Ifaac  Pleafants  alfo  demurred  to  the  jurifdidlion  \ 
and  by  anfwer  fays' that  the  increafe  of  the  flaveJ 
devifed  to  the  faid  Jane  arc  under  thirty  years  ol 
age. 

'  Samuel  Pleafants  likewife* demurred  for  want  d 
'jurifdiftion;  and  by  way  of  anfwer  ftatcs,  that  fonu 
of  thofe  in  his  pofFelEon  are  under  30  yemrs  oj 
age.  .   .  ,   .    . 

Elizabeth 
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EJkabeth  Plealants,  (ays  that  Tabb  and  het^in-      Plcafanu 
creafe  were  given  to  the  defendant  by  the  faid      p.  '^f 
John  Pleafants  in  his  lifctiinc  as  by  his  letter  will       ^^^1^^^ 
app«ar.     And  that  the  will  of  John  Pleafants  doth 
not  operate  to  give  freedom  to  the  other  flaves. 

The  defendant  Teafdale  denies  hh  refponfibili- 
ty  to  the  plaintiff,  either  as  heir  or  executor.  By 
amended  anfwerhe  fays,  that  T,  Atkinfon  has  by 
virtue  of  a  mortgage  recovered  part  of  thofe  held 
by  the  defendant,  and  the  defendant  hath  fince 
faid  him  a  valuable  confide  ration  for  them. 

A  fuit  was  afterwards  brought  by  Ned  one  of 
the  Haves  in  forma  pauperis  againft  Elizabeth 
Pleafants  widow  of  Jofeph  Pleafants,  fetting  forth 
the  claufes  of  the  will  of  Jonathan  Pleafants,  dat- 
ing the  aft  of  Aflembly  authorizing  the  manumiifi- 
on  of  flaves,  and  that  the  plaintiff  is  now  upwards 
of  30  years  of  age;  and  hath  fo  demeaned  himfelf 
as  to  Ihew  that  freedom  would  be  conducive  to 
his  happinefs.  The  bill  therefore  prays  the  court 
to  decree  the  defendant  to  releafe  him  from  flave- 

The  Court  of  Chancery  overruled  the  demur* 
rers,  and  declared  itfelf  of  opinion,  that,  in  equi- 
ity,  of  the  flaves,  on  whofc  behalf  the  fuit  was  in- 
itituted,  they  who  were  thirty  years  old  or  older 
in  the  year  178^,  when  the  aft  authorizing  manu-  ^ 

milTion  was  enafted,  were,  at  that  time,  entitled. 
They,  who,  born  before  the  teftators  death,  were 
not  30  years  old  at  the  time  of  the  decree,  would^ 
when  they  fliould  attain  the  fame  at^o,  be  entitled 
to  freedom,  and  that  they  whc  had  been  born  fmce 
the  ftatute  was  enacted,  v/cre  at  their  birth  enti* 
tied  to  freedom;  That  the  plainiifF  Robert  Plea- 
fants heir  and  executor  as  aforefaid,  was  the  pro- 
per party  to  vindicate  that  freedom.  It  therefore 
referred  it  to  a  commiUioner  to  afcertaiu  their 
ages,  and  to  take  an  account  of  th^-ir  profits  fince 
tlieir  refpeftive  rights  to  freedom  accrued.  From 
which  decree  the  defendants  appealed  to  this 
court. 

WiCKHAM 
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Weafanrt       '  WictftAM  for  the  appellants.     If  the  plaintift 
*>.  '^j!'  were  entitled  to  their  freedom  it  was  either  by  tb« 

^  ^  common  law,  or  by  ftatute  j  and  either  way  thej 
tould  have  aflerted  it  at  common  law,  Conte 
quently  their  remedy  was  at  common  law,  ant 
they  ought  not  to  have  reforted  to  the  Court  d 
Chancery. 

it  will  be  laid  thiat  the  legatees  afe  tniftces 
and  therefore  that  the  Court  ot  Equit)^  had  juiif- 
diftion  upon  the  ground  uf  a  truft.  But  the  hlfto^ 
ry  of  ufes,  which  were  invented  to  avoid  the  fta* 
tutes  of  mortmain,  fliews  that  a  Court  of  Equity 
only  exercifes  jurifdidlion,  where  the  beneficial 
intereft  is  in  one  perfon,  and  fhe  legal  in  another. 
Now  it  cannot  be  faid  that  the  legatees  have  the 
legal  eftate^  and  that  the  beneficial  intereft^  thai 
is  the  labour  of  the  flaves,  is  in  the  (laves  them- 
felves.  Of  courfe  it  is  not  a  cafe  which  confiiU 
With  the  nature  and  foundation  of  trufts*. 

Perhaps  it  will  be  faid,  that  fevcral  laAy  }Oin 
m  one  fuit  here;  and  that,  that  circumftance  will 
give  the  jurifdicUon.  But  that  will  not  alter  the 
cafe ;  becaufe  feverdl  may  fue  at  law  alfo.  Cole- 
inan  vs  Dick  and  Pat.  I.  Wasb.  233.  Therefore 
the  Court  of  Chancery  ought  not  to  have  fuflain- 
ed  its  ]urifdi6lion,  but  the  decree  is  erroneous, 
upon  that  ground. 

Then  as  to  the  rig^t  of  the  plaintiff*  to  ha\*e 
their  freedomv  It  may  be  proper  to  preroife,  that, 
although  it  may  be  true  that  liberty  is  to  be  fa- 
voured, the  rights  ef  property  are  as  facred  as 
thofe  of  liberty;  and  therefore,  that  this  caufe 
(faould  be  decided  on  the  fame  principles  of  law, 
that  other  caufes  are. 

Emancipation  of  flaves  was  prohibited  by  the 
a^  of  Affembly  in  1748.  /».  162.  edit.  1769: 
Which  »6l  was  in  force  at  the  time  of  making  this 
will ;  and  therefore  the  condition,  annexed  to  the 
bequefts,  is  void. 

There 
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There  is  a  diftinftion  in  law,  iltrhich  is  wcH 
known,  between  conditions  precedent  »nd  fubfe- 
^ueni*  The  firft  muft  be  performed,  before  any 
eiiate  at  ail  vefts ;  but  it  is  otherwife  as  to  the  lat- 
ter, becauie  then  the  condition  muft  happen  to  de- 
ftroy  the  eftate  which  has  already  vefte<l.  In  our 
cafc  the  condition  was  precedent,  and  it  remains 
to  conlider,  whether  the  title,  depending  on  it, 
could  ever  take  effe6lr 

This  condition  was  contrary  to  the  nature  of 
the  eftate,  for  it  tended  to  bar  the  alienation  of 
the  property,  and  therefore  was  void.  SJbefi.  touch. 
129.  1.  Cq.  83.  1.  Inst.  223.  During  all  the  pe- 
riod, between  the  death  of  the  teftator  and  the 
hajj^pening  of  the  contingency,  it  was  wholly  un- 
c*;j*:ain,  whether  the  law  would  pafs,  or  not;  and 
cojifcijuentiy  the  coiuliiion  operated  as  a  bar  o( 
liijuaticAi,  for  that  time;  which  the  authorities 
!cj,hre  will  render  it  void.  For  it  i^,  in  effedt, 
bu';  a  devile  of  the  Haves  in  abfolute  property,  with 
i  Rendition,  that  the  devifee  (hall  not  alien.  lu 
Vo\  JJ::.  224  it  is  fuid,  that  a  privilege,  infepa- 
■able  from  the  eftate,  cannot  be  reftrained;  and 
hj  Ti'^ht  of  alii, nation  is  a  privilege  infeparable 
roin  the  riglit  of  property. 

But  the  condition  is  void,  upon  another  ground; 
lamely,  that  it  v/as  illegal  and  contrary  to  the  a6l 
»f  Affembiy;  wliich  having  forbid  emancipation, 
very  attempt  to  effect  it,  was  repugnant  to  the 
61,  and  therefore  void. 

If  it  be  faid  that  the  a6l  only  refpedled  abfolute 
nd  not  coi\ditional  emancipations,  the  anfwer  is, 
ut  the  latter  is  comprehended  in  the  former,  for 
very  leffer  is  contained  in  the  greater.  So  that 
'i'ls  was  an  attempt  at  emancipation,  which  was 
old  on  account  of  its  repugnancy  to  the  law. 

Perhaps  it  will  be  faid,  that  the  law  permitted 
lanumirtion  at  the  time,  when  the  emancipation 
)ok  effetSl  in  point  of  operation,  although  there- 
as  no  fuch  law  at  the  death  of  the  teftator;   and 
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therefore  that  the  cafe  U  odt  of  the  meaning  o! 
the  a6l  of  1748.  But  this  is  not  fo ;  for  there  ii 
no  limitation,  for  the  happening  of  the  event ;  and 
the  queftion  is  not,  whether  fubfequent  ever.ti 
can  make  it  lawful?  but  whether  the  devife  wai 
good  upon  the  face  of  the  will  ?  for  pofterior  evcnti 
could  not  make  it  good,  if  it  were  not  fo  at  its  crei 
^ation;  that  is,  at  the  death  of  the  teftator.  Thi| 
is  evinced  in  the  common  cafes  of  remainders  o^ 
perfonal  eftate,  where  the  events  may  adlually  tab 
.  place,  within  the  limits  allowed  by  law,  but  tin 
remainders  %vill,  neverthelefs,  be  void,  becauf 
too  remote  in  their  creation.  This  principle  wa 
adhered  to,  by  the  Court  in  the  cafe  of  Carter  v 
Tyler,'  *  in  which  it  was  clearly  held,  that  pel 
terior  events  would  not  alter  the  conftru6lion  fros 
-what  it  ought  to  have  been,  at  the  death  of  d 
teftator.  ^ 

Thus  then  it  appears,  that  during  all  the  pericH 
between  th^  death  of  the  teftator  and  the  paiSnj 
of  the  aft  of  AfTembly,  the  legatees  had  propem 
to  which  there  was  a  repugnant  and  illegal  co:^ 
dition  annexed }  which  was  confequently  fruitJeij 
and  void. 

By  the  aft  of  Affembly  in  1782  for  emancipatioj 
of  flaves,  there  is  nothing  which  either  manumit 
the  plaintiffs  in  terms  or  obliges  the  legatees  i 
doit;  for  the  aft  has  certain  prefcribcd  term^ 
and  the  prefent  cafe  is  not  within  any  of  ihew 
But  the  plaintiffs  muft  (hew,  that  they  are  withii 
the  requifites  of  the  aft;  and  this  they  cannot  dc 

It  is  a  rule  thaj  all  afts  upon  the  fame  fubjH 
fhall  be  conftrued  as  one  aft  ;  hecaufe  the  whcl 
are  only  parts  of  the  fame  fyftem.  Therefore  thj 
aft  of  AfTembly  and  that  of  1748,  are  to  be  take 
as  one  law.  It  will  then  be  correft  to  fay  in  il 
language  of  1748,  that  it  is  generally  true,  th 
there  fhall  be  no  emancipation ;  but  that  there  ir: 
be  certain  fpecified  emancipations,  according  to  tl 

aft 
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aft  of  1782.  So  that  the  provifions  of  the  aA  of 
1748  will  (hll  be  the  general  principle  ,  and  thofe 
of  the  a6l  of  1782  wUl  only  operate  as  exceptiont- 
out  of  that  of  1748.  Therefore  any  cafe  which 
is  not  ftri6Uy  within  the  terms  of  the  aft  of  178a 
will  come  within  the  operation  of  that  of  1748. 
Thus  if  a  man  were  to  attempt  to  emancipate  his 
Have  by  parol,  this,  not  being  within  the  terms  of 
the  a£t  of  1782,  would  be  void  by  that  of  1748. 

Befides  the  a6l  of  1782  is  profpe6live,  and  not 
retrofpe6live.  It  was  not  intended  to  embrace 
any  prior  cafes. 

Again  the  a£t  is'permiiHve,  and  not  compulfory. 
So  that  the  proprietor  may  do  1%  or  not,  ai  ho 
pleafes ;  for  there  is  no  obligation  upon  him  ;  and 
therefore  the  legatees  may  refufe. 

But  the  a£l  of  Affembly  impofes  certain  condi- 
itionis  upon  the  owner  who  emancipates,  fuch  as 
the  maintainance  of  the  young  and  aged  (laves. 
Now  this  the  proprietor  may  do  or  not,  as  he 
jgleafes,  and  no  perfon  can  complain  if  h§  will  not. 
But\he  conftruftion  made  by  the  Court  of  Chan- 
cery, upon  this  will,  would  go  to  compel  the  lega- 
tees to  give  this  fecurity  ;  for  it  cannot  be  difpent 
cdwith,  if  they  are  emancipated;  or  elfe  the 
helplefs  and  aged  will  be  thrown  as  a  burthen  up-» 
on  the  public,  contrary  to  the  intention  and  ex- 
prefs  provifions  of  the  a6l  of  Affembly. 

The  court  cannot  compel  the  adminidrators  to 
emancipate.  No  perfon  but  the  proprietor  can 
io  it  by  law,  and,  for  the  reafons  already  given, 
the  court  cannot  force  him  to  do  it. 

The  decree  of  the  Court  of  Chancery,  does  not 
follow  the  teftators  intention.  He  intended  to 
ereft  the  flaves  into  a  diilin6l;  kind  of  property; 
that  is  to  fay,  they  were  to  be  flaves  till  30,  and 
free  men  afterwards ;  but  this  idea  is  not  purfued 
by  the  decree,  which  has  not  only  changed  the 
hw,  but  the  will  too.     For  «  mother  having  chil* 
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rkafantt  arcn  before  thirty,  thofe  children  will  be  firisgeA 
Plea!^  to  the  term  of  ilavery  too.  The  word  btr^t^ttt 
^      tfJ^es  in  all  future  generations. 

As  the  decree  of  the  Court  of  Chancery  is  clear- 
ly wrong,  how  wijl  the  court  mould  another  ?  Muft 
it  be,  ttet  the  plain ciffs  and  their  progenv  to  all 

Senerations  fhall,  in  fucceffion,  beentitlea  tofree« 
ora  at  thirty?  This  would  be  to  allow  the  tefta* 
tor  to  create  a  new  fpecies  of  propcrty>  fubje^  to 
rules  unknctwn  to  the  law.  But  this  is  wl^^  no 
man  can  do* 

The  whole  amount  therefore  is,  that  th^  tefift* 
tor  has  wiftied  to  do,  what  the  law  will  not  pei^ 
mit  him  to  do ;  and,  confequentlv,  the  attempt  ii 
void. 

Upon  principles  pf  Qqnvemence,  the  conftruci 
tion  of  the  plaintiffs  ought  not  to  prevail.  Fcr 
fuppofe  Logan  had  contraftcd  debts,  between  tfe^ 
death  of  the  teftator  and  the  pafllng  of  the  law, 
ought  the  creditors,  who  had  truftcd  him  on  a  fair 
prel'umption  that  no  law  of  emancipation  wpdd 
pals,  to  lofe  their  debts  ? 

The  will  of  Jonathan  Pleafants  ought  to  receiva 
the  fame  con(tru6Uon. 

'VV'ith  refpe6l  to  the  account  of  profits,  who  are 
to  repay  the  expenses  of  thofe  that  were  chai^gea- 
ble  t  it  could  fcarcely  have  been  intended  by  tlit 
teftator,  that  this  burthen  flieuld  b^  bom^  by  the 

legatees. 

But  the  general  idea  of  the  country  and  Ae 
pra6lice  in  the  courts  of  law  are  oppofed  to  fudl  % 
demand;  and  therefore  damages  are  never  riven* 
in  aflions  of  this  kind,  by  the  juries  who  decide 
them. 

Randolph  on  the  fame  fide.  By  the  a6l  of  1717 
§•  3*  fiavts  can  only  be  conveyed  as  chatties  ;  aiul 
^s  inch  a  limitation  of  a  chattle  would  be  too  re- 
mote and  th^^fore  void,  it  follows  that  this  is  £9 
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likiewife*    The  ^Si  01^x748,  inftead  of  Cttrtaillng|. 

rather  extended  the  po\Yer  ^(  emancipation.  For 
prior  fo  that  law  a  man  could  not  manum|t  his 
iLve. 

WAaoEN  fop  the  appellee.  .This  was  the  caft 
of  a  truil  which  gave  the  Court  of  Chancery  jtirif* 
di6lioii.  The  nature  or  kind  of  the  truft  does  not- 
ma||e  any  difference,  in  this  refj)e<Sl  Saund.  trusts^ 

This  was  a  truft  to  perform  a  certain  a^,  Whei^ 
t|\c  trullee  .fhou^d  be  enabled  to  do  k:  Whicl} 
truft,  was  not  inconiiftent  with  law ;  and  ^e  a6t 
of  1782,  having  efxabl^d*  tlie  legatees  to  do  it, 
tbeir  ct^fcience  is  afiV^ed,  ^nd^  confequently^  thev 
ar?  bqund  \g  perform  it*   . 

The  application  to  the  Court  of  Ghancer)^^^  therer 
fore,  in  order  to  compel  an  obfervancc  of  tbi» 
equitable  obligation,  was  proper^ 

The  a<5l  pf  1748  has  not  the  efFe6l,  which  is 
contended  for,  by  the  oth^r  fide.  It  does  not  ipso 
fa^a  make  void  the  deed  of  emancipation.  On  the 
coQtFary,  the  right  of  the  proprietor  is  extinguifli- 
edtb^rohyi  although^  the. freedom  of  theflaves  is 
liable  ti»  detenmne  by  the  ofiicei^  of  Government 
estfcifiag  the  powers  given  by  the  a6V  of  ,Aflera- 
bly,  and  felling  the  IJave.  Which  not  having 
been  4<5ng  in  this  cafe,  and  the  a£l  of  '48  being 
toii^  i^'p^led,  itfdllows  that  the  devife,  whichj 
a^firil,  wis  effe6lu^l  to  pa&  the  ttefhuorf  right, 
ccfnthiue^  to  be  efeftual.    :     ' 

*Tlie  decree  purfues  the  intention  of  the  tefta* 
tor  j  whlct  wa^,  \\^2X  a^  above  thirty  (hould  have 
tlicirireedujn. 

The  plaintiffs  have  a*  right  to  the  profits  of  their 
labour.  The  decree,  therefore,  as  to  this  point, 
is  right ;  efpecially,  as  it  oHly  diredU  the  commif- 
fifmcr  to  enquire  which  of  them  are  entitled  to 
their  freedom,    and  to  profits;     This,  fn  e^eft, 
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Unp  rnqfc'y  than  inftitutingf  an  enquiry,  wtnch  of 
tBem  ^am^  up  to  the  ^afey  contemplated  by  the 
teft'ator. 

Th^x^pi\ono{th9^  perpetuity^  contended  for  by 
Mr/WJckham,  is  without  foundation.  Becanfe, 
from  a  fair  con(lru£lioh  6f  the  devife,  the  contin* 
gjsDcy  was  conHned  to  a  reafonable  ptriod» 

Maeshall  on  the  (ame  iide»    As  to  the  potnt 
of  jurifdi^ion^  there  can  be  no  queftion,    but  that 
the  ordihanr  princif^e^s,   foun&d  on  the  gtneral 
ooSlriWes  of  trufts  apply ;  andthe  father,  perliapci 
becaufe,*  being  a  foit  for  freedom',   the  fbmu  <rf 
proceeding  will  not  be  fo  ftriftly  adhered  to,  as  in 
ofher  cafes.  This  Wa»  decidedhi  the  cafe  otCokmrnn 
vs  Dick  &?  Pat^  cited  by  Mn  Wickham*    But  it 
was  cleariy  a^  truftr   .*nd  therefore    upon   that 
ground^  the  Court* of  Chancery  properly  fuftained 
its  jurifdi6lion.     Befides  th«  difficulty  of  deciding 
X\it  nature  of  the  cafe,  as  whether  freedom  was 
aQually    given,    fo    as    that  therj  might  be    a 
common  law  remedy?   Or,  whether  it  was  not 
rather  in  the  nature  of  a  contraft  to  be  enforced 
io   equity  upon  the    happening  of  the  events} 
^hether  the  property  was;  in  the  heir  or  autotni- 
fFracor  \   and  which  of  them  fbould  perform  tho 
9^A  TVll.thefe  circumdaticef  rendered  tke  tofort 
tp  the  Court  of  Chancery  proper. 

.  As  to  the  queftion  updn  the  ri^  to  freedom^ 
The  rights  the  teftator  clearly  paiTcd  by  the  wilL 
Th-^t  was  irrevocable;  although tlio ftavea  wottld 
np^i  have^njoyed  their  freedom,  had  the  oficersof 
ec'crnnRent  chofen  to  exert  their  powers,  tndfold 
xh^mi  as  the  a£l  direded.  But  aft  the  ftdfc  of  174$ 
v' ^s  repealed,  without  this  being  done,  onthepait 
ct  the  officers  of  governmeat,  if  tbey  hadthe  pow« 
er  in  this  cafe,  the  right  of  the  paupers  to  their 
libertyco!ittnuea,  r 

The   queftion  then  is,    whether  tJte  eof^ditioi 
ftall  be  performed  \ 
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If  not,  it  muft  be,  either,  becau£^  it  is  againft 
law,  or  becaufe  it  is  an  attempt  to  create  zj^crpc^ 
tUity. 

As  to  the  fitft  there  is  nothing  malum  in  se^  in  it ; 
and  therefore,  it  is  not  void  upon  any  principle  6( 
morality :  Neither  is  it  void,  upon  the  ground  df 
the  ftatutary  prohibition.  Before  the  3^  of  1748, 
eveiy  perfon,  who  pleafed  might  have  emanocpal* 
ed  his  (lave  i  and  that  ftaiute  does  not  fay,  thalt 
the  teftator  may  not  give  his  flave  liberty,  wheti 
the  law  {hall  permit.  The  old  rule  of  devifes  to 
i  child  in  tentre  sa  mere  is,  in  principle,  not  tm^ 
like  this  cafe.  For,  according  to  that  rule,  an 
executory  devife  to  fuch  a  child  by  words'  de  prm^ 
senti  was  void ;  but  it  was  otherwife,  where  the 
devife  was  future.  So  here  an  immediate  emanci^ 
pation  was  liable  to  be  deieated  by  the  ftatute^ 
but  a  future  one,  like  this,  was  not. 

The  great  queftion  therefore  is,  at  to  the p€rpe* 

tuity,'  Now  a  perpetuity  is  a  condition^ehlch  may 
run  forever,  or  toanunreafonabletime.  '  But  thit 
does  not.  For  the  will  relates  to  feveral  fubjefts  j 
and  therefore  may  be  conftrued  feverally. 

For  inllance  as  to  thofe  born,  the  devife  is  to 
be  confined  to  a  life  in  being;  and  for  this  purpofe 
it  may  be  taken  diftributively :  So  as  to  make  the 
contingency  with  regard  to  them,  fall  within  z 
life  in  being,  or  a  reafonable  period  after  wards* 
Thus  where  a  mother  was  born  at  the  death  of  the 
teftator,  the  moft  remote  limitation  would  be  a  life 
in  being,  and  thirty  years  afterwards.  Which  is 
a  period  not  denied  by  any  book.  For  the  autho* 
rities  are  all  affirmatively^  that  it  may  depend  on 
alife  in  beiilg  and  twenty  one  years  afterwardsf 
and  not  negatively^  that  it  fliall  not  depend  on  a 
longer  time  than  a  life,  in  being,  and  twenty  one 
years  afterwards.  Therefore,  as  to  the  mothers 
bern  at  the  teftators  death,  the  bequeft  is  good^ 
upon  t)ie  founded  principles  of  law. 

The  mothers  born  after  the  teftatois  death  may 
Perhaps  form  a  clals  of  different  cafes ;   but  that 
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Very  circumftance'flitfwrs,  that  the  account  dire^ed 
By  the  Court  was  proper. 

The  a6l  of  1781  operated  a  clear  repeal  of  th^t 
,of  1748J  and  therefore  the  only  impedin.ent,  which 
'could  be  fuppofed  to  exift,    is  removed. 

If  juftice  requires  it,  the  Court  may  compel  the 
Admimftrators  to  emancipate  ;  and  the  legatees, 
by  taking  the  legacy,  bound  tliemlelves  to  per- 
form  the  truft.  Of  courfe  they  may  be  oompeUed 
to  a  fpecific  performance  of  it.  For  if  the  tefta- 
tor  was  himfelf  in  that  fituation,  he  would  be  d^ 
creed  to  perform »  and  in  principle,  there  is  no 
<lifFerence% 

With  refpe^  to  the  ai'gument  of  Inconvenience, 
iTrora  Logans  having  contrafted  debts,  if  that  wer^ 
the  cafe,  the  plain  anfwer  would  be,  that  the  cre- 
ditors having  trufted  a  contingent  eftate,  muft  be 
lUbjeiJl  to  the  contingency. 

Randolph  inreply»  tJ^on  the  queftion  o(  jti- 
rifdidion;  this  was  a  plain  legal  queftion,  and  if 
'  the  plaintiff  had  any  right  they  might  have  affert- 
cd  it  at  law.  The  nature  of  the  fiibjeft  did  not 
!alter  the  cafe ;  tior  did  the  qualities  of  the  parties 
as  combining  the  rights  of  the  heir  and  truftee.  In 
ia  cafe  concerning  lands  fuch  an  argument  would 
liot  prevail,  vou  cannot  in  equity  join  different 
rights  in  one  fiiit ;  and  if  you  do,  it  is  caufe  of 
demurrer.  The  pauper^  Alight  all  have  united  in 
one  fuit  at  law.  Befides  numbers  alone  cannot 
give  jurisdiftion  to  the  Court  of  Chancer)'.  If  it 
be  faid,  that,  being  a  legacy,  it  was  properly  iued 
for  in  equity,  the  anfwer  is,  that  the  executor 
has  affented,.and,  confequcntly,  that  the  remedy 
at  law  was  fuftainable.  It  follows  therefore  that 
the  Court  of  Chancery  hkd  not  jurifdi6Uon. 

The  law  of  1727  declares,  that  flaves  ihall  pafs 
as  chatties;  and  it  is  moft  clear,  that  fuch  a  limi- 
tation of  a  mere  chattle  would  be  void,  as  tendii^g 
to  a  perpetuity. 
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It  IS  falJ  that  the  aft  of  1748  oiily^pfolllbitB  im- 
u-fliaie,  and  not  future  «inancipatioiw ;.  but  this  is 
ot  correct* ;  and,  before  that  adl,  it  Was  not  law- 
Jl.to  emancipate. 

Th:it  flatutc  was  an  exifllhg  prohibition^  at  the 
inie  of  making  thi*  will;  and,  if  a  chattle  had 
cen  devifed  upon  fuch  condition^  that  fuch  a  law 
lould  pafs,  the  bequeft  would  have  been  .void* 
or  it  would  have  been  a  condition  contrary  ta 
iW,  and  therefore  void.  2.  Black.  Com.  160. 

Executory  devifes  muft  take  efleiV  within  a  15- 
sited  time  or  not  at  all.  Thirty  years  is  too  long^ 
rui  never  has  been  allowed.  If  it  were,  you  might 
n  on  to  any  extent.  The  period  of  a  life,  or 
ves,  in  beifjg,  and  twenty  one  years  afterwards^ 

the  fixed  rulo;  inloinnch  thai  it  has  nowbecon-.e 
canon  of  property;  and  to  alter  it,  would  be  to 
u'ke  titles,  and  unfcttle  property. 

In  the  prefent  cafu,  the  devif*  is  not  to  take 
TcA  within  that  pciiod,  and  therefore  tlieli.nita* 
on  is  too  remote.  A  law  was  fiHl  to  pafs;  an4 
ju*n  that  l1r)iild  be,  was  wholly  uncertain.  'I'he 
oileri  Jr  event  dM  not  alter  the  nature  of  the  cafe 
I  its  origin  i  it  inuO  be  dc^^ukJ,  In'  the  will,  at 
le  teftators  death;  at 'whirl)  tlir.e  it  would  have 
:cn  determined  to  be  void,  on  account  or  the  re- 
otenefs  of  the  contingency. 

Upon  the  whole,  the  devife  is  contrary  to  xht 
»licy  of  the  law,  as  lending  to  create  a  (jfTpctui" 
',  and  annexing  conditions  contrary  to  the  gcni« 
>  and  fpirit  of  the  a(^ls  of  Aflembly.  It  is  there- 
re  void;  and  of  courle  the  decree  is  erroneous^ 
yjn  the  general  ground. 

But,  at  any  rate,  the  account  of  profits  is  tovf 
ary  to  pra<5lice,  and  the  equity  of  this  cafe  in 
.rticular;  becaufe  the  defence  was  reafonabie, 
li  therefore  the  defcadaats  jullifiable  in  muicing 
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ftOANE  jWge.  Thtt  b  a  Ull  brought,  bfl 
Pleafants  the  heir  and  executor  of  John  PleaiajH 
deceafed,'  claiming  title  on  behalf  of  the  negroc 
who  were  the  property  of  the  faid  Pleafants,  i 
the  time  of  his  death,  and  their  defcendantfi. 

This  claim  is  founded  upon  the  will  of  tbe  fai 
Johtt  Pleafants,  dated  the  irth  of  Auguft  1771 
artd*which  has  this  general  claufe,  "  My  fiirth« 
"**  defire  is  refpedling  my  poor  flaves  all  of  tha 
•*  as  I  ftiall  die  poffeffed  with,  fliallbefree;  if  the 
"  chufe  it^  nxfben  tbey  arrive  to  30  years  of  agi 
y  and  the  laws  of  the  land  vjill  admit  them  tc  i 
**freey  wi'hout  their  being  tranfported  out  of  iL 
*'  country,  I  fay  all  my  flaves  now  born,  or  hert 
**  after  to  be  born,  whilft  their  mothers  are  in  tl* 
^  fervice  of  me  or  my  heirs,  to  be  free  at  the  a^ 
**  of  30  years^  as  above  mentioned,  to  be  adjud^ 
**  ed  of,  by  my  truftees,  their  age." 

He  then  gives  his  fon  Robert  the  plaintff  e^ 
negroes  ^*  Un  condition  he  allows  them  to  be  fre 
*'  at  the  age  of  30  years,  if  the  laws  of  the  hri 
*'  will  admit  of  it."  And,  then,  devifes  the  rrf 
due  of  the  flaves  to  various  perfons,  under  conJi 
tions  fimiiar  to  that  lad  mentioned,  in  the  de^ii 
to  his  fon  Robert. 

The  will  of  Jonathan  Pleafants  (who  was  a  k 
gatce  under  the  will  of  John  Pleafants  of  onetbin 
of  his  negroes  on  the  fame  condition)  dated  tb 
5th  of  May  1776  has  a  general  clauf#  reipeftir^ 
the  freedom  of  his  negroes,  as  alfo  particular  con 
ditions  annexed  to  each  bequeft,  in  fubftance  £nu 
lar  to  thofe,  before  ftated,  to  be  contained  in  th 
will  of  John. 

As,  however,  it  does  not  a^ftear,  as  well  as 
recolIeA,  that  Jonathan  Pleafants  had  any  ilava 
other  than  thofe  derived  from  his  father,  as  afifft 
faid,  and  entitled  to  the  benefit  of  his  will,  tb 
will  of  Jonathan  may  be  thrown  out  of  the  pr« 
fent  cafe.  But,  if  it  were  otherwife,  I  do  n« 
think  it  Would  make  atty  material  alterauana 

any 


Digitized 


by  Google 


OFTHE    YEAR    iSoo. 

y  efUte,  or  In  the  decifion,  wlAdk  I  tbink  ought, 
vr  to  be  given. 

After  a  demurrer  by  fome  of  the  defendants,  for 
It  the  bill  contained  no  matter  of  equity,  but 
at    the  matter  of  it  wa»  proper  for  the  cogni- 
nce  of  a  court  of  law,  and  anfMrers^which  it  i^ 
t   no^^   neceflary  to  fpecify  particularly,)   th^; 
lancellor,  on  a  hearing,  overruled  the  demur- 
r,  and  decreed  in  favour  of  the  plaintiffs;  di^, 
£ling  an  account,  alfo,  to  betaken  oft  their,  pro^r 
1.     It  is  here  to  be  remarked,  that  .the  cauf#. 
th  refpeft  to  the  anfw^rs,  does  not  appear,  to. 
ve  been  matured  and  regularly  fet  for  hearing^. 
t  as  all  parties  were'wiliing  to  try  it,  upon  tb^ 
neral   queftion,    which  moft  probably  did  not,; 
alt^  depend  upon  the  p^irticular  anf.vers,  and 
arc   efpeeially,    one  which,    involving  liberty 
i  not  admit  of  delay,  and  cannot  be  drawn  into 
ecedent,  as  applicable,  on  the  point,  to  other 
fes^  the  decifion  given  in  that  cafe,  as  upon  the 
oeral  queftion,  was  not  premature ;  and  the  de- 
ion,  under  the  reftridUons  now  contemplated  as 

fubordinate  qqeftions,  ca^  produce  no  injury 

any  of  the  parties. 

In  confidering  the  general  queftion,  growing  out . 
the  will  of  Robert  Pleafants  as  before  ftated, 
9irill  firft  confider  flaves  as  a  fpecieff  of  property 
cognized  and  guaranteed  by  the  laws  of  this  coun- 
jr,  and  to  be  confidered,  with  refpect  to  a  limi- 
tion  over  (by  the  aft  of  1727,)  on  the  fame  foot- 
er with  other  chatties* 

I  will  alCo  confider,  in  the  firft  place,  the  claim 
the  appellees  to  their  freedom,  only,  as  that  of 
dinaty  remaindermen,  claiming  property  in 
icm,  and  endeavour  to  tefte  it  by  the  rules  of 
e  common  law,  relative  to  ordinary  cafes  of  li-» 
nations  of  perfonal  chatties.  And  if  their  claim 
tU  be  fuftained  on  this  foundation,  and  by  ana- 
gy  to  ordinary  remainders  of  chatties,  tvery 
j;iLiment  will  hold,  with  increafed  force,  when 
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the  cafe  b  confidered  in  its  truq  point  of  vieW|  4 
one,  which  involves  human  liberty. 

The  doflrines  of  the  common  law,  relative  ^3 
perpetuities  astoellates  of  i^huriunce,  holdtf/a< 
tiori  as  to  terms  for  yeara  aqd  perfoiiul  r.hattk^ 
If  it  be  concraryto  the  policy  of  that  law,  to  ici 
di^r  unalienable,  for  a  long  fpace  of  time,  real  ti 
tates  of  inheritance^,  on  reafons  of  public  incon- 
venience  and  injury  to  tr^de  and  commerce,  \h<A 
reafons  apply,  with  much  more  force,  as  to  intc 
refts  of  (hort  duration  it)  lauds  and  per  ion  al  chit 
ties  5  not  only,  becaufe  tjie  latter  are  better  adapt- 
ed to  the  purpofes  of  trade  than  the  former,  bu 
ajfo,  bec«U(fe  vf  thoir  trnn^tory  ^nd  pe^ifhaUe  ii«« 
ture< 

.This  obfervation  goet  to  fortify. what  is  fo  fully 
ejlabliftted  by  the  books,  as  to  render  citation  uu- 
neceffary;  ti^mely,  ^hat  the  policy  and  reafon  oi 
the  law  les^lis,  at  Icali,  as  ftrong  ag^inft -perpctm- 
ties  in  pcrfonal  ^s  in  rca^  eilates. 

The  utmoft  limits  allowed  by  law  for  th?  veft- 
ifig  of  an  executory,  devife  (or  as  iV^/Vi^  his  it, 
as  applicable  to  perioral  chatties,  un  executory  h- 
^test^)  is  the  term  of  ^,  lift  or  lives,  in  being,  and 
twenty  one  y^ars  afier.  This  limitation,  then, 
h^s  become  a  fixed  canon  or  pro[  erty;  ?iid  ought  no| 
to  be  lightly  Jv^partedfrom.  And  the  true  cBlHiiC- 
tioji  is,  where  the  event  muft  happen,  if  at  iE, 
within  thofe  limits,  the  executory  devife  is  good; 
and  on  the  happening  of  the  contingency,  theef- 
tate  will  become  abl'oiutf ,    in  Che   remaindermaa.| 

Thus  a  limitation  to  one,  in  essCy  in  fee  -or  ia 
tail,  after  a  dying  without  iflue,  is  not  good,  bt- 
c;iufe  the  contingency,  tie  dyin^  without  hrue^ 
is  too  remote.  Bat  fuch  a  limitation  to  one,  ;/? 
esse^  for  life  is  good;  becaufe  the  contingency 
muft  happen,  if  at  all,  fo  as  to  veft  th^  eftate, 
within  a  life  in  b^ing,  vi^.  that  of  the  remainder- 
man ;  that  is  to  fay,  the  limitation  in  reraaindc? 
foy  life  rellr^iii*  ^hc  previous  difpofxtion,    in   the 
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•  the  roTOajndermaa,  on  jhf  eveu^  9f  4yVg,wi^|V*      pi  ^r 
itiffoe,  ia  hia  ^f^  t4i?>e,     ^  ....;/,..>       ^      Vv^ 

This  caf^'fecTTis  directly  parane!,' With  thfec 
jforelis ,  *the  happening  ot,  the  c o n till ge hey  herej 

e.  the  paiung  a  law  to  aathorize  emancipation^ 
anding  fituply,  is  too^reraote^  s^s.it  «va>  not  hap- 
Lii^  within  i^qpo  yej^rs:  But  when  tlijc  t^ftatiif 
oes  on  further,  ai}d  ni^ajis  tho  bf^^eiu  ot  it  t<^ 
LFioas  m  esse  (for  they  are  the :  objeft*  of  hiE 
ju  ty,  and  unl(^£i^  it  h^pper^^^  within,  their  Uvea| 
:  might  as  well,  as  to  them  not  happen,  at  all,J 
his  reftrains  the~hiippeniiig>  of  the  ^contingency, 
s  ill  the  cafe  before  put  J  and  makes  the  cxeci4t9ry 
avife  good,  atleaft  as  to  all,  who  are  Avifjiin  the 
egal  limits.  .*,,,/.  ,',  ,. 

Nay,  the  do£tmn^  is  earned  fo  far,  afiit  %o  tervnt 
br  years  and  perf<dOaieitatQf/ (for  it.i^  otberwiie, 
uith  regard  to  eil^t^s  ef  i|\Jfaeritawcev  ift  :f»V0T  o£ 
iheheiri)"^hatCoMrf«  ar^  inclined  tprbiy-hold  ol 
Biy  words.^  -  ii)4the.^iU,  to  roftrain.  ^  ^gencrat. 
ftford?,  ^  lea\dpg-i5'»«i".  tQ  mean  leaving  ifsue  at 
JaifeafJ&V  and  th**^:  t^  fupport,  thff  remiunder. 
As,  in  the  cafe  of  Hedy'yi  I'^opflet*  fcarm  rcnim 
J7.0,  where  thofe,  wocd^  Wcjre  fo  rcftrftined,.  inj^ 
pfe,- where  th«  .eftate^  was  to  return:  l^^clct^  the,- 
pufcMtor^  ia  ^e  event  ofidying  witSoufkaving  is^u$^ 
aidAobe  diiWibuted  by  thew,  and  ;C'5^  wefe  givy 
«n  tiiie4a'  for  their  pcrfottai  .  troublet  lier^  ^iM^ 
words  'w«re  fo  refti^infid>  in  order  .to  ttc^^er 
^  limiutipn  to  th^^d^vifeev  with  the  natiu^e  o£ 
the  truft  repofed  in  the  executors,  ^ai>d-4p:t)9eiH 
ecuted  bv  therafelyes,  in  tbeir  lives. 

Theconftru^lion,  ,in  this- 'fafe,  mull  ^e,  as  it- 
Would  Ji^ye  been,  at  the  inftant  of  the  teftator^ 
dsath,  Doev^For^n^cau  CohuJk  477<  And  (the  e-. 
V^ftt  put  oQt  of  the  ^iijellioB,  at  preftat,  ^nd'Ws^ingj* 
f?r  an  aft^r  conlideratio%  the  -  circwmft^n^f s  or 
tHe  contingency  hfvii>g  afliially  hagpenc4,  ^r\4 
^  effie^  up9n  th^.c^lje,)  af  ^^u  tbji>  wiU  itfclf^ 
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«°  ^"^fe  as  might  be  bor„  ^f  "gh  it  «»7l^ 

"»ve  no  doubt  hot  it  », 

'^"'tJ^  ch,„..u,,^  r/^^ 

Y  's.     The  contino^nr  ^f  ^»  '>efore  tii    .^  &:^ 
the  tpoelt.      *.  ''«'^°"'e  vtReA    '  ''.'""»t«<WtV^ 
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I  as  to  the  time,  of  enjoymeat*    They  were  iq 
cafe  of  perfons  bound  to  fervicc  for  a  term  of 
iars ;  who  have  a  general  right  to  freedom,  ba| 
sre  is  an  exception,  out  of  it,  by  contrail  or 
jrwife. 

What  then,  after  the  pafling  of  the  a<Sl,  is  th^ 
Kondition  of  the  children  born  of  mothers,  fo  poft- 
Boned  in  the  enjoyment  of  their  freedom?  Are 
pey,  at  their  birth,  entitled  to  freedom?  Or 
Ire  they  too,  to  be  poftponed,  until  the  age  o£ 
forty?  The  condition  of  the  mothers  of  fucK 
ihildren  is,  that  of  free  perfons,  held  to  fervice^ 
|br  a  term  of  years,  fuch  children  are  not  the 
children  of  flaves.  They  never  were  the  proper* 
ty  of  the  tellator  or  legatees,  and  he,  or  they, 
can  no  more  reftrain  their  right  to  freedom,  than 
they  can  that  of  other  perfons  born  free.  The 
power  of  the  teilator,  in  this  refpedl,  has  yielded 
to  the  great  principle  of  natural  law,  which,  is 
alfo  a  principle  of  our  municipal  law,  that  the 
children  of  a  free  mother  are  themfelves  alfo 
free.  The  conditions  of  the  will  then,  as  appli- 
cable to  fuch  children,  if  indeed  it  was  intended, 
or  can  be  conftrued  to  apply  to  them,  is  void,  as 
being  contrary  to  law;  it  being  an  attempt  to  de- 
tain in  flavery,  perfons  that  are  born  free.  Con- 
fidering  the  mothers  of  fuch  children,  by  analogy 
to  other  perfons  held  to  fervice,  it  will  be  found, 
that  a  particular  law  was  here  neceffary;  the 
power  of  the  Legiflature,  alone,  was  competent 
to  fubje6l  the  children  of  mulatto  mothers,  held 
to  ftrvice  till  the  age  of  thirty  one,  to  ferve  till 
the  ages,  refpecTivdy,  of  twenty  one  :i\\d  eighteen* 
But  this  rale  goes  further,  and,  is  an  attempt, 
by  an  individual  to  Iiold  to  fcrvice,  till  the  age  of 
tainy,  peifons,  who,  following-  the  condUiou  of 
their  mothers,  are  born  Free. 

The  view  of  the  fubje^l:  I  have  now  tn!cen, 
(which  will  fuftain  the  cfhiim  oF  the  plaintiff,  by 
referring  to  the  ordinar}''  doctrine  of  limitations 
of  perfonal  chatties)  will  fuperfede  the  neccflity 
of  a  very  delicate  and  important  enquiry:     Name- 
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Flcstfttitt      fy,  VhitW  the^oftrine  6f  perpetuities  Is  app 

.  *^^-    -       table  td  cafes  ih  which  human  liberty  is  chalk 
fleafantt       $ii     ' 

it  18  clear,  tliat  tKe  reftraints,  rightly  impof 
on  the  alienation  of  inheritances,  to  prevent  p 
petuities  are  founded  principally,  if  '^not  fold 
on  confiderations  of  public  policy  and  convenienci 
That  thofe  reftraints  have  gradually  been  exttuj 
*d  to  terms  for  years  and  chattel  intere(is,  an 
that  the  utmofl:  tolerable  limiis  in  fuch  cafes,  lir 
Hot  been  fettled  till  after  much  inveftigaiion,  a:| 
a  confiderable  lapfe  of  time.  It  is  alio  clear,  tl*; 
Aeither  the  particular  fpecics  of  property  now  id 
queftion,  nor  the  cafe  of  a  remaiadennaii  (if  I  may 
io  exprefs  it)  claiming  his  oWn  liberty,  were  in 
the  contemplation  of  the  judges,  who  eftabliflici 
the  doflrine  on  thifc  fubje^l ;  which  therefore  njay 
Bot  apply.  But  this  is  an  extenfive  queftion,  and 
if  it  were  neceflary  to  be  now  decided  (but  it  is 
hot,)  it  would  be  proper  to  weigh  the  policy  of 
authoriEing  or  encouraging  emancipation  (a  poli- 
cy which  has  certainly  received  in  many  inftancesj 
and  partly  by  theadl  of  1782,  the  countenance 
of  the  Legiflature,  at  leaft  from  the  aera  of  our  in- 
dependence,  and  rouft  always  be  dear  to  every 
friend  of  liberty  and  the  human  rate,)  aj^iiifl 
thofe  fecondary  confid orations  of  public  policy  and 
convenience;  which  apppear  to  have  fui>ported 
and  eftabliihed  the  dodlrine  of  the  law,  on  the 
fubjedl  of  perpetuities^  as  relative  to  ordinary 
idnds  of  property* 

^  But  it  is  faid  the  aftof  1782,  authorizing  eman- 
cipation, is  profpe6live  in  its  operation,  and  does 
not  take  in  the  prefent  cafe.  In  anfwer  to  this, 
I  am  of  opinion,  that  the  acceptance  ofthene* 
groes,  in  queftion  on  the  condition  ftated  in  the 
will,  created  an  inchocate  contrail  to  emancipate 
on  the  part  of  the  devifes ;  •  which,  on  the  paffing 
of  the  a6l,  became  effentially  complete.  That  an 
emancipation  ought,  ther^ore,  to  have  been 
inade  i    that  the  deVifees  \Vere,  tbexcafter,   truf- 
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le^v 'ft>f  th^  purpofe  of  making  TueTi  trhantipi* 
Cion;  and  that  the  plaintiffs  are  right,  iti  coming 
ttito  a  Coiirt  of  Equity,  to  enforce  the  falfillment 
Jf  ttVat  truft>  And  this  is  one  anfwer  to  the  objec-* 
lion  on  the  fcore  of  jurifdiftion. 

It  is  (aid  too,  that  as  the  will  fpeaks  of  an  un- 
[jualified  emancipation,  without  refped  to  bond 
and  fecurity,  to  prevent  aged  and  infirm,  flave^ 
from  being  chargeable  to  the  public,)  and  as  the 
i3.  of  1782  has  required  that  fuch  fecurity  fliould 
be  given,  an  a£l  .nuthorifing  emancipation,  in  the 
fnj'e  contemplated  by  the  will,  has  not  yet  paf- 
f«fd ;  and  therefore  the  conditition  impofed  upoa 
the  legatees,  is  not  obligatory. 

In^nfwer  to  this,  I  am  of  opinion,  that  the  tcfta* 
tor  cannot  reafouahly  be  iuppoi'ed,  to  have  contem- 
plated an  act  of  emancipation,  making  no  provi- 
iion  10  prevent  the  perfons  liberated  from  being 
cliargeable  to  the  public.  That  therefore  the  a6l^ 
as  contemplated,  has  iubllantially  taken  place  j, 
and,  that  a  Court  of  Equity  may  carry  the  contrail 
into  execution,  if  in  no  other  manner,  at  leall  by 
throwing  tii'J  burthen  of  the  indt^mnity,  required  by 
the  aft  of  1782,  upon  the  flaves  themfelves,  and  mak- 
i'.g  it  a  //V«,  upoa  tl.c  liberty  granted  them  ;  and 
fuch  an  arrangement,  it  is  evident  would  place 
taa  holders,  in  the  fame,  and  no  worl'e  condition/ 
than  if  an  unqualified  a(5l  v.i  favor  of  cmancipatiun 
had  adually  palled.  'I'he  neceiiity  of  making 
iuch  an  arrangement,  in  this  cafe,  fuews  the  pro. 
piiety  of  apphing  to  a  Court  of  Equity  ;  hec.iufe 
no  other  Court  has  adequate  power.  Wjiich  is 
another  anfwcr  to  the  want  of  jurifdiclion. 

In  what  manner  the  arrangement  fliouid  be 
made,  in  this  cafe,  fo  as  to  comply  with  the  aft 
of  1782,  requiring  an  indemnification  againll  aged 
in<l  infirm  flaves,  becoming  chargeable  to  the 
public,  is  a  fi;bjc6l,  upon  which,  I  have  had  con- 
iiderablc  difficulty.  But  I  am  fully  pcriuaded, 
that  the  powers,  of  a  Court  of  Equity,  which  re- 
gar  .Is 
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ftrdt  ^  fubftancd  of  thinf^  more  than  fornts^  trt 
competent  thereto ;  and  I  now  beg  leave  to  refer  \» 
the  projet  of  a  decree,  which  I  fliall  take  the  libett/ 
of  ftating)  prefently,  a^  containing  the  refult  i 
ifty  deliberations,    on  the  fubjedL 

Another  ground,  upon  which,  the  jurifdidiaa 
of  the  Court  of  Equity  i&  fuftainahle,  in  the  pre- 
sent cafe,  is,  that  it  involves  the  rights  of  a  great 
number  of  claimants.  So  that  the  joint  fuic  pre* 
yertts  a  gfeat  deal  of  litigation  and  expence  j  be- 
fides  involving,  iri  the  fime  common  fate,  thofe 
who  ftand  on  one  Common  title.  ^^  hereas  if  fe- 
parate  fuit^  were  brought,  it  might  turn  out,  ei- 
ther upon  general  or  fpec;:il  verditSts,  that  perfons 
having  the  fame  rights,  nay  even  children  of  the 
lame  mother,  might  one  be  adjudged  to  be  free,-  and 
another  a  flave.  An  enormity,  which  the  joint 
proceeding  is  wifely  calculated  to  prevent. 

With  refpe6l  to  the  flaves  claimed  by  Elizabeth 
Pleafants  and  by  Teafdel,  paramount  to  the  will 
df  J.  Pleafants,  my  opinion,  in  the  prefent  cafe, 
does  not  extend  to  them,  fo  far,  as,  the  title, 
thereto,  is  claimed  paramount  to  that  will;  but 
fuch  title  oupjht  to  be  confidered,  as  ftill  open,  if 
defired  for  difcuffidn  and  decifion* 

With  refpeft  to  the  debta  of  the  original  tefla- 
tor,  if  any>  the  original  flaves  and  their  difcend- 
ants  are  clearly  liable.  But  whether  they  are  lia- 
ble to  the  debts  of  the  devifees  accepting  them, 
<>t  their  right  to  freedom  is  loft  by  a  bonajide  GJe, 
if  any  fuch  has  taken  place,  are  queftions  which  I 
alfo  confider,  as  open  for  the  dcciiion  of  the  Chan* 
cellor^  if  required.  It  would  feem  to  me,  how- 
ever, as  at  prefent  advifed,  that  if  the  limitation 
Mras  good,  by  the  rules  oF  law,  the  right  thereby 
created  would  not  yield,  either,  to  the  claim  of 
creditors  or  purchafers.  But,  on  this  point,  I 
give  no  decided  opinion. 

I  have  now  gone  through,  or  touched  upon  Cach 
points  in  the  cafe,  as  appeared  to  me  neceifaiy 
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lo  be  noticed.  There  is  yet  one  part  of  the  Chan^ 
celIor*s  decree,  which  I  could  have  wiflied  had 
hot  been  made*  I  mean  the  reference  lo  a  com« 
miffioner  to  aftertain  the  profits  of  the  ilaves. 
We  have  no  precedents,  either  of  the  Courts  of 
England,  or  this  country,  to  guide  us;  In  the 
former  country,  indeed,  no  ftich  cafe  could  occurj 
becaufe  fiavery  is  not  there  tolerated ;  and,  in  this 
country,  I  believe,  no  inftance  can  be  produced 
of  profits  being  adjudged  to  a  perfon  held  in  11a- 
very,  on  recovering  his  Kbertj  •  Among  a  thou* 
fand  cafes  of  palpable  violations  of  freedom,  no 
jury  has  been  found  to  award,  and  no  court  has 
yet  fan<Stioned  a  recovery  of  (he  profits  of  l^^bour, 
during  the  time  of  detention.  Yet  it  muft  be  ad-? 
mitted,  that  juries  are  often  excellent  Chancel* 
lors.  But  this  is  not  a  palpable  violation  of  free-^ 
dom.  To  fay  the  leaft,  it  is  a  very  nipe  queftion, 
whether  thefe  plaintiffs  be  entitled  to  freedom  or 
not}  And  ought  the  fourt,  in  fuch  a  doubtful 
cafe,  to  award  that,  which  the  whoje  equity  of 
the  country,  flowing  through  a  thoufaiid  channels, 
has  not  yet  awarded,  in  a  fingle  ^pHance?  It 
teems  to  be  a  folccifm,  to  award  ordinary  profits  tQ 
recompence  the  privation  of  liberty ;  which,  if  it 
is  to  be  recompenced,  the  power  of  money  canno^ 
accompliOu 

But  what,  with  me,  is  decifive  on  this  pointy 
is  this,  that  as,  in  my  opinion,  all  the  children- 
born  of  the  female  ne^oes,  in  queftion,  fince  the 
p.affage  ofi  t^he  a6l  of  1782,  are,  and  were  thence- 
fcwth  entitled  to' freedom  by  birth,  the  burthen  of 
rearljig  fuch  petfuns,  during  their  infancy  (which 
muft  be  borne  by  the  legatees,)  will  form  perhaps 
n<^t  an  unreafpniible  oflfsett  againft  the  profits  of 
thofe,  who  w^f^  capable  of  gaining  profit  by  their 
kbour. 

I  have  thus' endeavoured  to  make  known  the 
gfftuTids  upon  which  my  opinion  is  founded.  I 
entirely  concur  in  the  refult  of  the  Chancellor's 
^ree,   except  in '^  the  pardcufar^,^  iir*  which,  I 
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^f'  ^s  it.  is.  .the  poliqy  qf  the  jouu^^ry'  to  authorize  and 
pjcalantf  permit  ^pnauciparion,  I  rejoice  "to  be  an  humbk 
organ  of  the  l^vv  in  decreeing  Jibejty  to  the  nume- 
|ous  appellees  now  before  the  C£iurt»  And  Uii^ 
^pon  grounds,  afi  I  fuppofe,  <rf  ttp^  .l^g^Jl  J^jb^j 
and  pot  uppa  iuch  groiii^s,  sw,,  tf  fan^tiofiee  bif 
\he  decifion  of  this  cqoxt,  inight  4gitat^  aii4  PWi- 
^ujfe  the^  Cpmmpnwjeaith  tpjts  centjr^.l 

The  gpneraroutHnes  ^r\i  fubftalice  of  the  de- 
free,  which  I  thi^fhouIJI  be  m^^^.  in  this  qaii^  ar^ 

*■  That^  whenfoevrer,  ami  as  Toon  as  tl^e  appeDeC 
Robert  Plcafants  or  any  other  relponfiKle  peffoi; 
or  perfofiSj'  lliall  under  the  dir^flion  ofthe  Higlj 
Court  of  Chancery  enter  into  bond  witK  fufficleat 
fecurilies  in  fuch  Court  or  Courts  under^uch*  pen- 
ally or  penalties,  as  the  fjjid  'High  Courf  uf 
Chlncery  fliall  dire6i,  with  condition  to  incjem-ni- 
ft^  and  fave  the  public  harmlefs,  with  refpe6l  tJ>  all 
fuch  of  the  flaves  in  qucftjou  as  were  lit  essCy  at 
the  time  of  the  pafTage  of  the  a6l  of  178a,  autho- 
rifing  emancipatio:i,  and  fliall  be  deemed  to  fall 
iVithin  the  provifions  of  that  a6l,  relative  to  old 
igc  and  infirmity,  with  an  exception  however, 
with  refpedl  to  fuch  indemnity,  as  to  fuch  of  the 
iiid  flaves  as  Tnay  be  under  the  age  of  thirty  zmd 
may  be  de^eMed  infirm,  ^  for  the  period  or  periods 
of  time  it  may  refpedtively  require  them  to  ieodfaiy 
pliih  the  faid  age  ot  thirty  years,  and  during  ^hich 
they  will  remain,  at 'the  proper  charge  of  the  le- 
gatees or  holders  6nder  th«  will  pr  wills^  in 
^ertion.  Of  whcufoever,  an4  si5\foon  as  the  Le# 
giflature  ^of  this  Common wcalihiftiaJ J,  if  it'  ever 
fttall  remit  the  indemnity  abovt  fijppofed,  necefla- 
ry  to  be  given.  And  when,  in  addition  in  either 
rafe,  it  iliijl.appcar  to  the  fatisfaiSlion  of  the  ftid 
High  Court  of  Chanccns  either  that  there  ar^  ao 
lJC^gal  and  fubfifting  debts  of  the  faid  John  PUaLa&a 
|}ie  t^Aa^o^,  PC  th^t  bt^g  ^9i  a  ^u^^kat  fund  ]ha| 
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been  raifed,  by  the  common  labotgp  of  the  fsufl 
Haves  to  difchargQ  the  faid  defets,  which  in  that 
events  laving  the  right  of  th^  legatees  98  aforefaid, 
the  faid  Robert  P1^4lant$  or  any  oth^r  truftee  tp 
be  appointed  by  the  faid  court  are  authorifed  to  do; 
a  ad  if  it  {hall  bi?  tound  that  the  teftator  Jonathan 
Pleafants  poffttiTed,  at  h\s  death,  any  flave  or  flave3 
other  th^n  thofe  derived  und^r  the  will  of  the  faid 

iohn  and  now  in  queftion,  then  »  like  provifion  tQ 
e  extended  to  them  in  rcfpedl  of  his  the  faid  Jo- 
nathan's proper  debts,  if  any ;  it  fliaU  be  the  duty 
of  the  faid  High  Court  of  Chancery  ^o  emancipate 
and  fet  free  the  faid  Haves  refpeftively ;  fubjecSl  ne* 
verthelcfs  to  the  rights  qf  the  legatees  and  thofe 
claiming  under  them  to  their  labour,  until  they 
fhall  feveraliy  have  attained  the  age  of  thirty  years, 
in  like  manner  and  to  all  intents  and  purpofes,  a$ 
if  they  had  been  refpeftively  emancipated,  con«» 
fofmably  to  the  faid  a6t.  But  if  fuch  indemni* 
ty  be  given  or  remitted,  as  the  cafe  may  be, 
within  a  reafonable  time,  to  be  adjudged  of  by 
the  laid  Court,  it  fliallin  that  event  be  lawful,  fo» 
the  (aid  Robert  Pleafants  or  any  other  truftee  of 
trufteea  to  be  appointed  by  the  faid  Court  to  poffeft 
Ae  whole  of  the  faid  flaves  (fubjedl  as  ^forefaid) 
in  troll,  to  raife  a  fufficient  fund  to  anfwer  or  pro- 
cure the  faid  indemnity  and  fatisfy  the  debts,  if 
any,  as  is  aforefaid ;  aind  as  foon  as  thofe  purpofe^ 
are  accompliQied,  in  the  opinion  of  the  faid  Court, 
it  Ihall  have  power  and  is  hereby  direfted  to  ma4 
Bumit  the  faid  flaves,  fubjeft,  as  is  aforefaid,  in  th^ 
manner  above  diredled;  adopting  and  purfuing,  ia 
either  cafe,  fuch  meafures  as  are  provided  by 
the  faid  a6t  of  1781,  as  far  as  ma^  be,  for  pe* 
ferving  the  evidences  of  their  title  to  freecfom* 
Provided,  that  nothing,  herein  contained^  {hall  be 
(onftrued  tp  extend  to  any  of  the  flaves,  in  queft 
tion,  born  fince  the  paflage  of  the  aft  of  1782, 
and  who  are  entitled  to  freedom,  by  birth  and  uoi 
by  emancipation.  Nor  to  the  pairaraount  titles  fet 
up^  by  Elizabeth  Pleaf»nt4  »n4  Panie}  Teafd^l 


$*9 


IHetlaAtt 

Pleafants 


v» 


%9 


Digitized 


by  Google 


hi 


APRIL    TERM 

to  a  part  ojf  the  faid  Haves.  Nor  to  the  queffioti, 
whethef  the  faid  flaves  are  liable  to  pay  the  debts 
of  the  original  legatees,  or  thofe  who  claim  under 
them?  Nor,  if  fold  to  bona  fide  purchafen, 
tvhether,  fuch  fale  be  valid  to  bar  the  right 
of  liberty  now  aflerted  ?  Nor  to  bar  ©r  affeft  the  title 
fir  titles  ot  any  perfon  or  perfons  whatever^  other 
than  the  faid  teftator  or  teftators,  as  the  cafe  mzy 
%Cy  and  thofe  claiming  under  them  refpeflivdy. 
All  which  quellions  ought  to  be  confidered,  as 
open  and  undecided,  as  if  the  prefent  decifion  had 
Jiever  been  made. 

CARRINGTON  Judge.     I  concur  with  the 

ijecreo  of  the  Chancellor,  fo  far  as  it  goes  to  over, 
yule  the  demurrers  of  two- of  the  appellants.  For 
it  was  unqucftionably  a  proper  fubjeA  for  the  in* 
terpofition  of  a  Court  of  Eqnitjs  and  ftridlly  with- 
in its  juriCdidlion.  I  am  alfo  of  opinion  with  the 
Chancellor,'  that  the  plaintiff,  neither  as  heir  at  law, 
Executor,  ortruAee,  could  proceed,  at  law,  asfbra 
Condition  broken;  He  having  parted  with  his 
]:>owers,  by  his  own  aifentand  diftribuuon  of  the 
saves  amongft  the  legatees; 

^  But  I  differ  widely  from  the  Chancellor  with  rcf- 

rift  to  the  exerciie  of  his  jurifdi6lion.  Perhaps, 
do  not  underftand  the  principles  and  reafoningj 
upon  which,  he  founds  his  decree  ;  but  the  refiih 
is,  clearly,  contrary  to  both  law  and  Equity. 

It  is  contrary  to  law  ;  becaufe  he  ha^  not  pre^ 
ferved  the  principles  of  the  only  law  giving  ovoi* 
irrs  power  to  emancipate*  It  is, contrary  to  £qui* 
ty  i  becaufe  it  cither  fixes,  on  the  public,  a  cer» 
tain  expence,  or  leaves  a  number  of  thefe  people 
to  (Urve,  for  want  of  fabfillcnce. 

Until  the  year  1748,  every  owner  of  a  flave 
^ad  a  right  to  emancipate  him,  upon  the  principle 
5f  having  a  right  to  difpofe  of  his  own  ptopWy 
is  he  picafed;'but  the  Legiflature,  conceiving 
that  iiiconVenieTtce's  ardfe  thVrefrem,  paffed*a  few 
tocprevent  the  manumiflion  of  flaves,  except  for 
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Oieritorious  fervices,  to  be  judged  of  by  the  exe- 
cutive. Which  law  remained  unaltered,  until  th^ 
year  178a;  when  the  aft  pa  fled  allowing  emanci- 
pation upon  condition  that  the  public  is  inderani* 
fied  againft  lofs  and  expence.  This  is  flill  the  law, 
and  ought  to  have  been  attended  to  by  the  Chan- 
cellor in  forming  his  decree* 

I  perceive  no  difficulty  in  afcertaining  the  mean- 
ing and  intention  of  both  the  teft.itors;  who  dit 
cover  a  ftrong  defire  to  emancipate  their  flavea 
irumediately  on  their  deaths.  But  as  the  then  ex-« 
ilting  laws  would  not  permit,  they  did  all  they 
cocld  towards  cfFe6ling  it,  by  dire<5ling,  that  it 
Ihould  be  done,  as  loon  as  the  laws  would  autho-* 
rizeit;  and,  in  the  mean  tii.ie,  mafkinor  tempora- 
ry devifes  of  them  amon^il  their-  children  and 
friends,  with  a  pofitive  coiidition  annexed,  that 
the  diiferent  devifees  fliould  liberate  them,  as  foon 
as  by  law  it  fhould  be  allowable,  on  their  refpcc^ 
tively  attaining  to  the  age  of  thirty  yeai^s.  'Which 
period  was  probably  fixed  upon,  with  a  view  to 
the  labour  of  the  flaves  aftorJing  fome  compenfa* 
tion,  for  the  trouble  and  expence  of  taking  card 
of  the  aged  or  infirm,  and  rearing  the  children. 

The  queflion,  then,  is,  whether  theTe  devifes 
are  fuftauiable?  I  hold  that  they  are;  and  no(( 
liable  to  the  rule  refpe<Sling  chattel  interefts,  li- 
mited oj>  more  remote  contingencies,  than  the  law 
a.lo\^s.  For  the  uibjeds  of  the  devifes  are  diffe- 
rent ;  inafraiich  as  in  the  devile  of  chattels,  pr6- 
ptrty  orily,  is  concerned;  but  liberty  is  dtvifed 
iii  this  calfe.  Both  facred  ri<;h':s  ijideed;  but  the 
rules  of  limitation  not  necelVurily  the  fame  with 
regard  to  them.  ,        • 

In  point  of  fa6l,  the  coniinj^ncy  a6\nally  hap- 
pened, within  a  ver}'  fmall  fpace  of  time.  For, 
within  fix  years,  from  the  date  of  Jonatlian  Pica- 
fants'  will,,  a  Jaw,  was  pafled  enabling  owners  to 
tmaucipate  their  flaves^  .     . 

But^ 


J*7 


Pleafants 
vs. 

Pleafants 


Digitized  by  VjOOQIC 


348 


Pleafantt 
t'leafantf 


AfRIL    TERM 

But,  by  this  law,  the  owner,  who  would  manu* 
ink  his  Haves,  muft  give  fecurity  to  iiuleninify  the 
public,  againft  the  expence  of  fupporting  fuch  a* 
are  aged,  infirm,  or  infants.  A  provifion  which  thfe 
decree  has  not  attended  to,  although  it  certainly, 
ought  not  to  be  overlooked.  Bflt  I  do  not  tliink, 
that  the  holders,  in  the  prefent  cafe,  (hould  be 
compelled  to  give  it  thcmfelvep.  On  the  contrary, 
I  think  the  emancipation  fliould  be  upon  the  con- 
dition, that  the  prefent  friend  of  the  appellees, 
or  forae  other  perfon  or  perfons,  will  procure  the 
fecurity  required  by  law.  Which  will  he  conlill- 
ent  with  the  condudil  of  the  Legiilature  in  two  re^ 
cent  inftances;  namely,  in  the  cafe  of  Mayo's 
flaves,  in  which  the  executors  were  by  an  order 
of  the  Court  of  Chancery,  founded  on  the  law  of 
1787  for  emancipating  th(5fe  flaves,  diredled  to 
referve  funds  enough  for  the  ourpofe.  The  other 
cafe  was  that  of  Moreman's  flaves.  In  which  cafe, 
the  aft  of  Affembly,  for  emancipating  of  them, 
diredls,  in  fo  many  words,  that  the  executor,  or 
fome  other  perfon,  fhould  be  bouind  to  inderanif/ 
the  public. 

Having  mentioned  tny  opinion  upon  the  general 
gueftion  concerning  emancipation,  I  (hall  now 
ftate  what  I  conceive  to  be  the  periods,  at  which, 
the  appellees  will  be  refpedlively  entitled  to  their 
freedom,  upon  the  conditions  juft  explained.  I 
think  they  are  to  be  emancipated  in  the  following 
order.  That  is  to  fay,  all  thofe  now  above  the 
age  of  thirty  years  immediately ;  and  the  increafe 
of  mothers  above  the  age  of  thirty,  at  the  term  of 
the  birth  of  the  child,  are  alfo  to  be  emancipated 
immediately.  But  thofe  born  of  mothers,  not 
thirty  years  at  age  at  the  birth  of  the  child,  are 
not  to  be  liberated,  until  they  arrive  at  the  age 
of  thirty  ;  and  the  fame  rules  are  to  be  obferved, 
with  refpe6l  to  their  progeny,  born,  during  the 
fervitude  of  the  mothers.  Which  feems  to  me  to 
fatisfy  the  meaning  of  the  teftators. 

The  decree  for  profits  is  I  think  new  and 
unprecedented.     Befides  the  account,  when   the 
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tedu6lions  for  tbe  trouble  and  expcncc  of  talcing      Pleaianu 
Care  of  the  aged  and  infirm,  and  foi^  rearing  of  the       p.  "^ 
linildrea  is  made,  would  probably  yield  very  little* 
Under  every  point  of  view,  therefore,  I  am  againft 
the  account;  and  think  the  decree  (hould  be  cor- 
i*e6led  in  that  rcfpe^l  like  wife. 

Some  other  alterations  are  wanting  ftill.  Fo| 
ali  the  defendants  liave  not  been  fully  heard.  Two 
tiemurred,  and  as  to  them  the  caufe  was  properly 
Lieard.  But  the  caufe  was  n^^t  in  a  proper  fituati- 
on  to  be  heard  as  to  Elizabeth  Pleafants;  and,  in 
the  cafe  of  Ned,  there  was  no  anfwer,  nof  the 
bill  taken  for  coifeflcd,  after  the  proper  previous 
Rtps.  Therefore,  I  think,  tliat,  as  to  thofe  par- 
ti<is,  the  caufe  Ihould  go  back  to  tlie  Court  of 
C.hancciy,  in  order,  that  tlie  proper  proceedings 
may  be  h:;d  therein  whh  rofpccSl  to  thernj  fo  that 
tiicy  may  have  an  opportunity  of  fupporting  their 
titles,  if  they  can  do  fo. 

Befides  no  attention  lias  been  paid  to  creditors. 

Althou:.^]!  it  ni.-iy  not  be  the  cafe,  yet  it  is  pofli- 
Jle,  tliat  John  and  Jonathan  Pleafants  owe  1  debts, 
?7hich  uro  iHil  unpaid.  If  there  be  any  f'*i.h  crc- 
lirors  their  rights  iliould  be  fecured. 

The  holtlers  of  tlie  Slaves,  may  owe  dents;  and 
"  J:^  exprcfsly  faid  to  have  been  the  cafe  of  Lo2;an. 
f^erhaps  too  foiae  of  tJium  may  have  been  mort- 
;.igecl,  or  fold  to  innocent  piirchafers,  \ipon  the 
^ita  of  poffclil');!,  and  apparent  ownership  in  the 
cgatecs.  Nv.v,  although  I  will  not  fay,  at  pre- 
ent,  whether  the  debts  and  contra<5\s  of  the  lega- 
tes oui^ht  or  ou^ht  not  to  affeiSl  the  flavcs,  bc- 
iufe  «he  cafe  is  not  before  me,  yet  the  door  fhould 
ot  be  (hut  to  enquiry-,  and  fuch  creditors  and 
•irchalers  excluded  from  fhcwing,  if  they  can, 
hat  they  have  an  equitable  lien. 

Upon  the  whole,  I  think  the  decree  fliould  be 
everfed;  and  a  new  one  entered,  conformable  to 
he  opinion,  which  I  have  delivered. 

PRNi  »LT  TON 
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PENDLETON  Pr«fident.  On  mature  confc 
deration,  I  am  of  opinion,  that  the  fuit  in  Chan 
eery  cannot  be  fuftained  upon  the  ground  of  the 
appellees  claim  as  heir  at  law  to  take  the  Haw 
for  the  condition  broken,  it  being  the  practice  d 
that  court  to  relieve  againft  forfeitures  and  not  to 
^id  or  inforce  them.  Neither  will  his  claim,  as 
executor,  have  that  effe6l;  becaufe,  having  lor^ 
fince  aflented  to  the  feveral  legacies  and  bequelts 
of  thefc  people,  he  had  fully  executed  his  powerj 
over  the  fubje6l.  At  the  fame  time,  thefe  cha- 
rafters  furnifh  a  commendable  reafon  for  his  ftat- 
ing  the  cafe  of  thefe  paupers  to  the  court;  and  it 
ought  to  be  heard  and  decided  upon,  without  & 
rigid  attention  to  iirift  legal  forms,  fince  it  can 
be  done,  without  material  injury  to  the  other  par- 
ties. 

And  upon  a  view  of  the  cafe,  I  am  of  opinion, 
that  the  paupers  are  not  legally  etnancipated  ui> 
der  the  wills  of  the  teftators  and  the  feveral  adj 
of  Alfemblyj  but  if  they  are  entitled  to  relief,  at 
all,  it  is  on  the  ground  of  a  truft  created  by  the 
will's,  that  their  manurailfion  {hould  take  place 
upon  a  contingent  event,  which  it  is  alledged  h2S 
eflentially  happened,  but  requires  an  a£l  to  be 
done  by  the  pofleffors,  who  refufe  to  perform  it, 
and  a  Court  of  Equity  can,  alone,  inforce  the  cs- 
ecutioQ  of  the  truft,  or  make  the  neceflary  ar- 
rangements therein;  and  therefore,  that  ther«  is 
no  error  in  fo  much  of  the  decree,  as  ovenrulca 
the  demurrers  of  the  appellants  Mar}-  Lc^ait^ 
Ifaac  Pleafants  and  Samuel  Pleafants  jr.  for  want 
of  jurifdi6lion. 

But,  as  the  caufe  was  only  fet  for  hearin|{  on 
the  demurrers,  and  not  on  the  anfwers  and  <exhi 
bits,  it  would  feem,  that,  regularly,  that  cour 
could  not,  in  that  ftate  of  the  proceedings,  have 
proceeded  to  a  hearing  and  decree  upon  the  Jne 
rits:  Neverthclcfs,  upon  the  principle,  blsfieff^ 
ftated,  of  not  adhering  to  ftrift  form,  in  this  piv 
per  cafe  where  effentialjuftice  can  be  done;  ^fcnci 
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Ae  mnrwers  of  thefe  three  defendaRCs  put  their  Fl^^iaou 
Befence  upon  the  wilU  andadlsof  Affembly,  witlv-  p,  **!lnl« 
Dut  ^Hedging  any  fa£ls  to  influence  their  conftruc** 
cion^  and  the  counfel,  on  both  fides,  have  argued 
the  merits,  at  large,)  the  court  hive,  in  this 
cafe,  for  conTenience,  without  meaning  to  fix  * 
precedent,  confidered  and  determined  the  gene- 
ral queftion;  leaving,  however,  the  claims  of  Eli* 
2abeth  Pleafants  and  OanW  Teafdale  to  part  of 
the  paupers,  under  titles  paramount  to  the  will  of 
fohn  Pleafants,  and  the  queftion,  how  far  thofe  in 
the  poffeffion  of  Mary  l,<^an  fliail  be  liable  to  the 
debts  of  her  huiband,  <^n  for  dificui&on  in  the 
Court  of  Chancery,  upon  proper  Aaten^ents  of  the 
fa6l8,  and  exhibits  relative  thereto;  which  they 
are  to  be  at  liberty  to  introduce  in  that  Court. 

Although  the  teftators,  at  the  time  of  making 
their  refpeclive  wills,  had  not  power  to  manumit, 
and  if  they  bad  devifed  them  upon  condition  that 
the  devifees  Iliould  emancipate  them  immediately 
the  condition,  being  unlawful,  would  have  been 
void,  and  the  property  veiled ;  yet  a  condition, 
that  they  Ihould  become  free  when  the  Jaw  would 
permit  it,  was  not  of  that  fort. 

To  confider  this  freedom  in  the  light  of  a  limi- 
tation of  the  remainder  of  a  chattel,  upon  a  coa- 
tingent  event,  it  would  feem  to  affimilate  to  the 
:afe  of  fuch  remainder,  limited  over  upon  a  gene* 
rz\  dying  "wltboutissucy  and  therefore,  void ;  fince 
the  Legislative  p^rniiffion  might  never  be  given  ; 
biight  be  afforded  one  hundrtd  years  after;  or  at 
inv  earlier  period.  And  tlie  wiU  in  the  other 
:afe,  is  allowed  to  be  the  rule  of  judgment,  unal- 
tered by  the  event,  althongh  the -</yift^  without 
'ssuc  fliail  happen  in  a  reafonable  thnc;  all  being 
f.volved  in  one  fate.  But  I  am  of  opinion,  that 
t  would  be  too  rigid  to  apply  that  rule,  with  all 
is  confequenees,  to  the  prefent  cafe;  and  that  a 
reafonable  principle  ought  to  be  adopted,  to  fuit 
ts  peculiar  cifcumftances ;  whi<ih  4»^  that,  if  the 
rveat  happens  whilft  the  flaves  remain  in  the  pof- 
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I^ka&o\u      feffion  of  the  family,  without  change  by  the  i^ 

'^'f'  tervention  of  creditors  or    purchalers,    fince  tb| 

>    1  "'^l      contending  parties  would  be  thoCs  whofc  intercSi 

had  been  contemplated  by  the  tefiators,   tfee  U* 

queft  ought  to  take  place:     But  that  the  cafe  oc 

iiich  intervening  claims,  not  being  in  the  viewc! 

the  teftators,  it  ought  to  he   considered,   how  fc 

they  fhould,  in  equity,  prevent  the  devife  of  tl? 

manumHTion  from  takiiig  ^e£l.     So  far  therefore, 

as  concerns  the  fan>ily,  I  ibould  have  had  no  i'd- 

-ficulty,   in  decreeing  in  favour  of  the  paupers,  'i 

the  wills   had  dire<bled  ft. general   emancipatioL, 

when  permitted,  and  the  LegiiUture  had  permitted 

it,  without  any  condition  annexed  to  it« 

The  difficulty  arifes  from  the  teftators  not  hiv* 
ing  direfled  a  general  manumiilion,  when  pennit< 
ted  bylaw;  but  aiiniitled  one,  direftinp-  all  f: 
ture  generations  of  thcfe  people,  born  wlulft  thcii 
mothers  were  under  thirty,  to  fcrve  to  that  ipr 
founded  no  doubt,  upon  a  couliJtration  of  the  W 
tereft  of  his  family,  and  ihatof  the  (laves. 

On  this  middle  ftate  the  Legiflature  have  noti 

clared  their  will  i  exctpt  in  a  cafe,  which  aifcsi 

ktes  to  this,  namely,  that  of  mulattoes,  the  dti 

fcendants  of  a  free  white  woman   by  a  negrot 

all  of  whom,    born  whilft  the  mother   was  uni^ 

thirty  one  years  of  age,  were  to  ft;rve  to  that  ag^ 

in  all  generations,  by  an  adl  pafled  at  an  early  pd 

riod,  and  continued  in  force  until  1764,    when  i 

was  repealed;  which  is  not  conclufive,  as  to  the 

will,  upon  the  prefent  fubjec^t.     On  the  other ba^ 

the  Legi£ature  have  permitted  a  voluntary  ual^ 

mited   emancipation,    but   annexed   a   conditio^ 

that  the  p^rfon  liberating  fliall  fupport  ^ndi  maiii 

tain  all  fuch,  as  in  the  judgment  of  the  Court  cr 

not  cf  sound  minder  body  or  above  45,     or  niilei 

under  the  age  of  21,  and  females,    under  18;   * 

be  levied  upon  him,  or  his  eftate,  by  order  of  tli 

court  in  cafe  of  neg^edl  or  rcfafal.     On  thefe  teri 

the  teftators  bav^  not  declared  their  minds,    wb 
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therthfiy  would,  or  would  not,    have  coiiipeUe4      1^1«*fiM» 
the  devifccs  to  emancipate,  fvbjtA  to  tbaiQ*  f\tr\(in/t% 

Under  this  difficulty^  the  Court  endeavored  to 
tnodel  a  decree,  to  aftedV  the  purpofe  of  the  paa» 
pcrs,  without  eflcntially  violating  the  wills  or  ttai 
laws  ;  and  was  of  opinion,  that  the  limited  ms« 
numiUlon,  according  to  the  modifications  in  the 
y/ills  of  tlie  teftators,  could,  alone,  take  P}^^^f^ 
and  be  decreed ;  and  W9uld  have  found  no  difficul- 
ty in  making  fuch  a  decree,  from  theiilence  of  tlie 
Legiflature,  on  fuch  a  (late  of  fervitude  (finceit 
might  in  future  a£l  upon  the  fubjefl,  and  either 
continue  or  difcontinue  it,)  but  had  infuperablis 
difllculty  upon  the  term^  Impofed  by  th^  law; 
which  may  be  important.  -  The  perfon  empower- 
,ed  to  emancipate,  had  an  opportunity  of  judging, 
vi'heth^rhe  would  do  the  a£t  upon  that  condition^ 
In  the  prefent  cale,  the  devifees,  the  l^gal  propria 
tors,  oppofe  the  n^auumii&on,  an^  the  c^ueftion  i«, 
whether  they  ihal)  be  compelled,  under  the  willf, 
to  do  the  a£k,  be  fubje6l  to  new  hardftups,  not  in|- 
pofed  on  them  by  the  wills,  and  on^  which  no  peir« 
fon  can  fay,  what  woul4  have  been  the  deciuon, 
had  th^  tei^litors  ^onfempUted  the  l\ibj^£);  f 

On  Moremans  will  an  a6l  paied  in  1787,  recite 
jnghis  will  in  1778,  by  which  he  devifed  ceruxi; 
daves  by  name  to  each  of  the  different  legatees  to  ent 
^oytheirlabor;  the  males  to  21,  the  feinal^s  to  18, 
and  then  all  to  be  free ;  except  fome,  devifed  %o 
hit  wife,  which  (he  was  to  have  for  life,  and  thei| 
^  they  w^e  to  be  free;  and  except  another  parcel,  wfa^ 
were  to  be  immediately  free,  Tb«  a£l  d^v^d^s  thtn^ 
into  four  clafTes. 

w  Thofe  who  w»|#  betwoiui  21  an4  45t 

2.  Thofe  devifed  to  the  mother  then  dead^ 
which  two  clalTes,  were  to  be  immediately  free^ 
as  if  born  fo  j  and  their  increafo  were  allp  tp  be 

3.  All  under  2 1  and  18  were  to  be  free,  when 
the^  attained  thofe  ages,  and  th^  in^reaif  <^tb^^ 
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^^*  ,^      i....-::-.   ...•:■ 
,j?i^aiafflf«      to  be  flr^w^Att  future  period,  were  to  be  free  wn 

*^—  ^*^         the  parents^ 
Plcafants 

♦i.  4*  Tbofe  above  45,  to  be  free,  when  Johnfo 
:the  executor,  or  any  other  fcould  enter  into  bon(i 
«-with  japproved  fecurity  tp  the  County  Cour 
with. condition  that  they  fliould  not  become  char 
able  tathe  public.  This  was  in  fpirit  purfuedl 
'Z  majority  of  the  Court ;  and  a  decree  has  bet 
formed,  to  the  following  effeiSl;. 

"  The  court  is  of  opinion,  that  there  is  no  ei 

**  ror  in  fo  much  of  the  decree  of  the  faid  Hlg 

'**  Court  of  Chancery  as  overruleth  the  demurrer 

"  of  th^  appellants  Mary  Pleafants,  Ifa.ac  Pit; 

***  fants^aiid  Samuel  Pleafants  junior  for  want  < 

;"  jurifdiiftton  in  the  faid  court,  but  that  there  i 

***  error  in  fome  of  the  principles  on  which  the  di 

*•*  cree  upon  the  merits  is  founded  and  part  of  li 

*'  reafoning,  thereupon,  is  not  approved  by  th 

•^  court:      Therefore  it   is  decreed  and  orderc 

**  that  fo  much  of  the  faid  decree  as  overruleth  ti 

•*  faid  demurrers,  be  affirmed,  and  that  the  rd 

^**  due  of  the  faid  decree  be  reverfed.     And  thi 

•*  c^urt,  proceeding  to  make  fuch  decree  as  ti 

••*  faid  High  Court  of  Chancery  fliould  have  pn 

.^  nounced,  is  of  opinion,  that  altho*  the  teftatur 

•*'  at  the  time  of  making  iheir  refpeftive  wills,  ha 

'*  not  power  to  manumit,  and  if  they  had  devife 

*'  them  upon  condition   that  the  devifees  flioJ 

i**. emancipate    them   immediately,    the  conditiJ 

w*?  being  unlawful,  would  have  been  void,  and  tb 

.*i  property  yeftedj    yet  the  condition  that  the 

*'  fhould  become  free  when  the  law  would  pcnci 

**  it,  was  not  of  that  fort.    That  to  apply  the  n' 

•*  refpe\$Hng  the  limitation*  df*  the  remainder  of 

.  •*  chattel  upon  too  remote  a  contingency,  with  i 

**,  ite  confequences,  to  the  prefent  cafe,  would  1^ 

*«*j:oo  rigid,  but  that  a  reaionable  principle  oul* 

*'  to  be  adopted  to  fuif  its  peculiar  circumftanci: 

*'  which. is^his,  that  if  the  event  happens  \vh*' 

"the  flaves  remain  in  the  pofleffion  of  the  £^mi 

•  **-withoiit  change  by  the  interTcntiaa  of  credivci 
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or     purchafers,.   fince    the    contending    partte*       Ploafantf   '* 
\?vould  be  thofe  whoti  intftreft  had  bpeo  ctHitom-       p^t^^^ 
plated  by   the   teltatora,  the  beqUeft  ouglu  to*     nearftnts* 
take  place;  but  that- c he  c ale  of  fuch  intcrve^- 
inf5  claims,  not  being  in  the  view  o£  t;hfi;te^a-' 
Tiors,  it  ought  to  be  confidercd  hftf^  i%r  t^ey 
fHould  in  equity  prevent  the  devife  of  ihe-mar>U'*. 
miflion  from  taking  eflfeft.     So  far  therefore. as 
concerns  the  family,  the  court  would  have  had 
no  difficulty  in  decreeing  in  favour  of  *  the  pati- 
pers,  if  the  willfi  had  direiJled  a  gencr:]tt  eniftu- 
cipation,  when  ]Jermifted,  by  law^  and  the  J*c* 
giflature  had  permit tdtl  it,  inciiout  any  conditi- 
on annexed  ;  but  a  difficulty  arifes  from  the  tef«» 
'  tatord  not  having  dire6led  a  general  ntai/umiiii^ 
on^    when   allowed  by  law,  but  a   limited  -one, 
dire6ling  that  all  futuregeaierations  of  thefe  peo- 
^  pie,  botn  whilft  their  mothers  were  under,  t!}ir^> 
'  ty,    fhonjd  fervo  to  that  age;  founded,  no  dj[>ubt,' 
^  upon  confiderations  of  the  intereft  of  big  family j> 

*  and  that  of  *tlit^  ilaves ;  on  which  oiiddle  ij^te 
^  the  Le^fla'ure  have  not  declared  their  _wiil|^ 
^  and  on  the  other  lianJ  the  Legillature  have  per-* 
P  mitted  an  unlimited  emancipation  but  annexed  a 
^  condition  impoAng  upon  the  perfoa  liberating^ 
'  certain  terms  for  the  fake  of  the  comraunity,  of- 
'  which  the  perfons  making  voluntary'  manumtfli** 
'  ons  might  judge,  whether  fhcy  would  do  the  a6l 
'  upon  thefe   terms,  and  ufe   %hc^r  plcafure,  and 

*  on  thefe  terms  the  teftators-  have  nor  declared 
^  llieiF  mjndsv  whether  they  would  or.  would  not 

*  have  compplkd'thfe  -deVifees  aguinft  their  incli- 
^  nation,  to  emancipufe   fubje6l  16  them.     Under 

*  this  difEcult}''  the  court  endeavoured  to  model  a 
'  decree,  to  effe^l  the  purpofe  of  the  paupers, 
^  without  efTentially  violating  the  wills;  and  is  of 

*  opinion  that  the  limited  manumiflion  according 
'  to  the  modifications  in  the  wills  of  the  teflators, 

*  can  alone  take   place  and  be  decreed,  and  that 

*  the  terms  fv)r  fecuring  the  public  againtl  the 
'  maintenance  oF  the  aged  or   iiifirm,  cannot  he' 

*  equitably   inipofed   ujion   the   de 'ifees.        It    » 

"  therefore 
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Plea/aAtt      <*  therefore  further  decreed  and  ordered  that  i 

"  the  flavcs  of  which  the  teftatprs  were  pofl'cffcd 

**  as  their  property  at  the  time  of  their  refpe£llve 

**  deaths  not  fubjefted  to  the  cjaims  of  the  credi- 

**  tors  or  pttrchafers  before  ftated,  and  who  are 

•*  now  above  the  age  of  forty  five  years  and  their 

**  tncreafe  born  after  their  refpe£lxve  mothers  haJ 

**  attained  the  age  of  thirty  years  (fo  fopii  as  Ha 

**  bert  Pleafants  the  exeeutor,  the  fi?veral  tniftees, 

**  or  any  other  perfon  fliall  ii)  the  courts  of  the  f* 

^  v^ral  tounties  in  which  the  faid  flaves  refpedivc- 

*•  ly  refide  enter  into  bonds  with  approved  fure- 

'•  ties  payable  to  the  Juftices  then  littpg  in  eacbj 

**  cclttrr,  and  their  fucceflbrs,  with  caiidition  that 

*^the  faid  flaves  fliajl  not  become  ch^irgeable  to 

"  the  public,  or  enter  into  one  fujch  boi^d  for  tbo 

^^  whole  la  the  General  Court,)  ajid  4l  fwh  as  ^x% 

*>  now  above  thirty  and  un(ier  the  age  of  forty  five 

*f  years  immediately  fliall  b^  emancipated  and  let 

**  free  to  all  intents  and  purppfes,  in  like  manner 

^  as  if  they  had  been  born  free$  and  that  all  who 

^  are  now  under  the  age  of  tliif ty,  and  whofe  mo» 

**  thers  had  not  attained  that  age  at  their  birthi 

^and  all  their  future  defctndantp,    bprn  whilll 

**  their  mothers  are  in  fuch  fervice,  4^  lerve  their 

•*  feveral  ownejrs  until  they  fliall  refpe<!i^ivcly  at* 

*'  tain  the  age  bf  thirty  years,  and  then  be  in  likf 

"  manner  free ;  and  when  their  freedom  (haU  fe- 

**  verally  take  efFedk  according  to  tlri^  de^ree^  there 

"  fliall  be  delivered  to  each  ^  them,  by  their  re- 

*'  fpedlive  maflers  or  miftreftep^  a  cartificate  writ* 

**  ten  or  printe4>  attefting  their  freedom,  in  fucli 

"  form  as  fliall  be  dire^cd  by  the  faid  High  Court 

**  of  Chancery,     Thft  no  acpount  ought  to  be  tak- 

'*  en  of  profits,  it  being  unufual  in  fuch  cafes,  and 

**  leCs  reafonable  in  this  very  difficult  one.     And 

V  the  caufe  is  remahded  to  the  faid  High  Oqurt  of| 

•*  Chancery  for  a  ftate  to  be  taken  of  the  prefent| 

**  condition  of  the  feveral  perfons,  and  their  rights 

^*  afcertained,  according  to  the  principles  of  this 

*^  decree ;  alfo  for  farther  proceedings  to  be  had, 

^^  relpedling  the  claims  of  EUaabeth  Pleafants  and 

«  Daniel 
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^  Daniel  Tcdfdale  to  part  of  the  flaves,  under  ti- 
'  Lies  paramount  tp  the  will  of  John  Pleafants, 
^  and  the  claim  of  the  creditors  oF  Charles  Logan, 
^  upon  proper  ftatcinents  of  the  fadls  and  exhibits 
"  relative  thereto ;  which  they  are  to  be  at  Uber- 
*  ty  to  intryduce  in  the  iaid  court.'' 


3  R  A  X  T.  O  N 

agaimt 
ANDREWS- 

BRAXTON  appealed,  from  the  Court  of  Chan-     tf  IHet^U 
cery^  to  this  court ;  and  then  died.     As  nO  ltatdic«, 
t»erfon  would  take   adminiftration  on  his  eftate,  it  *"?^  *^ 

was   comniiued,  by    the   Huftings    Court,  to  the  P^.*"^?.?      „tl!' 
c     •  .•    I  II    °      t        T.     !•    A  r    Win  liter  on  hi*, 

ocrjeaat  ot  rhi  city,  agreeable  to  the  act  of  Al-  edatc,  •  ib  that 

fcinbly.     I^t^v:  Cad:  176.  siSi.  di.  the  ccirt  or- 

A  ictre  facias^  was  moved  for  againfl  the  Ser*  ■  ^^  ^J  ^^i^^ 
jtaat,  to  revive  the  appeal.  'poflTcflionotit^ 

The  court  thout;ht  it  was  a  Cafe  not  provided  to  levivt:  the 
f'>r,  by  the  a6k  of  Altembly.  And  nothing  was  appeal,  lies  a* 
taken  by  the  motion.  gamfttheScr- 


N.  B.     The  caui'e  lay  over  for  fevcral  terms; 
♦ud,  iit  len^ili,  was  finally  abated. 
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M'CONNIGO  ^  «/.  ExRS.  ofHOL. 
L  O  W  A  Y. 

agaivst 

C  U  R  Z  EN.  «        •   • 

A   €onftff.  ^fi  ^HlS  was  an  appeal  from  a  decree  of  the  High 

Hce,   ^ho  rcl  -.9      Court  p^Chanc^ry,  >aere  Curzen  brought 

ccivw  no  or-  a    bill   againft   HWlcrway^  e  ra.    ftatUig,    That  iu 

ders     to    the  1780  he  configned  the  fir,jp  Hero's  revenge^    wiin 

«>ntrary,miy  her  cargo,  to  Holloway  at  Poterfbu re  m  Virginia, 

fell  on  the  cul*  ^     1       t^r     rj     n      l-              l     i_  i      j- 1     r        ^.     ' 

tomtry  credit  ^^  "^  diipoled  of  by  him  ;  \vr  rh  he  did,  loine  untc 

of  the  place,  in  the  enfuing  year,  for*  ^  205,07  ii  of  whioh 
The  cxecu-  ^7726:2:4,  by  Hollowayp  own  rtaten^ent  ap- 
^'neft^'S*  pcaiJ-to.l^  diie  j  and  that  tJic  plaintiff  is  entitled 
be  h'able  Ibr^  ^  receive  the  fame,  ii  tol.auco,  at/"  70  per  cwu 
^tftanding  ^^  will  appear  by  lIollowa)s  letter  of  the  rpth  of 
<l«bt»,  •  \inler«  Augufl  178  I.  That  befiJes  the  above  balame 
•fcerebe  gi-oit  j^g  plaintiff  ehims  an  account  for  800  weight  of 
*A*^heap*  coffee  part  of  the  fail  cargo,  kept  by  himfelf,  and  I 
poiiument  of  ^^  ^^  P^^*^  ^^^  ^"  tobacco  at  the  fame  rate.  That' 
*gents  to  ctd-  the  coffee  was  tlien  worth /^  3720  paper  currency, 
Ua.\^prifrafa  That,    on    the   i8th   of  April    178^,    Hoirowavj 

^JV^^^^""^  tranfraitted  u»  the  plaintiff,    then  refident  in  Bal'.' 
dwediligtnce.     .  -      \g       ^      \  r  i»j  r 

So  that  tJic  t*"^^'*®  *^  Maryland,  tiotcs  for  1-13  hhds.  of  to- 
conrtgnormult  bacco,  amounting,  inclufive  of  warehoufe  expen-i 
'afterward*  ces,  to  ^118,926;  18;  pretending  that  it  wai  I 
|>rove  the  ncg-  received  from  the  purchafers  of  the  confignmeni. 
'^Wherc  the  ^^^^  ^^^^  whole  of  this  tobacco,  was  (hortly^ifur, 
evidence  was  deftroyed  by  the  Britiflii  and  ihe  plaintiff  believes 
defeftiveasto  a  confiderable    part  of  it,    being;   the    tobacco  of 

a   particular     HoIJoway  and  not  of  thej^laintiff,  was  fraudulent- 
item,   no  dc-  -  •*  .  » 
cree  ^s  to  that                                  *  v      I 
item  was  made           ,       ■                  — teggeegggggg 

^•i^ff^Kl"^''        *  The  above  caie  w?s  accidentally  omitted,  in  publiflnngi 
•n^Xuid^-  ^^  *'***'  *^^  **^^  Oabber  Term  1799.     It  is  therefore  in;eit.  | 

ed  account.   '  ^^  "^"^'  

Specie  dur- 
ing the    war,  rency,  biit  a  commodity  at  market;  and  itcm$  of  fpt-cie,  ad- 
was  Bot  an  ar-   vanced  during  that  period,  ihould  b&  extended^  at  the  vaiuc, 
tide  of  cur-  at  the  timt  of  the  advance  made* 
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ly  fcnt,  when  Holloway  apprehended  tTie  Britilh 
vould  deftroy  it.  That  in  1780,  the  plaintiff, 
likewife  corifigned  to  Holloway,  the  4'chooner 
Bloflbm,  with  he  cargo;  the  nctt  proceeds  of 
which  amounted  to  ^  334^1 :  16;  of  which  th^ 
plaintiff  has  received  3317  *  dollars,  continental 
money,  leaving  a  balance  cue  tlie  plaintiff  of 
/^  235*0:10,  payable  in  touacco,  at  £  70  per 
cwt.  The  bill  therefore  prays  an  account,  and 
payment  of  the  balance  ;  and  for  general  relief. 

The  anfwcr  admits  the  faid  fum  of  £tj26  :  i  t^ 
paper  currency^  on  2 ill  Auguft  1781,  and  thit 
the  fame  was  payable  in  tobacco  at/ 70  per  cwt. 
It  alfo  admits  the  coffee  to  have  been  on  hand,  up- 
on the  19  th  of  Auguft  178 1 ;  but  refers  t^an  account 
to  fllew  how  it  was  difpofed  of.  Infifts  tliat  the 
tobacco  notes,  remitted  were  the  property  of  the 
plaintiff,  and  not  fraudulently  fent ;  but  thit 
they  were  hone ftly  remitted,  the  plaintiff  hf^Hn^ 
then  a£lu ally  Cent  for  100  hhds  ;  and,  at  that  time, 
that  thefft.M^as  little  or  noprofpe$l,  that  the  Britiih 
would  go  to  Ceterfburg.  That  ;^he  cargoes  were 
fold  at  the  cuftomary  credit  of  the  place,  as  no  di- 
redions  to  the  contrary  were  given ;  and  there 
are  fundry  outftanding  debts,  due  from  the  pur- 
chafers.  That  proper  fteps  have  been  taken  to 
colledl  the  fame,  but  feveral  of  tlio  defendants 
have  plead  the  a£l  of  limitations. 

The  Court  of  Chancery  referred  the  accounts 
t:>  a  commiffioner  ;  who  allowed  the  plaintiff  the 
tiiurge  for  the  coffee  and  the  other  debits ;  but 
credited  Holloway  for  the  143  hhds,  of  tobacco 
Tent ;  and  reported  a  balance  of  ^  28929  '.9:7, 
payable  in  tobacco,  at  /  70  per  cwt.  amounting 
to  41,328  lbs.  tobacco,  with  intereft,  on  the  whole 
bahnce,  from  the  ift  of  September  178 1  until 
paid.  The  commiffioner  refufed  to  make  any  al- 
owance  to  the  executors,  for  the  outftanding 
kbts,  there  being,  as  he  alledged  no  proof  of 
proper  fteps   ialc<;n  to  coU.q£1  them  j     and   HuUo- 

way 
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M *Co!mi«o    way  when  h^  rendered  his  account^  had  not  e^« 
'y'         ^pted  them. 

Curzen.  ^  * 

V  ,  ^  The  plaintiff  excepted  to  the  reporti  far  havkg 

credited  the  143  hhd^  tobacco. 

The  defeiidal^ts  alfo  excepted  to  the  report. 
!•  Becaufe  the  otttftanding  debts  were  not  allowed, 
as  the  proper  ftcps  to  recover  them,  had  been  tak 
en;  2.  Becaufe  ^e  eftate  could  at  moft,  only  have 
been  liable  for  a6lual  afcertained  failures;  an^ 
noni  fuch  were  (hewn,  on  the  contrary,  in  one  in- 
ilance,  that  o£  Bapiiler,  the  whole  difpate  w^ 
whether  i^  Ihould  be  pjiid  in  moncv,  or  the  cerJ 
tificate  given  for  it,  by  the  public  \  for  whofe  ufc 
the  commiffioner  as  executor  of  ^annifter  alledg* 
<ed  it  was  bought.  3^  Becaufe  the  commiilionej 
had  debited  the  defendants  with  the  coffee.  4  Be- 
caufe the  commilfioner  had  turned  a  debit  of  ^ 
half  Johannes,  into  paper  money,  at  140  for  one 
and  then  recharged  it  in  tobacco  at  /^7P  per  cwd 
5.  Bccaufi^  inhered  was  allowed  from  S^p^embei 
1781. 

The  Court  of  Chancery  difallowing  the  plaia< 
tiffs  exception,  eftabliftied  the  credit  to  the  defen 
dant  for  the  143  hhds  tobacco;  and  declared  iu 
opinion.  That  the  outilanding  deb^s  ought  to  bJ 
credited,  if  the  proper  fleps  were  taken  to  reco 
ver  them^  and  they  would  now  give  a  power  a 
attorney  to  the  plaintiff  to  coUe6t  them.  Thi 
the  half  Johannes  ought  to  ftand  in  money,  awl 
referving  the  quefHon  of  intereft,  recommitted  th< 
report  to  th^  coramiffionert 

The  commifiioner  in  his  fecond  report  correflci 
the  charge  as  to  the  half  Johannes,  ftating  ir  a 
^  48  fpecie ;  but  in  other  refpefts  he  reportw 
the  balance,  as  in  his  former,  report*  In  hi 
remarks  he  flated,  That  the  defendants  had  file^ 
a  lift  of  the  outilanding  debts,  witn  a  power  c 
attorney  to  the  plaintiffs  to  colledl  them.  Tba 
Holloway  died,  on  the  19th  of  Oflober  1781 
fponjfter  which  au  agent;  was  ^^ppojntcd  to  mwiag' 

the 
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theeftate;  and  when  he  left  Peterfburg  another    M'ComOcq 
agent  was  appointed;  bdth  perfons  of  kijown  abili-       ^  '*'' 
ty;    and  therefore  tha>  the  defendants    infilled,       ^^*^» 
they  had  done  all  that  was   incumbent  on  them* 
Tt)at  Baniftcr^i  debt  was  for  a  hhd.  of  rum  bought. 
for  public  ufe,  aud  that  the  agent  would  not  ac- 
cept of  the  certificate.     T&at  the  defendants  had 
produced  a  memorandum  in  the  hand  writing  of 
otewart,  who  is  now  dead,  but  was   a   clerk  to 
Htlloway,    in   order  to  fhew,     that  the   coffee 
(with  many    other   articles)   was    fent   into  the 
country,  out  of  the  way  x>f  the  enemy ;.  and,  as 
th^ir  teftator  4ied  foQn  after,  that  they  prefume  it 
Was  loft. 

Holloway's  letter,  to  Ciirzen,  of  Auguft  19th 
1781,  fays,  he  has  about  800  lbs.  coffee  on  hand^ 
iof  which  a  bag  is  kept  for  the  plaimifi*  according 
to  inftrudtions. 

Stewart'i  memorandvun  referred  to  in  the  report 
Is  headed  as  follows* 

AHit  of  sundry  go^ods^  lodged  vfitb  sundry  persons 
belonging  to  John  Hollov^qy  deceased iy8i. 

I    And  in  it  is  an  entry  in  thefe  words. 

"  In  the  hands  of  Baker  and  Blow,  fome  fugar 
"  and  coffee,  at  Wine-Oak,  belonging  to  Richard 
"Gurzen,  S.  L  R.  to  be  fent  him." 

And  another  in  thefe  wordaw 

I  **  Five  bags  coffee,  belonging  to  Richard  Cur# 
"  Een,  1  barrels  fait  do.  Jamef  Wilfon.  Sold  Joto 
•*  Pride,  he  fays. 

There  are  various  letters,  accounts  §tc.  ia  the 

record. 

i 

I  The  Court  of  Chancery  decreed  the  defendants 
|to  pay  the  balance,  reported  by  the  commiflioner, 
yi  the  laft  report,  to  be  due  to  the  plaintiff,  with 
intereft  from  the  ift  of  September  1781,  "  upon 
*'  payment,  by  the  plaintiff,  to  the  defendants  o^ 


X* 
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M'Oomiico    «#  tbttf'  eight  pounds  of  cun^nt  money  of  Virpnia, 
-,  '^^    ^       **  for  the  twenty  half  Johannes  aforetaid,  with  in- 
curzen.      ^  ^^^^^  thereupon  from  the  fame  firft  day  of  Sep. 
V  tember.'? 

The  d^fcnjiants  appealed  to  this  Court. 

Gall  for  the  appellants.  Where  a  confignefi 
who  has  no  orders  to  the  contrary,  fells  goods  ob 
the  euftomary  credit  of  the  place,  he  b  juftifiaUe 
by  the  knowii  rule  of  mercantile  law ;  and  therefore 
he  is  not  liable  for  faiH^res  or  accidents  notarifing 

from  his  own  mlfcondu6L 

■* 

In  the  prefent  cafe,  the  go'ods  were  fold  on  the 
cuftoraary  credit,  and  therefore,  according  to  the 
f^le  jdft  *m<^ntioned,  Hollowa^  was  not  liable  for 
fiittire  lofTes^  not  arifing  from  his  mifcondu& ;  elpe- 
cially  as  it  aj^ar^,  tl^t  the  plaintiff  adualljr  ap» 
proved  of  what  he  had  done. 

There  is  no  ground  for  imputing  the  fubfequeiit 
loffes,  if  any  have  taken  place,  to  the  mifcondufl 
^f  ih^  coi^figneeor  his  e]^ecntors.  Not  the  firft; 
becs^ufe  the^  fales  were,  chiefly>  made  in  1781, 
and  the  debt^,  from  the  iituation  of  the  country, 
could  not  be  collected  daring  lus  life  time^  as  he 
died  in  OAober  1781;  and  therefore,  uto  Uame 
attached  m  him:  Not  the  fecond;  becaufe,  if 
feme  little  time^  |or  the  func^ral,  the  qualifying  of 
the  executors,  their  making  themfelves  acquainted 
with  the  teftators  affairs,  and  for  the  inclemency 
of  the  ftafon^  !s  aUowed,  it  will  be  found,  that  they 
CAuld  iiot  hav^^bjitf  n  ii\  a  fituation,  to  have  commenc- 
ed the  coIle£lion,  until  the  fpring  of  178:^ ;  by  which 
time  the  fb;  months  a£l  of  limitations  had  barred 
tbe  claims}  and  therefore,  no  blame  attaches  on 
the  executors,  either. 

But  the  fault  was  in  the  plaintiff  himfelf.  ¥or 
the  executors  could  not,  regularly,  have  proceed- 
ed to  collefl;,  without  authority  from  him;  to 
whom  the  debts  belonged,  and  who  might  have 
them  collided,  or  not,  as  he  thought  proper.     He 
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£d  not,  give  this  authority  though,  or  e^Il  for  ll*C<H]hit« 

the  debts.    But  he  ought  to  have  done  otie,  or  ^^^ 

the  other;  and  therefore,  if  there  has  been  znf  C^^^ ^ 

Improper  delay,  it  is  imputable  to  hirnfel£  w     } 

The  executors,  howevpr,  ufed  as  much  dilir 
^nce  as  the  nature  of  things  would  admit  o& 
rhey  appointed  agenu  to  manage  the  eftate  and 
ColIe£l  the  46l>ts:  Which  agents  proceeded  in 
the  colledlion,  as  well  as  they  oouid;  and,  if 
they  failed  in  their  attempts,  it  was  the  mirfor* 
tune  of  the  plaintiff,  and  not  the  fault  of  the  exe* 
cutors ;  who  did  more  than  their  duty  required ; 
and  therefore,  inftead  of  meeting  with  reproach, 
they  have  merited  the  thanks  of  the  plaintiff. 

But  it  is,  certainly,  ^,  proceeding  of  the  firft 
impreffion,  to  attempt  to  fubje(:l  the  executors  to 
a  lofs  of  the  debts,  when  the  confignor  appears 
to  have  takpn  no  proper  fleps,  to  recover  them* 
The  principles  of  univerfi^  jirftice  demand,  that 
the  debtor  (hould  have  been  firft  difcuffcd;  becaufo 
{le  might  have  made  fatisfaftion ;  and  then  there 
would  have  been  no  ground,  even  in  pretence,  for 
complaint  againft  th^*  confignee  or  his  executors; 
who  could,  at  mpft,  oi^ly  be  liable  fpr  culpable 
negligence.  Bat  the  plaintiff  does  r>oc  venture  to 
charge  them  with  ^nyt  Nor,  indeed,  could  he; 
for  he  was,  throughout  1781,  willing,  that  the 
balances  fhould  remain  in  the  hai^ds  of  the  debt- 
ors. 

It  is  no  argiimcDt  to  fay,  th'at  Il^Ilo^yay  did  not 
in  terms  objedl  to  bad  eights,  vA\cu  he  returned 
the  accounts  to  the  pl.iintii?'.  For  that  was  unne-r 
ceff<iry;  becuufc  tlie  law  implied  it.  Bcfidcs,  in 
his  letter  of  the  19th  of  Augiift  1781,  he  fa^s,  he 
cannot  make  the  accounts  more  accuiatc,  o^^ing 
to  the  conlufion  his  books  and  paper.^  were  in^ 
from  the  fituation  of  the  country.  Which  ft?ews 
he  was  merelv  making  a  general  eRiniate,  for  (}ie 
plaintiffs  fatififaftion,  without  meaninpf  to  d -tVend 
to  particulars.  In  fuch  a  ftate  of  thing.^,  an  ex- 
ception 
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M*CoAntt« 
Curzen. 


ce^tibn  was  not  to  be  looked  for  by  the  one,  nor 
thought  of  by  the  other* 

The  coffee  was  clearly  an  improper^  chai*g^ 
againft  the  eftate;  becaule  the  memorandum  ot 
Stewart  fliews,  that  part  was  depofited  with  Ba- 
ker and  Blow  to  be  fent  to  the  plaintiff,  who  had 
Mrritten  for  it;  and  that  another  part  was  dcpofit. 
ed  with  Wilfo«  in  the  countr>^  to  be  put  out  of  th^ 
reach  of .  the  enemy ;  and  that  it  \vas  aftcr>^ards 
fold  to  Pride,  and  not  kept  by  HoUoway  for  himt 
fcU,  a|  the  bill  fuppofes.  The  condluft  of  Hollo* 
way  therefore  was  perfeiSUy  correal  j  andof  courfe 
©othing  like  mifconduft^  with  regard  to'  it,  can 
be  imputed  to  him ;  but  this  article  Hands  in  vol  v- 
^d  in  the  common  calamity  of  the  times,  which 
the  plaintiff  muft  bear,  as  he  has  nothing  to  objec^ 
with  refpedl  to  it,  in  the  con4u6l  either  of  the 
confignee  or  his  executors. 

Nothing  can  be  mora  untenable  thin  the  at* 
tempt  to  lubjefl  the  eflate  to  the  payment  of  Ba- 
nifters  debt.  For  it  is  not  pretended  to  be  loll, 
tut  the  whole  qucftion  was,  whether  a  certificate 
or  money  fhould  be  received.  Of  courfe  there  is 
hot  the  flighteft  colour  for  this  charge.  Becaufe 
if  Banifter  bought  the  rum  for  the  public,  it  is  a 
debt  due  from  the  public  ^^  and  therefore  the  plain- 
tiff muft  receive  payment  in  the  mode,  in  which 
other  creditors  of  the  public  are  paid.  At  all 
events,  it  is  a  matter  between  the  plaintiffand  the 
public,  or  the  executois  of  Banifter,  and  not  l^c* 
tween  the  plaintift  and  the  defendants. 

The  claim  of  intereft  on  the  part  of  the  plaintiff 
cannot  be  fupported.  It  is  contrary  to  the  whole 
courfe  pf  mercantile  proceedings,  to  demand 
intereft  upon  an  ynliquidated  balance,  and 
4  Court  of  Equity  never  allows  it.  On  the  con- 
trary, inteteft,  being  entirely  in  the  difcretion 
of  the  Court,  is  never  given,  unlefs  the  defen- 
dant, ex  aquo  et  bono^  ought  to  pay  it;  which 
cannot-be  affirmed  of  the  defendants,  in  the  pre- 
fent  cafe  >    from  whom  it  does  not  appear,    that 
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|ny  demand  was  made,  until  feveral  year's  after 
^heir  tellators  death.  But  what  renders  the  chin^ 
for  it,  more  exceptionable  is,  that  the  plaintiff 
had,  late  in  1781,  confented,  that  the  debts. 
(Uould  remain  in  the  hands  of  the  debtors ;  of  courfe 
it  wt>uld  be  extremely  unjuft,  to  allow  l^m  inter- 
?rt  upon  money,  which  has  never  been  '  coIle6led, 
ind  which  remained  ii\  the  hands  of  thofe,  who 
owed  it,  wi  h  his  own  cQnfent.  This  too,  from  the 
ttioraent  the  account  of  lales  was  returned,  with- 
out allowiaj  a  reafonable  time  for  the  coUeflioni 
^i^hough  it  is  roanifcft,  from  the  ftate  of  the  country, 
13  well  as  from  other  caufes,  that,  notwithftand- 
hg  the  debtors  mif^ht  have  continued  able  and 
billing  to  pay,  no  indulhy  could  have  pro4uced 
Eatisfadlion,   until  long  aftervrards. 

Whether  tlic  mode,  adopted  by  the  decree,  of 
btling  tho  hrjf  Johannes  be  correal  or  not,  is  fub- 
fitted  to  the  Court.  But  it  appears  unconfcion- 
hle  to  fay,  that  an  advance  of  that  kind  fliould 
fnly  (land  ai  its  nominal  amount,  when  it  muft 
lavc  been  a  favor,  and  tlie  fpecie  would  have 
onimandcd  a  much  greater  price  in  exchange  fot 
h2  currency  of  tlje  day. 

J^er:  Cur*  The  court  is  of  opinion,  that  the 
ppellee,  having  configned  h\<  goods  to  Holloway 
>r  fale,  without  particular  inftrucflions  not  to  fell 
poa  credit,  the  latter  was  at  liberty  to  ufe  his 
\vn  difcretion  on  the  occaliou;  in  the  exercife  of 
hich,  he  appears,  to  have  acied  fairly  and  pru- 
intly,  lb  as  to  have  met  the  approbation  of  his 
"incipal:  And  therefore  the  outftanding  debts 
ere  the  property,  and  at  the  rifque  of  the  appelt 
e,  and  not  cliargeablc  to  the  faclor^  or  his  re- 
-efeijtatives  ;  unlefs,  havans;  undertaken  the  col- 
cliO!i,  they  were  guilty  of  fuch  grofs  ncgllgencei, 
,  in  equity,  ought  to  charge  them:  Vl.hich 
nnot  be  iniputed  to  the  fa<51or,  who  died  fo  foon 
tcrwards;  nor  to  the  apjiellants,  who  appear. 
Din  the  fa6ls  ftatcd  in  the  Mafters  f^cond  report, 

have  ufed  proper  diligence,  in  e:]ip.loyi:ig  agents 
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irconnicd  of  aBiUty  k^d  integrity  to  make  the  colledion,  ai 
to  have  given  probable  reafons  for  its  failure:  Ai 
therefore  the  appellants  are  entitled,  at  prefentj 
to  a  credit  for  the  amount  of  the  outftandingdebti; 
That  as  to  the  eight  hundred  pounds  of  coffee, 
the  price  of  which  is  claimed  by  the  appellee;,  there 
appears,  at  this  time,  no  ground  to  charge  the  ap- 
pellants for  that  article;  fince  the  ftatement  made 
by  Stewart  refpeftii>g  it,  to  which  the  anfwer  re* 
fers,  is  unfatisfaftory  for  a  decifion  either  way; 
tnd  therefbre  that  the  claim  ought  not  now  to  be 
allowed. '  That  the  credit  for  the  twenty  half  joc^ 
paid  Walch,  by  order  of  the  appellee  in  Augufl 
1781,  ought  not  to  ftand,  as  in  the  decree,  to  be 
tepaid  now  in  fpecie,  with  intereft ;  but  ought  td 
be  applied  at  its  relative  value,  at  the  time,  to\ 
wards  the  difcharge  of  the  paper  debt*  Specie,  a< 
that  period,  not  being  confidered,  as  a  circulatin] 
medium,  but  a  commodity  at  market,  the  value 
which  was  to  be  fettled  by  contradl,  or  if  nom 
fuch,  by  the  current  value  at  that  time,  indepeud- 
ant  of  the  legal  fcale;  nor,  in  the  prefent  cafe, 
has  the  contrail  for  tobacco,  j^npther  commodity, 
any  influence  on  the  queftion.  The  Matter,  r 
'fiding  at  Peterfburg,  is  prefumed  to  have  been  wt" 
acquainted  with  the  value,  and  in  his  firft  repot 
to  have  ftated  the  credit  accordingly  (having  de* 
parted  from  the  legal  fcale  and  the  contra^s  foi 
tobacco ;)  and  therefore  that  it  ought  to  ftand  ai 
there  ftated  in  paper  j  and  that  the  other  articld 
of  debit  and  credit  ought  to  ftand  as  ftated  in  ibi 
laft  account.  That  the  demand  being  for  an  ac 
count  unliquidated,  in  which  there  were  confider 
able  articles  in  difpute^  fo  that  ^t  was  uncertain 
on  which  fide  the  balance  would  be,  no  interef 
ought  to  be  allowed  on  the  balance.  The  decree 
therefore  is  to  be  reverfed;  and  the  caufe  remand 
ed  to  the  High  Court  of  Chancery,  for  that  couH 
to  have  the  account  between  the  parties  reformttl 
and  a  decree  entered  according  to  the  principle 
of  this  opinion,  refervin'g  to  the  appellee  Ixbcrtj 
to  make  a  future  cUim,  for  the  outftanding  debtsj 
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r    any*  of  them,  op.prop^  proof  of  the  receipt  M'Coimki 
hereof  by  the  appellants,  or  of  grofs  negligence       ^^  *''• 
a  ihem  m  the  coUeaion;  and  «$.  to'jl^^ffet      \^^^ 

ipoA  proptf  proof  to  charge  theou    "*  ^       '^  -    '  ^ 
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C  L  A  S  S  E  L 

againji 
D  E  L  I  M  A* 


ants. 


On  a  joint  /^  LASSEL  gaVe  a  forthcoming  bond,  \rfti 
•otice  to  all  \T"  James  SonierviUe  and  David  Blair  fecuritics, 
^tl^  obligors  in  toDelima.  Upon  this  forthcoming  bond,  Delimi 
boM  thr'''^  gave  notice  to  Glaffel,  Blair  and  the  executors  fli 
plaintiff  may  Somerville. jointly,  that  hefliould  m»ve  the  Dif 
takejudgmcnt  trift  Court  for  judgment.  '  He  took  judgment, 
againil  one  of  however,  againft  Glaffel  only.  The  defendam 
the  d«f«Dd-  fii^^  j^  ijjii  q£  exceptions,  reciting  the  notici 
and  execution,  with  the  flieriiTs  return,  in  Art 
verba;  and  Hating,  that  the  defendants  exceptel 
to  the  fame  as  improper,  but  that  the  Dmnfl 
Court  overruled  the  exception. 

Glaffel  appealed  to  this  Court, 

WiCKHAM  for  the  appellant.  The  queftion  i*, 
was  the  notice  fufficient  for  the  Court  to  j^\f 
judgment  againft  the  appellant  only  ?  A  ifbticc 
iliould  be  at  leaft  as  particular  as  a  declarations 
and  upon  a  joint  declaration  the  plaintiff  could  nof 
ceafe  to  profecate  the  fuit  againft  fome  of  the  ^de- 
fendants, and  take  judgment  againft  the  rc& 
Tto  \f>   a  fault  which    the  ftatute  of  JeoAaih 

WOV1I4 

Digitized  by  VjOOQ IC 


O  F .  T  H  E    YEAR     1800. 


569 


rovridTnot  cure,  and  much  lefs  will  that  ftatute 
ttire  the  error  oa  a  motion ;  to  which  the  ftatuto 
Iocs  not  apply. 

Warden  for  the  appellee.  Was  ftopped  by  the 
Dourt ;  who  held  clearly  that  the  notice  was  fuf» 
icient  to  warrant  the  judgtneat. 

Judgment  Affirmed. 


STANNARD 

agamst 
GRAVES  ^'  al.  ex'rs.  of  BLAYDES. 

'^r^HIS  was  an  appeal  from*  a  decree  of  the 
JL  High  Court  of  Chancery,  where  Stannard 
»i  ought  a  bill,  agaiiift  Graves  and  others  e:Cecu- 
tors  of  Blaydes,  to  be  relieved  touching  judgments 
ipon  two  bonds  given  by  him  to  Blaydes,  for  fome 
carpenters  work  done  by  the  latter.  After  an- 
Wer,  replication,  and  commifllons  to  take  depo- 
itions,  the  cauie  was  heard  upon  the  bill,  anfsver, 
exhibits,  and  the  depofuions,  which  were  very 
iumerous*'  When  the  Court  cf  Chancery  diffolv- 
d  the  injuniSlion  as  to  part  of  one  of  the  bonds, 
Jid  directed,  *'  iffues  to  be  made  up  between  the 
^  par  ies  to  enquire  whether  the  difpute  between 
^  the  plaintiff  and  the  tei\ator  concerning  breach- 
'  es  of  the  articles  of  agreement  entered  int »  by 
^  them,  and  referred  to  in  the  bill  was  adjuiled  at 
'  the  time  when  the  plaintiff  executed  the  two 
^  bonds,  on  which  the  j^idgmcnts  were  obtained; 
^  and,  if  not,  to  enquire,  whether  the  teftator 
'  was  guilty  of  a  breach  ot  thofc  articles,  and  to 
^  aflefs  damages  for  fuch  breach  ;  and  alfo  to  en- 
*. quire  whether  any  agreement  was  made  between 
•  the  plaintiff  and  the  faid  teftator  at  ths  time  of 
^  executing   tbofe  bonds,    or  before,    other  than 

*'the 
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'    After  thrft 

Ct  of  Chance- 
ry, did  right 
in  decreeing 
according  to 
the  opinions 
of  the  juries. 

Ifthcjudg* 
who  tried  t,i% 
cauie  it  oiTi* 
ti«iie4  y^  th 
the  verdjft  it 
•ughttobecer 
tihcd  or  a  bill 
of  ejtccptions 
taken ;  cii« 
the  omiiaoa 
canrot  be  Tup* 
plied  by  aih« 
davits  efpeci- 
"^aiJy  of  the 
counlel.  tor 
it  would  be  ^ 
moil  darge- 
rouft  prcce« 
dent. 

The  difcre- 
tion  of  tlio 
ChanccKor  is 
tobeexcrcilcd 
on  Ibund  prin^ 
ciples,  of 
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Staanar^  <«  the  firft,  that  the  latter  fliould  perform  othef 
**''•  *?  work  for  the  former,  and  whether,    fuch  work 

^7  ^'  "  was  performed  accordingly,  and,  if  not,  to  tA 
^^  fefs  the  damages  fuftained,  by  the  breach  of 
*i  that  agreement."  The  jury  found,  *'  That  the 
*'  difpute  between  the  plaintiff  and  the  tcftator  of 
**  the  defendants  concerning  breaches  of  the  aiti- 
**  cles  of  agreement,  entered  into  between  them 
^^  and  referred  to  in  the  firft  iflue,  was  adjafted  at 
"  the  time  when  the  plaintiff  executed  the  two 
**  bonds,  on  which  the  judgments  were  obtained. 
"  And  that  an  agreemerft  was*made  between  the 
*'  plaintiff  and  the  teftator  of  the  defendants,  be- 
**  fore  the  time  of  executing  the  two  bonds  men- 
**  tioned  that  the  faid  teftator  ihould  perforin 
**  other  work  for  the  plaintiff,  and  that  the  flecond 
"  agreement  was  adjufted  m  the  amount  of  the  two 
*'  bonds  aforefaid  when  executed.*' 

Upon  the  verdifts  being  certified  into  the  Court 
of  Chancery,  that  Coi/rt,  for  reafons  appearing, 
fet  afide  the  verdidl  and  ordered  a  new  trial  of 
the  fecond  iffue^  And,  "  fetting  afide  fo  much  d 
"  the  feveral  orders  as  is  inconfiftent  with  what  fol- 
**  loweth,'*  direfted  a  jury  to  be  impanelled  be- 
tween the  parties  to  enquire,  *'  Whether  the 
**  teftator  of  the  defendants,  at  the  time  of  the  ex- 
*^  ecution  of  the  bonds,  on  which  were  rendered 
"  the  judgments  fought  to  be  injoined,  did  agree  to 
'*  make  good  any  dcfefts  in  the  building  of  the  plain- 
*'  tiffs  dwelling  houfe  mentioned  in  the  firft  agree- 
"  ment  between  the  faid  teftator  and  the  plaintiff: 
**  And  whether  fuch  defefts  were  made  good  ac- 
*'  cordingly,  and  if  not,  to  afcertain  the  damages 
^  "  occafioned  by  breach  of  that  agreement :  'I'o 
"  enquire  whether  the  faid  teftator  did  perform 
**  the  work,  which  he  had  agreed  to  perform  ovier 
"  and  abov^  the  building  of  the  dwelling  houfe  in 
**  a  faithful  and  workmanlike  manner  i  and,  if  net 
*^  to  enquire  what  damae;es  the  plaintiff  fuitaincd, 
**  by  non  performance  of  that  work  and  infidelity 
*'  of  the  builder ;  and  laftly  to  enquire,  whether 
*'  the  damages  fuftained  by  the  plaintiff,  for  either 
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*  or  both  of  thofe  breaches,  were  fatisfied,  allow-  Stannard 

*  od,  accounted  for,  or  otherwireadjufted  between  oi '^V 

*  him  and  the  faid  teftaior,   at  the  time  of  execut-  .^^  T^ 

*  ing  the  forementioned  bends." 

Upon  thefe  laft  iffues,    the  jury  found,     "  That 

*  the  teftator  of  the  defendants  did  not  agree,    at 
'  the  time  of  the  execution  of  the  bonds,  to   make. 
'  good  any  defef^s  in  the  building  of  the  plaintiffs 
'  dwelling  houfe  ;  That  he  did  not  perform  all  the 

*  work  which  he  had  agreed  to  perform,  over  and 
'  above  the  dwelling  houfe  :  But  that  there  was 
'  a  complete  fettlement  between  the  plaintiff  ami 
'  the  tellator  of  the  defendants,  at  the  time 
*•  of  the  execution  of  tliebondb,  and  tliat  no  allovsr- 
'  ance  was  made  by  the  plaintiff  to  the  teftator  of 

*  the  defendants  at  the  time  of  executing  the  faid 
''  bonds  for  any  work,  which  was  not  done." 

Upon  this  laft  verdicl  being  certified  into  the 
!Ihaiicery,  the  plaintiff  moved  that  the  verdift 
bight  be  fet  alide,  upon  two  affidavits  which  he 
[led  ;  but  the  motion  was  reje6led,  by  that  Court, 
Vhich  decreed,  "^  if  the  money  for  which  the  in^ 
undlioa  was  diffolved  had  been  paid  that  the  in- 
andlion  as  to  fo  mi^ch  fliould  be  perpetual,  but  for 
he  whole  of  that  money,  or  the  part  thereof,  ye^ 
npaid,  the  judguient,  which  was  to  be  difcharg- 
d  by  payment  of  ^  179,  do  remain  as  a  fecurity, 
nd  the  bill  was  to  be  ilifuiiffed  as  to  the  other 
id^ient." 

From  which  decree  Stannard  appealed  to  thi^ 
lourt. 

One  of  the  affidavits,  referred  to  in  the  decree, 
a  ted,  that  the  witnefs  alter  the  laft  verdi(5l  mov- 
d  th<i  Diltr4<^l  Court  to  certify  that  it  was  contra- 
ry' to  evidence  ;  and  that  one  uf  the  jud;:;es,  (Mr. 
V'hite,)  after  they  had  confidered  the  motion 
lid  it  was  unnecelfar^',  as  it  would  appear  from 
he  account  ftated  between  th^e  parties,  whii.h 
^oiild  be  fent  to  the  Chur.ccry  Court,  that  the 
crdicl  was  agaiuft  cvidcnca. 
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Stannard  The  other  affidavit  ftated^  That  after  the  h 

m  *^H  vcrdi6l,  one  of  the  jurors,    in  a  converfation  wic 

^^^/^  the  witnefs,  mentioned,  that,  as  the  faid  StannaH 
had  givefi  his  bonds  to  Blaydes,  if  all  the  proof  ifi 
the  world  had  been  given  in  the  faid  Staunard's  ::• 
vor  he  would  have  given  judgment  againll  hi;:.; 
and  that  the  reft  of  the  jury  were  led  to  ^ive  ju^' 
ment  from  the  fame  principle.  * 

Nicholas,  Warden  and  Wickham  for  m 
appellants,  contended,  that  the  evideiice  contaiiH 
ed  in  the   record  was   clear;  and  therefore  Od 
Chancellor  ought  to   have  decided  on    it  hinilelfj 
.  Confequently,  that  he  either  ought  to  have  dire^tJ 
ed  no  iflue  at  all,  C^outball  vs  I^PKcandkom  tb 
order  book,)  or  if  any,  that  it  ought  only  to  hav 
been  an  iflue  to  afcertain  the  damages.     That  o:. 
of  the  judges  who  tried  the  caule,  thought  ih 
verdjdl,  wrong  /  and  when   alked,  for  a  certilicai 
to  that  effeft  declined  it,  faying  that  the  account 
would  fliew  it. 

Randolph  for  the  appellee,  contended,  tbt 
the  whole  was  a  queftion  of  fa6l ;  and  therefore 
proper  for  the  determination  of  a  jury.  %*  Cf^r'- 
316,  626.  Confequently  that  the  iflues  were  pp> 
perly  direfted;  and,  after  three  verdifts,  that  ths 
queftion  ought  to  be  at  reft.  That  there  was  no 
.certificate,  or  other  record,  of  the  opinion  of  tli* 
judge;  and  no  other  evidence,  of  it,  was  adralft- 
ble.  Befides,  the  reafon  afcribed  to  him,  for  t'J 
opinion  which  he  was  faid  to  have  exprefftd,  was 
hot  fufficient. 

PENDLETON  Prefident,  delivered  the  refo 
lution  o^  the  court  as  follows. 

The  firft  queftion  made  was,  whether  the  Chan 
cellor  erred,  in  diredling  an  iflue  to  bettiedi 
this  cafe  at  all ;  or,  at  leaft,  other  than  to  afcer- 
tain the  damages? 

The  appellants  counfel  were  corre6t  in  ftatirj 
that  the  difcretion  of  the  Chancellor,  upon  thii 
and  all  other  occai^ons,  is  to  be  exercifed,  by  hin., 

upon 


Digitized 


by  Google 


OF    THE    YEAR     iBoo-  373 

bpon  found  principles  of  reafon  and  juftice;  and      Staimarf 
tiiat   this   as   an   appellate  court,  has  a  right  to       '  ,  '^^ 
Judge,  whether  he  has  fo  exercifed  his  difcretion,       \_r-i^ 
ia  the  prefent  cafe  ?     But  they  are  unlucky  in  the 
application. 

The  obfcrvation  urged  that  the  evidence  was 
fo  plain,  the  Chancellor  ought  to  have  been  fatis- 
fied,  might  have  been  repelled  by  the  event,  lince 
two  verdicls  had  been  given  againft  this  plain  evi- 
dence.    But  how  did  it  then  appear? 

Th^  points  in  diipute  had  been  fubmitted  to  a 
jury,  in  a  fuit  on  the  bond:  Whether  properly 
or  improperly  i^  immaterial :  Moll  of  the  fame 
v/ituetfcs  wcjre  examined;,  particularly  thofe  of  the 
2;>peilant,  Long  and  Thorp,  the  moft  material; 
and  a  verdlcl  puflt;d  agaiuil  the  claim.  Three  ju- 
rymen had  fworn  they  gave  little  credit  to  their 
tciVmion)',  for  reafons  which  they  were  the  judges 
0/;  no  matter  what.  Was  the  Chancellor  tcj  (hut 
his  eyes  to  this  ftrong  bar  ap^^tnft  the  claim,  and 
fay  with  the  counfel,  the  evidence  was  plain,  and 
the  credibility  of  liiafe  wltnefres  not  in  quellion^ 
Strange  fupporiUoii.  •        ^ 

He  might  probably  hi^ve  been  juftifiedin  difmifs- 
ing  rhe  bill,  as  tlic  fubjecl  hnd  pafled  a  jury  ;  but 
confideriiig,  that  the  jury  might  have  been  entbar- 
rafTcd  by  the  bond,  he  more  wifely  dire61ed  an 
iltae,  framing  it  fo  as  to  avoid  that  embarrafs- 
mcnt. 

A  verdi(^  is  again  found  againft  this  plain  evi* 
djnce,  as  it  is  called;  and   the    apnelLuu   was  in- 
dulged with  a  third  jury,  who  ftill  find  an  accord-  ^ 
ing  verdicl:     And  why  (liould  not  the  Chancellor 
be  fatisficd  at  laft  ?                                                                              ^ 

Perry  fpeaks  of  a  converfation  with  a  juryman, 
intimating  that  he  decided  upon  improper  princi- 
pies ;  a  converfation  probably  miftaken,  or  garb- 
led; and  not  to  be  regarded,  on  any  view  of  pro- 
priety. 

Mr. 
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Mr.  Brooke  moved  for  a  certificate,  that  tfce 
verdift  was  againil  evidence:  Mr.  White,  the 
junior  judge,  laid,  it  was  unneeeflary ;  for  the  ac- 
count  would  fliew  it,  and  Mr.  Brooke  acquiefcesi 
The  other  judge  was  filent,  and  might  not  thick 
it  againft  evidence. 

The  certificate  muft  appear  of  record,  from  the 
court;  or  upon  a  bill  of  exceptions,  if  refuftd, 
and  is  not  to  be  fupplied  by  affidavits  j  efpeqialiy 
of  lawyers;  a  moft  dangerous  precedent. 

Where  is  the  account,  which  JHftifies  Mr. 
White's  opinion?  The  private  accounts  of  the 
parties,  in  the  record,  prove  nothing,  not  being 
authenticated  theipfelves,  but  mere  exparte  ftate- 

ments. 

The  verdift  ftands  unimpeached;  was  the  third 
upon  the  fubjeft ;  and  all  of  them  agreeing.  It  was 
therefore  high  time  the  matter  mould  be  put  at 
peace.  This  is  done  by  tlie  decree;  which  is  af- 
firmed. 


Ante  39, 


COOKE 

against 

SIMMS. 

The  firft  judgment  of  the  Court  of  Appeals  in  this 

caufe,  was  as  follows : 

CC  nr^HIS  day  came  the  parties  by  their  coun- 
X  ^'  feU  and  the  tranfcript  of  the  record; 
"  of  the  judgments  aforefaid,  having  been  mature- 
*^  ly  confidered  the  Court  is  of  opinion,  that  the 
*^  judgment  of  the  faid  Diftrift  Court  is  erroneous- 
*^  Therefore  itis  confidered  that  the  fame  be  reverf- 
."  ed  and  annulled,  and  that  the  appellant  recover 
*'^iigainft  the  appellee  his  cofts  by  him  expended  in 

"  the 
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<^  the  profecution  of  His  appeal  aforefatd  here,  and        Cooke 

**  this  Court  proceeding  to  give  fuch  judgment  as         ?"• 

"  the  faid  Diftri6l  Court  ought  to  have  given,  be-  '""^ 

"  ing  of  opinion  that  there  is  no  error  in  the 

"  judgment  of  the  faid  Court  of  Huftings  upon  the 

**  demurrer  joined,  nor  in  the  writ  of  enquiry  ex» 

**  ecu^d  thereupon,  but  that  there  is  error  in  the 

"  final  judgment  of  the  Court  of  Huftings  aforefaid 

"  in  tliis,  that  the  appellee  had  not  previoufly  en- 

*^  tered,  nolle  proiequi's  upon  the  three  laft  counts 

*'  in  his  declaration,   and  had  not  after  the  judg- 

**  ment  entered  a  iColle  prosequi  as  to  the   iflue  on 

"  the  firft  count,      It  is  further  oonfidered   that 

'*  the  final  judgment  of  the  Court  ot  Huftings  afore- 

^^  faid  be  alfo  reverfed  and  annulled,  and  that  the 

"  appellant  recover  againft  the  appellee  his  cofts 

'*  by  him  expended  in  the  profecution  of  his  appeal 

•*  in  thrffaid  D*^ftri6l  Court,  and  it  is  ordered  that 

**  the  caufe  be  remanded  to  the  Court  of  Hutting* 

^  aforefaid  for  further    proceedings     to  be    had 

^  therein,  from  the  execution  of  the  writ  of  en- 

^  quiry.** 

The  ordef  for  fetting  afide  the  judgment  was  as  ^^^^  ^^  ,^ 
'ollows :      "  On  the  motion  of  the  appellant,    by 

*  his  counfel,    and  for  reafons  appearing  -to  the 

*  Court,  It  is  ordered  that  the  judgment  rendered 
^  in  this  caufe  the  twenty  leventh  day  of  O^ober 
'  laft  be  fet  afide,  and  that  the  caufe  be  continued 
^  till  the  next  Court,  and  be  then  reheard^'' 

5:^  It  was  tbougbty  that  printing  the  abovty 
^ould make  tbc  former  statement^  in  page  4^,  more 
erfccl. 
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WHITE 
against 
ATKINSON. 


The  Court 
of  Chancery 
cannot  ^niake 
any  alteration 
in  the  terms  of 
a  decree  of 
Ais  Court 
certified  thi- 
ther in  order 
that  a  final 
de^e  may  be 
znade  in  the 
cauie. 


SE  E  the  ftatement  and  decree  in  this  cafe,  in 
2.  JVasb.  94  tu  106.  Upoh  the  caufe  goiui^ 
back,  in  purfuance  of  the  decree  of  this  court,  to 
the  Court  of  Chancery;  Tla(  court,  after  the  il- 
fue  direfted,  had  been  tried,  made  the  followir.g 
decree. 

"  By  the  verdi6l  certified  to  have  been  found 
upon  trial  of  the  iflue,  between  the  plaintiflF  and 
the  defendant  Roger  Atkinfon,  direcled  by  the 
decree  of  the  fourteenth  day  of  March,  in  the  year 
1796,  the  487  acres  of  land,  mentioned  in  the 
faid  decree,  appearing  to  have  been  worth  feven 
fliillings  and  fix  pence  by  the  acre,  on  the  laft  day 
of  September  1779,  the  court  this  i3L!iof  Septer^- 
ber  17^7,  doth  adjudge,  order  and  decree,  thnt 
the  plaintiifdo  pay  unto  the,  defendant  Roger  At- 
kinfon £  167:12:6,  being,  witjb  the  eighteen 
poursds  paid  by  the  plaint ij^^  the  v;jlue  of  the  lacJ 
aforefaid,  with  intercll  thereupon  to  be  computed, 
after  the  rate  of  five  per  centum  per  anmim^  from 
the  faid  laft  day  of  December  1779,  and  that  upon 
fuch  payment,  the  defendant  Roger  Atkinfon  do 
feal  and  deliver,  to  the  plaintiff,  a  fufficient  con- 
veyance of  the  faid  land,  with  a  covenant  for  ge- 
neral warranty  of  the  title;  The  Court  of  Ap*i 
peals  when  they  declared  this  court  to  have  erred 
iji  decreeing  to  the  defendant  Roger  Atkinfon  the 
v::Iue  jf  the  money  at  the  time  appointed  for  pay- 
n^.enc  thereof,  inflead  of  the  value  of  the  land,  at 
the  time  of  contraft,  and  in  not  allowing  to  the 
plaintiff  the  option  of  abandon'ng  his  claim,  and 
lofing  the  eighteen  pounds,  which  he  had  paid, 
and  the  value  of  improvements,  which  he  might 
^.ave  rnade,  and  when  they  corrected  the  decree 
in  both  inftanccsi  but  in  the  fonqer  only,  in  cafe 

either 
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either  panyi  fiiQtsld  choob  «t  his  p^vn  ^ypeai^ 
^no^r  trial  to  aicertnin  the  value  of  the  land  ar# 
&ppo&4  ftot  to  have  intended,  that  the  plaint^S*  ii| 
(al\^  of  abandonmeat,  (bould  make  np  fatiifa^on 
far  occupation  Qf^  land  in  tbt  mean  timc:^  An4 
tbiqrefore  i\xia  coimti  doth  farther  adjudge,  ordf r 
and  4ec«©^  that  the  plaintiff,  if  he  will  nota<;c^pt 
ti)e  ^ony.fy^^K  afori^faid,  do  refign  to  the  df£end« 
ant  Roger  Atkin&n  poffeffion  of  the  land  afoi:«fai4 
on  thp  iaft  day  of  December  in  the  prefent  y«r; 
^T\ifor  occupation  of  tbc  land  aforesaid^  pay  th^t 
Jeteidant  the  annual* intereft  up6n  the  faid/  164 
12:6,  to  be  computed  from  the  faid  Iaft  day  of  De- 
^^'^^  <779»  *»d  thjtt  tht  plaintiif  do  pay  unto 
t^t  d^fi^^n^  the  further  coftg  expended  by  him; 
kc.^'  ifj^xsk  ^|^9h  de^n^fi  Whit^  app^alt^l  to  thi#/ 
court. 

^  KM»\iM,fn  for  the  appeHant.  The  G&urt^of 
Ilhaocery  «ould  not  decree  an.  account-  of  the  pre* 
ks,  as  thj^  court  had  made  no  provifion  for  them. 
^caAjrf^  thtt  court  can  only  execute  thie  ^re^ 
kf  this  a^ocording  to  the  letter;  and  cannot  ei^teod 
hem^  on  a  prefumption  that  this  court  would, 
ipve  provided  for  the  jadditional  relief,  if  the  ftp*- 
Lofed  neceffity  of  it  had  been  foreCeen.'  Perhaps 
,  bUl  of  veview  midu  Ue^  but  it  was  clearly  out  o£ 
he  power  of  the  Conrt  of  Chancery,  as  the  pro*: 
eedings  flood,  to  afford  any  other  relief,  tilSA  tb0  . 
ecree  of  this  court  had  prefcribed. 

Cali.  contra^  Although  the  Court  of  Chance- 
y  cannot  decree  againft  the  diretSlions  of  this 
Durt,   yet  it  may  decree  confiftently^th  them. 

In  the  prefent  cafe  no  direction  was  given,  as 
>  the  profits ;  and  therefore  the  Court  of  Chance- 
;  might  provide  for  them,  in  confequence  of  the 
tw  circumftance  of  the  abandonment  having  oc* 
irred.  The  Court  of  Chancery  is  to  decree  ac- 
Drding  to  the  principles  of  the  decree  here;  which 
^ceiTarily  fuppofes,   that  it  is  to^teve  power  to 

provide 
.     -  2  t 
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^^iti  provide  for  the  \tnforefeen  coiiting^iities  ^hich 
avlTV  ^  *"*y  ^^  place,  during  the  details  of  the  bufisefs. 
Atfcinfoti.  jf  ^  yjj  ^f  review  would  have  lam  for  that  pur* 
pofe>  it  id  deciiive ;  becaufe,  whilft  the  caufe  was 
ftili^i^liniihed^nd. the  •parties  in  court,  the  Chan-. 
eellor  m^t  proceed  to  do  effe&ual  juftice,  xnth- 
out  the  fwrmality  of  a  bill  of  review  j  the  only.ob- 
jeA  of  which  is^  to  apprize  the  court  of  the  ftew 
faas. 

Randolph.  The  diflererice  would  have  been, 
that  on  a  liill  of  review.  White  might  have  rebut- 
ted with  aew  matter.  \ 

- '  C A 1 1.  That  would  not  be  material  in  a  ^fc 
Klce  this ;  becaufe  the  parties  would  Hav^  to  go 
before  a  matter^  who  would  report  the  fj^ial  mat- 
ten 

.  PerCiir;  The  Court  is  of  opinion,  that  if  the 
'  provifion  jn  the  feid  decree,  ia  the  cafe  of  aban- 
donment, had  been  proper,  it  ought  to  have  gone 
ftirther,  anid  allowed  the  appellant  the  eighteen 
pounds,  paid  by  him,  and  fatisfaflion  for  liable  iiii> 
provements  alfo;  btit  that  the  laid  High  Court  of 
Chancery  Was  precluded,  by  the  former  decree  of 
this  court  from ^jhanging  the  terms  of  abandonnieTit. 
Therefore,  fo  much  of  the  decree,  as  makes  fuch 
change  is  to  be  reverfed  with^ofts^  and  the  refi- 
dae  affitmedk 


^  -^  KERR. 
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KERR. 

against 
DIXON. 

YTTERR  brought  trefp^fs  ^uare  clausum  fregii 
J^  againft  Dixon,  in  th.e  Dillriil  Court.  Up.*  jf  ^|J/?JP^^^ 
on  the  defendants  coining  iji  to  fet  afide  the  office  ^^^  *  pleads' 
judgment,  the  entry  on  the  record  is. as  follows;'  the  word ri^i! 
**  This  day  came  the  plaintiff  by  his  attorney,  and  fication,  only, 
"  the  defendant  alfo  by  his  attorney,  who  plead  ^  the  plain- 
^'yz/jr/^Ci^r/^?;!,  to  which  the  plaintiffs  attorney  n^raU^  ^^*^no 
"  replied  generally.  Therefore  &c.'*  in  the  ufu-  j^^jg  ii  joined, 
al  form,  without  any  further  pleadings  on  either  in  the  caufe; 
fide.  Upon  the  trial  of  the  caufe  the  plaintiff  filed  ^"^  therefore, 
a  bill  of  exceptions  to  the  Courts  opinion;  which  ^^^\  J^J^'? 
ftated,  *nhat  the  defendant  introduced  William*  ^^t.arjk^^ 
*'  Robii)fon,  as  a  Witncf-  to  prov«,  that  a  large  er  will  be  al 
*'  white  oak,  on  the  plat  filed  in  this  caufe,  ftand-  >^arded, 
"  ing  in  the  line  at  the  place  marked  or.  faid  plat  .  ^^^:  ^f> 
"  No.  I.  was  a  corner  of  Beverley  Manor  j  and,  J^^cn  K  and 
"  if  the  faid  corner  would  Hand  at  No.  7,  on  faij.  d  concerning 
"  plat,  where  the.  plaintiif  infiRed,  the  corner  lands,  R,who 
"  ttood,  that  then,  the  witnefs,  flatcd  that  he  *  intercfted, 
<^  would  lofefome  of  the  land,  which  he  the  faid  '"rner^7e"/Hx! 
^*  witnefs  then  held,  and  would  hold,  if  tlie  corn-  ed  at  a  certain 
^^  •r  was  eftablilhcd  at  No,  7  ;  to  which  evidence  point,  claim- 
"the  plaintiff  objcdled,  as  being  interefled;  cd  as  the  cor- 
*'  which  objedtion  was  overruled,  and  the  faid  evi»  ^^^  P^j^^  ^y 
*'  dencc  was  fullered  to  go  to  ;he  jury,  to  judge  J^^j^ca^coml 
"  of  it^  credibility,  as  this  verdi<!i  could  not  be  peten^^virncfs^ 
'*  evidence  in  a  luitby*  or  aguinft  the  witnefs/*  or  not? 
yerdi6l  i^nd  juJ-^ipcnt  for  the  defendant.  Where- 
upon, the  plaintiiT  appealed  to  this  Court. 

Call  for  the  appellant.     Madtatwo  points,  r. 
That  there  was  no  iffue  in  the  caufe,  as  the  p^ea  : 
contained  no  fzSL^  upon  wttch  an  iflue  could  be  ' 
joined*     2.  That  the  wiincCs  was  clearly  interefl*  ' 
ed.  •        * 

^  ^  Nicholas 
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Nicholas  conttta*  The  pica  amounts  to  the 
general  iflue  of  not  guilty.  It  is  a  mere  niiijoiB«  i 
dcr  of  iffuc ;  and  therefore  cured  by  the  ftatute  of 
JeoflFails.  For  the  plaintiff  ought  to  have  demur, 
red  J  and  having  omitted  H»  he  flitU  not  be  receiv* 
ed  to  take  advantage  of  his  own  fault.  'I'he  wit- 
nefs  was  not  interefted;  becaufe  the.yerdjft  could 
not  be  given  in  evidence,  in  a  fuit  ae;ain{l  hinu 

Call  in  reply.  If  the  plea  means  any  thinp, 
it  \%  that  the  defendant  was  juftifiable  in  what  he 
did,  and  therefore,  inftead  of  amounting  to  the  ge- 
neral iflue  of  not  guilty,  it  rather  admits  the  fatV, 
but  fuppofes  an  excufe  for  it,  of  fome  kind  or 
other.  However,  the  very  doubt  fhews  the  im- 
propriety of  the  proceeding.  For  if  the  parties  I 
themfelves  cannot  interpret  its  leaning,  much 
lefs  could  the  jury,  whofe  minds  ought  to  be  drawn 
to  the  confideration  of  a  definite  point,  and  not 
to  be  embafrafled  and  entangled  with  all  the  va» 
rieties,  which  the  ingenuity  of  parties  might  fug- 
geft  upon  the  evidence,  at  the  trial.  It  was  not  i 
mere  misjoinder 'of  iffde ;  M'hich  never  happens  but 
where  a  material  fa6l  is  ftated  in  the  plea,  but  die 
JlTue  is  informally  -made  up,  upon  the  fafl.  In 
this  cafe,  however,  no  fa(5l  is  ftated  in  the  plea, 
upon  which  an  iflue  formal,  or  informal,  could  Ijc 
joined;  but  all  is  conjefture  and, uncertainty.  It 
is  not  neceflaiy,  in  order  to  difqualify  a  witnel's 
on  account  of  mtereft,  that  the  verdi6l  fliould  be 
capable  of  being  given  in  evidence,  in  a  fuit  pgainft 
him.  It  is  fufficieht,  if  his  intereft  appears  to  the 
court;  and  here  it  did  in  a  remarkable  degree.  In- 
afmuch  as  the  eftablifhing  a  general  corner  tree, 
would  be  fixing  a  land  mark,  by  which  the  neigh* 
bourhood  would  be  regulated  in  future;  and  from 
which,  impreflions  would  be  drawn,  in  tvtty  fub- 
fequent  trial.  For,  although,  the  verdi  A  could 
not  be  offered  in  evidence  between  other  parties, 
yet  it  would  fix  a  repute  in  the  neighbourhood, 
which  would  have  an  influence  on  the  minds  of 
the  jurors  i  who  would  be  told  of  it,  in  fpite  of  all 
the  pains,  to  the  contrary,   which  could  be  taken. 

Cur.  adv.  vult:  ROAN^ 
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ROANE  Judge.  After  ftating  the  cafe,  pr^- 
ecded  as  follows : 

llie  firft  queflion  which  occurs  in  this  cafe  is, 
'hethcr  the  plea  is  good  in  itfelf^  And,  if  nut, 
hun,  fccondly,  whether  it  is  cured  by  the  verdipl, 
iider  the  ftatute  of  amendment  and  jeofails^ 

As  to  the  firft  queftion,  the  genial  iflue,  in 
fc'lpafs,  is  not  guilty:  Wliich  denies  the  tref- 
i'S,  ftattd  in  the  declaration;  and  imprefes  on 
Le  plaintiff  the  neceOily  of  proving  it ;  at  the  fame 
iijie  that  it  gives  him  an  opportunity  of  knowing 
»  what  point  to  apply  his  evidence.  On  the  con- 
rary  a  flea  of  juftification  admits  the  takings  but 
tts  up  a  new  ground  fhewing  it  to  be  juftifiable* 

Oa  general  principles  it  is  as  neceffar}%  that 
he  plaiaiirf  ihould  be  informed,  by  the  plea,  of 
he  piirticLihr  jullification  fet  up,  in  order  that  he 
*ay  know  how  to  rebut  it,  as  it  is  that  tne  de- 
2:idaac  lliauld  be  informed,  by  the  decliiration,  of 
he  particular  trelpafs  alleJged,  in  order  that  he 
uy  deny,  or  jullify  it.  The  principal  end  of 
Icadiag  is  frufiraLtd,  whenfoever  tlic  one,  or  the 
c!.or,  is  fo  general  as  not  to  fhev/  the  adverfe 
any,  the  parUGular  gi'ound  which  is  relied  on. 

Thefe  general  principles  are  fully  fujirported  by 
Lithority.      l*or  the  books   unifonnly  prove,  that, 

a  defendant  has  a  fpecial  julVification,  he  muft 
lead  it.  2.  £sp.  loa.  Nor  do  I  recollefi,  to  have, 
iiy  where,  feen,  a  plea  of  juftilicaiion  like  the 
relent. 

The  queftion  then  is,  how  does  this  illegal  plea 
ai^d,  upo:i  the  ftatute  of  jeoffails?  The  words 
r  the  afl  are  indeed  very  large,  as  a  verdi6t;  un- 
:r  it,  go€s  to  curemifpleading,  ijifufficient  plead- 
ig,  difconiin nance,  misjoinhig  of  iffue  &c. 

But  even  upon  the  text  of  the  ftatute  itfelf, 
iefe  cxtcnfive  words,  mispleading  and  insufficient^ 
ij^ht,  perhaps,  be  deemed  to  be  reftraincd  to  de- 
\^,  which  do  not  go  to  the  git  of  the  adlxon  or 
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plea)  by  being  coupled  with  difcontinaanee^  nif 
joining  of  iflue,  lack  of  warrant  of  attorney  km 
which  are  mere  fecondary  and  inferior  defedb^ 
•and,  wifely,  not  permitted  to  prevail  after  ver- 
di6l. 

This,  however,  is  on  the  mere  text  of  the  aS; 
but  on  the  reafon  and  defign  q£  it,  Ihall  a  conftruc- 
tion  be  given,  which  will  fruftrate  th^  end  of  all 
pleadings,  and  authorize  a  judgment,  whenitdoci 
not  appear  to  the  court,  that  a  judgment  oug^  ta 
bp  rend^redi 

It  has  often  been  decided  here,  that  a  vetdicl 
did  not  cure  a  declaration,  which  omitted  tofet 
out  the  git  of  the  a6lion.  The  fame  principle  will 
extend  to  the  cafe  of  a  plea,  which  does  not  fet 
out  the  git  of  the  defence.  In  both  cafes  a  ik- 
groe  ot  particularity  and  certainty  is  nepeflar}*, 
not  only,  that  the  adverfe  party  may  know  pre* 
tiffly  what  to  anfwer  (the  end  and  objeft  of  fpe- 
cial  pleading,)  but  that  the  court  may  not  ptfi 
judgment  in  a  cafe,  which  does  not  appear  to  ther:, 
to  warrant  it  ^  And  that,  they  may  not,  as  ff 
example;  in  the  cafe  before  us,  difcharge  a  de- 
fendant, on  a  plea  of  juftification,  unlefs,  there 
appears  a  good  juftification,  in  point  of  law." 

Thefe  principles  have  had  the  fanftion  of  this 
court,  in  the  cafes  of  Winston  vs  Francisco;  ** 
Chichester  vs  Viass  f  and  Baird  vs  Matt  ox.  J  To 
the  courfe  of  reafoning,  in  which  cafes,  I  be^ 
leave  to  refer,  by  way  of  explaining  the  ground  oj 
myprefent  opinion,  and  to  fave  time. 

The  Court  therefore  ought  to  have  awarded  i 
repleader,  the  plea  in  queftion  being  fo  lubftanti- 
ally  defective,  that  a  final  judgment,  thereupon, 
ought  not  to  have  been  given,  for  the  defendant* 

But 


^  1.  Wafhington'8  Rep.  1S7. 
t  I.  Cairs  rep.  13. 
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•  BaV  another  pcrint  Wa«-madc»  by  the'  plaintiffir        Kift 
pd  determined  againft  him,  as  appe^s  by  the  bill        ..?*• 
tf  exceptions,   relative   to  the  competency*  of  a        *^»'®»* 
ritnefs.     Which  point  is  neceflary  to-be  aow  de« 
ndcd,  fmce  if  the  Court- erred   therein,  a  direc*. 
ion  fliooldbe  given  tarejedl  the  witnefsi  on  aifit^. 
ure  trial.         -  •  ,  .     . 

It  is  neceflary  to  confider  in  what  fenfc  the  word 

*  cftablifhed"  is  ufed  in  the  bill   of  exceptions,  as 
dative  to  the  comer  tree  in  queftion.     If  the  ef»^ 
cctj  of  the  witnefs's   teftimony  would  be,    fo  to' 
^{tablisb  it  as  to  (hut  up  the  point,    in   all    future 
;jiquiries,   on  the  fubjcft ;    lb  to  establish  it,    as 
that  the  verdift  could  hereafter  be  given  in   evi- 
fence,    in  favor  of  the  witnefs,    or  his   reprefen- 
adves,  then  clearly,  he  was  an  interefted  witnefs 
ijid  ought  to 'have  been  rejefted;    but  if  the  word 
mly  purpK>rted  an  establishment  of   this  faft,    as: 
>etween  the  then  parties  and  in  that  fuit,    then  I 
;iunk|  a  contrary  conclufion  will  follow* 

The  last  is  the  only  fenfe  in  which  the  word 
louldbemnderftood,  withdut  infringing  the  plain- 
jft  principles  of  law.  And  we  mull  fuppofe  the 
vitnefs  fo  underftood  it,  as  the  contrary  does  not 
ippear.  If  it  did,  I  will  not  fay,  how  far  his  tef- 
imony  might  be  impeached,  in  confequence  of  his 
ijinking  himfelf  really  interefted,  when  in  fa£l 
le  was  not. 

I  That  the  word  muft  be  underftood  in  the  last 
enfe  feems  clealy  to  follow  from  thefe  confidera- 
ions.  That  a  verdi6l  can  never  be  given  in  evi- 
lence,  but  between  thofe  who  are  parties,,  or 
)rivics,  to  it.  Bull  233.  If  the  prefent  witnefs 
hould  ever  have  a  controverfy,  concerning  his 
and,  involving  the  line  tree  in  qdeftion,  it  would 
tioft  probably  not  be  with  the  plaintiff,  or  his  re- 
)refentatives.  It  is  not  ftated,  that  in  that  cafe, 
he  controverfy  would  be  with  them  ;  and  we  can* 
lot  infer  it.     If  fo,  the  oppofite  party,  in  thatfu- 
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tune  aflipOy   woi|I4ib«  io  ntup  ArMger  tpite 

ffl^  Dttt.  bi  fp^ftiP9>  04>  the  former  triaL  le 
woulo^  m  the  language  9f.  BuUer^  be,  as  to  Iiim,  rf j 
nova/  aadh€  WQuld  b$  boujici  by  a  dec^on,  whicix 
neither  he^  nQC  thofe  under  whom  he  claims^  had 
the  liberty  to  cootrpyQ^-t ;  than  which,  fays  Uic 
jTame  writer;  nothing  can  be  more  contra^-  to  u^ 
tural  juftice. 

1 1  aflume  Jt  then,  as  a  clear  and  incontrovertible 
•pplition,  that  this  verdidt  could  never  be  ufed  in  h- 
vx>r  of  thewitnels,  efpecially,  in  a  conteft  wirii 
thofe,  who  are  ftrangers  to  the  prefent  plaintitf. 
And  if  fo,  how  does  the  ci^'ftand  \vith  ireferente 
to  the  moft  approved  decilions?  In  queftions,  con- 
ceVning  the  bounds  of  evidences  Chefe  is  a  confidtr- 
able  degree  of  contrariety  and  contradiction.  I 
lyive  e^vaiuincd  majiy  caleS  ancient  ,id  modem, 
ajiidlinfer,  that  the  riioJerh  dot5\r:jites  entirely 
fiftain  my  pr^fent  opiiliort;  and  that  few^  if  any, 
of  the  ancitjnt  cafes  confli<Sl  wirhit,  when  we  g^i 
into  the  reafons^  on  which,  fnch  decifions  arc 
founded* 

The  cafe  of  Bent  vs  Baker  i  TgYm  Rep.  27. 

is  very  full,  and  the  moft  modern,    which  I    have 

feen,    upon  the  fubjecl ;    and  I   entirely   concir 

with  thjgf  opinion  of  the  ju^es  therein  j  efpecially, 

thoCe   of  Lord  Kenyon   and  Mr.   Jnftice  BnHYr. 

The  former  Judge  has  fortified  his   opinion,    with 

the   high  authority  of  Lord  Mansfield  and  Lord 

Hardwicke,  in  the'feveral  cz{q%  of  Walton  vs  SbeU 

/^,  and  The  King  v»  Bray;  particularly  referring 

thofe,  to  whom  usy  opinion  is  addrefled,   to   the  . 

cafe  of  Bent  vs  Baker  throughout,  I  beg  to  fele^l 

fuch  pafTages  and  doftrines,  therefrom,  as  are  de» 

cifive,    with  me,    in  tl>e  prefent   cafe ;    without, 

now,  fpecifying,  individually,  from  which  of  tbofc 

eminGn*-  judges  the  do6lrines  have  fallen.      I  omit 

this,  as  being  unnecefiary,    and  for   the   fake   of 

brevity.     It  il  there  fta ted,   7i6<2;  many  of  the  old 

cafes,  on  the  fubjeft  of  competency,  have  gone  on 

very  fubiile  grounds  ^  but  that,  of  late  years,  the 
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fSiffrxjpXai  i^Xt  end|sa.vpred,to  let  the  obje^on  go  to         |Leir 

dike  credit,'  rather  thaa  to  ihe  competency ;    That       ^?* 

whttneyer  there  arena  pofi;ive  rules  of  law,  to       P"^J^^ 

the  contrary,  k  k  better  to  receive  the  evidence^  ^^^ 

i)^]uQg^  neverthelefs,  fuch  obfervations,    on   the 

credit  of  th^  party,    as   his    fituation    requires^ 

Thai  rcfpc6l,  on  thi»  fubjeft,  is  to  be  paid  to  the 

queftion  pat  ott  a  Voir  dire,-    namely,  whether  he 

k  really  iDtereftei,    in  the  event  of  the  caufe) 

irbich  queftion  involves  ali  particular  queftions^ 

"of  how    iiuerefted ?  8tc."   and  amounts    to  this^ 

whether  the  record  in  that  caufe  wiil  afFe6l  his  in- 

\ietcfi  ^ '  Xbat  upon  the  ground  of  fuch  record  being 

bdmiAble,  only,  has  the  cafe  of  commoners  turn- 

9d ;  they  being  incompetent  witneiles,  when  fuch 

(record  can  be  ufed,    but  otherwife   not.      Thai 

where    the    proceedings     in    the    caufe     cannot 

»e     ufedfor  the  witnefs,    he   is  competent  wbat* 

sver   wi(hes  he   ms^y  entertain   on   the    fubjedl; 

iFhioh   however     may  properly   go  to   his    ere* 

Bt.       That  on  general  grounds,    in  the   cafe  of 

tii<ler  writers  (which  is  very  fimilar  to  this)  there 

s  no  otjefUon  to  one  of  them  being  examin^id  for 

^otbcr,  who  has  fubfcribedthe  fame  policy,  not- 

rithftanding  a  former   cafe  Ridout  ys  Jobnstan^ 

rhich  may  have  been  determined  on  its  own  par- 

tcular  circumftances.     That  the  true  line   is  takv 

n  to  be,  whether  the  witnefs  is  to  gain     or  lofe, 

y  the  event  of  the  caufe  f  Which  depends  on  the 

ueftion  (if  the  witnefs  is  not  dire6lly  interrefte4 

I  that  very  caufe,)  whether  che  verdidt  could  be 

fed  for,    or  againlt  him,    in  a  future  fuit?      Anq 

idge  Grofe  fays,  in  the  fame  cafe,    that  it  is  bet- 

;r  to  narrow  the   obje6lion   to   thofe   cafes,    in. 

hich  the  witnefs  isinterelled  in  the  event  of  ^h^ 

Liife,    unlefs  in  thofe  exceptions  which  have  beei^ 

ta.bliflied  by  folemn  declfions. 

Fortified  by  fuch  reafoning'  and  fuch  authori* 
-3,  which  entirely  accord  with  my  own  infer- 
ices  from  the  juft  theory  of  evidence,  I  need  not 
»  into  a  particular  analyfis  of  fome  old  cafes, 
hich  may,  on  a  flight  view,  appear  to  conflidt 
i  tlx    my  prefent  opinion.     I  am  free  to  declare, 

A   3  however, 
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K«t        however,  that,  on  an  attentive  confideration  rf 
**''  many  of  them,  there  are  very  few,  if  any,  wbicb 

ITixoD.  ^^  ^^^  appear  clearly  diftinguifhable  from  the  pe- 
fent  cafe ;  and  particularly  in  that  paint,  which 
refpefis  the  admiffibiltty  of  the  vercfi^  ont  z  future 
trial. 

There  it  one  pofiible  point  of  view,  occarring  to 
me,  in  which  the  ilitnefs^  in  ({ueftion,  or  hb  re- 
prefentatives,  might  be  benefited  by  the  teftimony 
plren^  in  the  prelent  caiHife:  Which  is  this,  that 
in  queftions  concerning  boundariea,  at  a  great  dif- 
tance  of  time,  traditionary  evidence  might,  per- 
,  ^aps»  b«  allowed  concerning  line  trees;  and  !& 
tradition  might,  jpoffibly,  in  part,  have  arifiui  froav 
t^e  verdi6l  founa,  on  the  teftimony  of  a  perfbn, 
who,  or  whofe  reprefeatatives,  may  be  parties  ta 
the  future  fuit*  This  I  admit  is  a  pofiible  cafe,  but 
it  is  fo  remote,  contingent,  and  uncertain,  as  not 
to  form  an  exception,  from  the  do£irine  juft  fiat- 
ed. 

In  Bull,  ft:  pr:  284,  it  is  laid  down,  «*  that 
**  an  intcreft  is  faid  to  be,  where  there  is  a  cer- 
*•  tain  benefit  attending  the  determination  of  the 
**  caufe  one  way  ;'*  and  again  **  that  it  mull  be 
**  a  prefcAt  intereft,  for  a  future  and  contingent 
**  intereft  will  not  prevent  a  perfon  from  being  a 
**  witnefs.'* 

Thefe  paffages  feem  fully  to  juftify  my  conclti* 
lion,  as  to  the  witnefs  in  qucftion ;  and  I  think 
th«  Diftrift  Court  did  right,  in  permitting  faim  ta 
be  fworn  in  the  cajufe. 

la  Meade  vs  Tate  *  in  this  Court,  the  judg- 
ment of  the  Diftrifl  Court  was  revcrfed,  and  that 
cf  the  County  Court,  admitting  the  competency  of 
a 'vitnefs  fimilarly  fituated,  was  affirmed;  and 
u;ion  the  whole,  I  am  of  opinion,  that  the  witnefs, 
ii)  ihe  prefcnt  cafe,  was  competent;  but  that  a 
It; pleader  fliould  be  awarded,  on  account  of  the 
deJFeClive  pleadings, 
FLEMING 

♦  Ante  U5, 
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FLEMING  Judge.  The  pleadingB  in  thip  cafo  Km 
are,  clearly,  too  lopfe  and  indefinite.  For  the  ^?[^ 
plea  of  the  defendant  only  confifts  of  the  wordyw/- 
fijicauon/  and  to  this^  the  plaintiff  replies  gencr 
piUy:  Upon  which,  the  parties  went  to  trial, 
without  any  parixcular  fa6i  being  alledged,  on 
either  fidpy  on  which  an  ifTue  could  be  joined.  Of 
courfe,  I  am  warranted,  in  faying,  that  there  was 
no  iffue  joined ;  and  therefore,  that  the  judgment, 
lipon  that  ground,  ought  to  be  reverfed,  and  a  re<p 
pleader  awarded. 

I  was  at  Crft  JnclinetJ  to  think,  that  the  objedli- 
pn  to  the  witnefs  went  to  his  gredit,  ^nd  not  tQ 
his  competency;  but,  upon  reflefling  on  his  own 
declarations  and  his  f^t^atipn  with  refpedl  to  the 
controverly  before  the  court,  I  am  decidedly  of 
opinion  tliat  he  ought  not  to  have  been  admitted. 
The  reafon  why  aa  intei'etted  witnefs  is  not  ad« 
miflible  is,  that  there  is  a  prefumption,  that  his 
intereft  would  produce  an  improper  biafs  on  his 
mind  ;  and  therefore,  the  law  reje6>s  him  altoge- 
ther. The  flighted  intereft  is  fufficient  for  this 
purpofe.  Hence  one  commoner  cannot  be  a  wit- 
nefs to  prove  a  right,  in  an  aftion  brought  by  an- 
rrhcr.  For  the  right  being  entire,  he  comes  to 
fcpport  his  own  title.  So  where  lauds  lay  in  two 
f  arifhes,  the  parfon  of  one  was  not  received  as  a 
witnefs;  becaufe  he  might  enlarge  his  own  parifb, 
and  confequently  the  tythes,  2.  Bac:  ab:  590.  7. 
Med,  63.  Again  a  perfon,  who  had  acted  in 
jbreach  of  an  alledged  caftom,  was  not  htld  a  com- 
petent witnefs,  to  difprove  the  exiftence  of  the 
cuftom,  bccanie,  iFth^ciillom  (liould  not  be  clla- 
bliflied,  ho  v/oiiid  be  dilcliarged  from  an  aclion, 
on  account  of  the  breacli.  IJoiigi.  2S9*  The  prinr 
ciple  of  which  cafes  rwen\s,  to  me,  to  apply,  ex-y 
prefsly,  to  th?.t  lir.der  confidt.ration.  For  in  nei- 
ther of  thijn  was  tht:  intcrc-rt  ci  the  wltuer5>  more 
immediate,  th.an  in  :he  piefent  cafe.  He  was  only 
to  be  eventually  affccied;  a:id  that  was  tlie  ct^fe 
here.  The  queftion  wa*?,  whcithcr  No.  r,  or  No. 
7,  in  the  furvey,  was  the  true  porner  of  Beverjey 
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Kerr        Manof ;    and  the  witncfs  appears  to  have  been 
^^'  materially  intereftcd^  in  that  queftlon.     For,  by 

■r"^°*.  his  own  confeffion,  if  No*  i.  is  the  true  comer, 
he  faves  part  of  his  land;  but  otherwife,  if  No.  7. 
be  the  corner.  In  this  fituation  the  prefumptioB 
of  bias  is  fo  ftrong,  that  it  is  fulHcient,  in  my 
opinion,  to  repel  himj  efpecially^  as  hiiteftimduy 
went  to  prove,  that  No«  i.  was  the  true  corner; 
the  very  faft,  which  he  was  interefted  in  having 
eftablifhed.  I  think  therefore,  that  he  wns  ia- 
competeht^  and  ought  to  have  been  rejefted, 

CARRINGTON  Judge.  There  can  be  no 
ioubt,  but  that  there  muft  be  a  repleader.  For 
the  plea  is  unqueftionably  bad,  and  not  cured  by 
the  ftatute;  which  was  never  ineant  to  be  extend- 
ed to  al  cafe  like  this,  where  there  is  nothing  cer» 
tain  or  iffuable  in  the  pleadings. 

But  as  to  the  point  relative  to  the  adrciffibility 
of  the  witnefs,  1  am  equally  clear,  that  he  ought 
to  have  been  deceived.  For  his  interefl  cannot  Lc 
aiTefted,  by  this  fuit;  inasmuch  as  theverdi6l  and 
judgment  in  this  cafe  cannot  be  given  in  evidence, 
for,  or  againft  him,  in  a  future  adlion.  I  am  there- 
fore of  opinion,  that  he  was  admiflible;  and  that 
the  objeilion  was  matter  of  obfervation  only; 
which  went  to  his  credit,  and  not  to  his  compe. 
tency. 

LYONS  Judge.  We  all  concur,  in  opmion, 
that  the  plea  is  bad,  and  that  a  repleader  muft  he 
awarded. 

But  I  differ  with  thofe  who  think,  that  it  was 
right  to  receive  the  witnefs.  For  he  and  the  de- 
fendant claim  the  fame  boundaries ;  and  both  arc  ■ 
interefted,  in  eftablifliing  the  corner  tree,  at  Uo. 
!•  That  no  man  can  be  a  witnefs  in  his  own  caufe 
IS  a  rule  of  univerfal  juftice;  and  it  is  alfo  laid 
down  that  no  perfon  interefted  in  the  queftion, 
before  a  court,  can  be  a  witnefs.  Nay  more,  if 
a  witnefs  only  apprehends  himfelf  to  be  interefted,  < 
although^  in  fa6l,  he  be  not,  yet  he  is  not  admif- 1 
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:ble.  |.  *SV*r^.  129.  Now  here  the  defendant  and 
he  witnefs  both  claiming  the  fame  corner,  they 
lave  equal  intereft  in  eftablifhing  the  fame  faflE. 
rhcrcfore  although  the  witnefs  is  not  fubje6l  to 
;he  •cofts  and  damages  in  that  fuit,  yet  his  title 
md  bou!idarics  are  drawn  into  queflion;  and^he 
.'*;rdi6l  and  judgment,  in  this  cafe,  will,  as  Lord 
:I<,jIt  obi'erves  in  Salk.  283,  be  fure  to  be  heard  of, 
mi  may  liave  an  influence,  on  the  jury,  in  any 
iit,  wliich  may  be  brought  againft  him.  I  am 
;herefar^  of  opinion,  that  he  was  not  a  competent 
vitnefv>  but,  as  the  court  are  divided  upon  thit 
^oiiit,  no  direcSlion,  with  regard  ic  it,  can  be  giv* 
i:,i  The  judgment  however,  is  to  be  reverfed 
!br  want  of  an  iifue,  and  a  repleader  awarded, 

jjidgnient  reverfed  and  a  repleader  awarded. 


MAYO 

againjl 
C  L  A  R  K. 

T^HIS  was  a  super s^dcns  to  an  order  of  the 
__  Dillrict  Court  denying  a  supersedeas  to  an 
freer  of  the  County  Court  conceriiing  a  road. 

^  PENDLETON  Prefident.     Delivered   the  re 
wliition  of  the  Court  to  the  following  effcdl. 

The  Court  Is  fatisfied  that  thev  cannot  go  into 
he  merits  of  the  cafe  until  the  Diilricb  Court  has 
kcided  on  them.  '  But  they  are  equally  clear  that 
hwTe  are  fufEcient  grounds  upon  the  record,  for  the 
)litricl  Court  to  award  a  writ  of  fuperfcdeas  to 
'^:j  order  of  the  County  Court.  The  order  of  the 
)ii\rii5l  Court  tlierefore  is  to  be  reverfed,  an-1  a 
rrit  of  fuperfedeas  awarded  from  that  Court ;  who 
re  to  proceed  thereupon  as  in  the  ufual  cafes  of 
rrits  of  fuperfedeas  to  orders  of  this  kind. 

BROWNE 


The  Cowt 

of  Appeals  hw 
nocuiginalju* 
riidi^iunjMui 
rannot  dccid* 
the  merits  of 
%\\y  caic  yntil 
they  arc  deci- 
ded on  by  thd 
Diilria  Uottft 
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Conftru^^ioa 
•fthcTthfec- 
tioft  or  the  a«5t 
of  defcents. 

W.  of  fuJl 
flge»  died  in« 
ttfkzU:,  with- 
^t  hTue  and 
vnmarried; 
feizedand  pof- 
(ttkd  of  an  ef. 
tate  partly  de- 
irivcda  by  de- 
yife,  from  his 
father  G.  W. 
and  partly  by 
dcfcent  from 
his  bi other  R. 
W.  leaving 
an  uncle  and 
three  coufins, 
children  of  a 
^fcccafcd  uijple 
of  the  Vhole 
blood  on  the 
mothers  fide, 
and  an  uncle 
of  the  half 
blood  like;j%i fc 
on  the  mothers 
fide»  and 
leavingy  alfo, 
tw»  45ktiott» 
•nthc  fethers 
fide,  Thcef. 
tatea  were  or- 
dered to  be 
divided  into 
two  moieties: 
of  which,  one 
waato  be  di- 
vided between 
the  two  rela- 
tiona  on    the 


pCTOBERT*RM 
BROWNE  4^al. 
against 
TURBERVILtE^o/- 


THIS  was  an  appeal  from  a  decree  of  thr 
High  Cpurt  of  Chancery,  where  John  Tufv 
berville  Gowen  C.  Turberville,  Richard  C»  I» 
Turbervillc,  Haraiah  L.  Turberville  aiwi  Geoige 
Fitzhugh,  brought  a  bill  agrainft  Browne  and^iriSi 
and  Morton  and  wife,  ftating,  That»  in  1796 
George  Waugh,  of  full  age,  died  inteftate,  witfa* 
out  iJFue,  and  unmarried.  '1  hat  he  was  felzed 
and  pcffeffcd  of  a  confiderable  real  and  perijoaal 
eftate,  part  thereof  derived  to  hirn,  by  4^^^t 
from  his  father  Gnwry  Waugh,  who  died  in  th«  yeai 
17--;  and  the  refidue,  by  delbent,  from  his  brother 
Bobert  Waugh,  who  died  unmarried,  and  withoutit 
fuein  1795.  That  the  plaintiffs  are  the  next  of  Idnj 
on  the  part  of  his  mother  to  the  faid  George  Wau^; 
that  is  to  fay,  the  plaintiff  John  Turberville  an4 
George  Turberville  deccafed,  (the  father  of  tifc 
plaintiffs,  Gowin,  Richard  and  Hannah  Turber- 
ville) were  the  uncles  of  the  whple  blood  to  the 
faid  George  Waugh  on  the  mothers  fide,  and  the^ 
plaintift  Qeorge  Fitzhugh  was  half  brotlier  to  tha 
mother  of  the  faid  inteftate.  That  the  wife  oi 
the  defendant  John  Brownr,  and  Hannah  wife  u^ 
Gorge  Morton  arc  next  of  kin  to  the  faid  George 
"Wauglion  his  fathers  fide.  That  the  plainu^ 
John  Turberville  and  the  faid  John  Browne  have 
taken  adminiftration  upon  George  Wangh's  eftatc* 
That  the  plaintiffs  have  applied  to  the  fail  John 
Browne  and  George  Morton  and  their  wives  foe 
a  divifioa  of  the  property  of  George  Waagh,  but, 

as 


fathers  fide ,  anil  the  other  moiety  was  to  be  allotted  thoitf 
on  the  mothers  fide  as  follows,  to  wit,  two  fifths  to  the  mw* 
cle  of  the  whole  blood  j  two  fifths  to  the  tht€c  cou^s  ;  tt4 
one  fifth  to  the  uncle  of  the  half  blood* 
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18  the  plaintiffs  and  defendants  differ  in  opinion  as      *  Browne 

0  the  portfons  to  be  allotted,    nothing  has  been  -.    ^'  ,^ 
tone.     The  biU  therefore  prays  for  a  divifion  ac-  otTrituth 

iording  to  lawy  and  for  general  relief. 

The  anfwer  of  Browne  and  wife  admits  the 
i&s  fUted  in  the  bill;  except^  that  they  know 
wt^  in  what  manner  Robert  Waugh's  fuppofed 
bare  of  his  father  Gowry  Waugh's  eltate,  is  to  be 
raced  and  derived  from  the  faid  Gowry  Waugh, 
«t  re£srving  to  themfelves,  a  future  right  to  ,in- 
lelligate  that  pointy  chey,  at  prefent^  admit  the 
ifl  as  to  Robert  Waugh's  eftate,   as  itated  in  the 

The  Court  of  Chancery  was  of  opinion,  *'  That 
he  ftatute  paffed  in  the  yeat  1792,  dlrehing  tJbe 
Qurse  pfdesi^ntSy  ought  to  be  underftood  in  the 
allowing  fenfe.  Firft  When  any  pcribn,  hav- 
ig  title  to  any  real  eftate  of  inheritance,  fhall  die 
iceftate,  as  to  fucb  eftace,  it  {hall  defcend  and 
affl,  in  par'cenary,  to  his  kindred  male  and  female, 
\  the  following courfe,  that  is  to  fay  ;  fecond  to* 
is  children,  or  their  defcendants,  if  any  there 
e,  third  and  iixth,  if  there  be  no  cliildren,  nor 
ieir  delcendants,  then  to  his  father,  unkfs  the 
itcftate,  who  had  derived  the  eftate  by  purchafc, 
^  defceut  from  liis  mother,  die  an  infant,  with^ 
It  iffue,  in  which  cafe,  the  father  or  his  ifiTue, 
^  any  other  woman,  than  the  mother,  Ihall  noi 
tcccod,  if  any  brother  or  fiiUr  of  the  infant,  on  the 
irtoftlie  mother,  or  any  brother  orfilUrof  themo- 
ier  or  any  lineal  defcendant  of  either  of  them  be  liv- 
Ig  :  F  ourth  and  fifth,  if  there  be  no  father,  then  to 
^s  mother,  brothers  und  fillers,  and  their  defcen 
mts,  or  fuch  of  them  as  there  be ;  unlefs  tlie  in- 
nate, who  hud  derived  the  cftate,  by  purchafe 
•  defcent,  from  his  father,  die  an  infant,  with- 
it  iffae^  in  wliicli  cafe  the  mother,  or  her  ifliie, 
:  any  other  man  than  the  father,  fliall  not  fucceed 
ith  the  inteftutes  brothei^s  and  fifters,  if  any  bro- 
ler  or  fiftcr  of  the  infant,  on  the  part  of  the  fa- 
ler,  or  any  brother  or  lifter  of  the  father,  or  any 
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BzoYiDt       Uneal  defcendant  of  cither  of  them  be  living:    S% 
*vs,  venth,  if  there  be  no  mother,   nor  brother,    nrf 

^tttberville*  fifter,  nor  their  defcendauts,  then  the  inheritanu 
^  '^^"^  ihall  be  divided  into  two  moieties  (uniefs  the  in- 
teftate,  who  had  derived  the  inheritance,  eithtr 
by  purchafe  or  defccnt,  from  either  the  father  or 
the  mother,  die  an  iaf<uit,  in  which  oaies,  tbc 
paternal  kindred  (hall  not  participate  of  the  cfe 
tate,  derived  from  the  aiother,i;«nd  vice  v^jie^ 
the  maternal  kindred  flxall  not  pEuFticipate  d  tbfi 
cftate  derived  from  the  father,  by-  the  fifth  aai 
iixth  feclions  preceding)  one  of  which  moieiiei 
fhall  go  to  the  paternal  the  other  to  the  maWTBal 
kindred,  in  the  following  courfe,  that  is  to  ixfi 
Eighth,  firft  to  the  grandfather;  Nii\^h>  iftherete 
}io  grandfather,  then  to  the.  grandnwther,  uncle* 
and  aunts,  on  the  fame  fide,  or  fuch  of  tbera  i» 
there  be :  Tenth  if  there  be  no  grandmother  uncle 
nor  aunt  nor  their  defcqnd^nts,  then»  to  the 
grbat  grandfathers,  or  great  grandfather,  if  there 
be  but  one,  and  fo  on  niaking^the  fifth  and  fixih 
fe(5lions,  and  that  part  of  the  fcventh  feAion,  re* 
laiive  to  the  parent,  from  whom  the  eftate  hid 
been  derived,  to  an  infant  dying  inteftate,  inde- 
pendent of  all  the  fuuiequent,  le6lIons  until. the 
fourteenth.  Fourteenth  and  where  for  want  of  il* 
luo  of  the  inteftate,  and  of  father,  mother,  brothcn 
and  fifters,  and  their  dcicendants,  the  inheritance 
is  before  directed  to  go  by  moieiies,  to  the  pater- 
nal and  maternal  kindred  on  the  one  part,  or,  if 
the  kindred,  on  the  one  part,  fliali  be  excluded 
from  luliCeJion,  by  the  iitth  and  fixth  fc<ilioj;& 
preceding,  thj  whole  fliuli  go  to  the  other  part; 
That  by  the  ilatutc  interpreted  in  the  fenfe,  which 
this  paraphrafc  thereof  exhibiteth  and  by  the  tweaty 
feventh  feciion  of  tlie  ilatute  pafied  in  the  fame 
year  concer?nng'  ^vilh  and  the  distribution  of  in- 
testates  esti/tcsj  ail  the  ellate  of  George  W  augh, 
who  was  of  full  age,  had  no  iflue,  and  was  not 
married,  at  the  time  of  liio  death,  derived  to  hiii), 
as  well^  from  his  fatlier  Gowry  Waugh,  as  frora, 
his  brother  Robert  Wau^h,  umft  be  divided  into 
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Pfro  moieties,  to  one  of  which  his  paternal,  and       l^i^imt 
to  the  other  his  maternal  kindred  will  fucceed;    ^  ^*  .^^ 
that  the  only  plaufible  objeflion  to  this  interpre*    T"^!^^  y* 
tation  b,  that  thefe  words,  in  the  feventhfedion^ 
and  tie  estate  shall  not  bav9  been  (icrived,  either 
by  purchase  or  descent  from  either  the  father  or 
the  mothery  are  taken  out  of  their  place,  and  ex* 

S mounded  in  a  fenfe,  not  agreemg  exadlly,  if. agree* 
ng,  at  all,  with  their  true  meaning,  and  theie 
Words  in  tlU  interpretation,  *  or  tf  the  kindred  on 
$he  one  party  shall  be  esccludedfrom  succession^  by 
the  fifth  and  sixth  seSHons  precedingy  are  arbitra-^ 
rily  lupplied  in  the  fourteenth  femon  of  the  fta^ 
tnte  directing  the  courfe  of  defcents ;  that  in  an^ 
[wer  to  this  objodtion^  the  tranfpofition  and  expo* 
Btion  of  thofe  words  in  the  feventh,  and  the  fup« 
Element  of  thofe  in  the  fourteenth  fedlion,  may  bo 
juftified,  by  thele  confiderations,  firft^  the  Legifla- 
ture,  forming  the  general  fyftem  of  fucceflion  to 
real  eftates  ^f  inheritance,  manifeftly  fuppofed 
*he  canons  ordained  for  regulating  it,  to  be  di£lat* 
td  by  the  natural  afleflion  which  would  have  mov« 
^d  the  owner,  in  difpoling  his  eftate,  whether  of 
>rigina}  or  derivative  acquifition,  if  l^e  had  ap- 
>ointed  teftamentary  fucceflbrs,  in  cafe  he  had  no 
hildren,  to  appoint  his  kindred  on  both  fides^ 
\\xt  the  Legiflature,  in  a  fingle  inftance  only^ 
p^hich  was  the  cafe  of  an  infant,  who  deriving  an 
ftate  from  father  or  mother,  died,  without  iflue, 
ad  unmarried,  thought  proper,  for  feme  caufe 
r  other,  to  interrupt  and  divert  the  fticceflion : 
knd  the  interpretation  propofed  in  the  paraphrafe^ 
rill  confine  the  operation  of  the  fifth,  fixth  and 
tventh  ffedlions  to  that  inftance,  and  renders  the 
applement,  to  the  fourteenth  feftion,  a  neceflary 
OTifequence,  leaving  the  operation  of  the  other 
arts  of  the  ftatute  undifturbed,  in  every  other  in- 
ance*  Second,  the  words  tranfpofed,  otherwifp 
tpounded,  will  not  only  be  incpnfiftent  with  ^he 
ippofition  and  defign  of  the  Legiflature,  but  will 
I  derai^g^  the  whole  fyftem,  that  the  gr^^t^r  part 
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T   h'  11      ^^  numhcrfiftii  inftanccs,  for  the  feventb  fe^ioa« 

j^bcryiiie,    uncpnneftdL  with  the  ^wo»   which  immcdiat^^ 

"^^  precede  it  may,  without  violating  asy  rule  of 

found  priticifiu,  be  coooeded  with  all  the  &l!& 

J|tient  parts|  of  the  ftatute,  and  influence  them  ia 
iich  a  manner  that  they  will  not  operate,  m  vff 
other  cafe  hut  that  io  which  the  inteftate  deiivo^ 
the  inheritai^ce  from  one,  who  wag  not  his  fatWt 
^r  mother.'?  T|iat  court  therefore  appoint  ed  COi^ 
mifl^oners  to  divide  the  efiat^  into  two  moiniil} 
^^  And  allot  one  Imlf .  of  one  of  the  faid  nune^ 
to  the  defendants  George  Morton  and  Hannah  llii 
wife,  and  the  other  half  of  that  moiety,  to  ifce 
defendants  John  Browne  *  and  his  wife,  and  ta^ 
vide  the  other  moiety  into  /ive  equal  parts,  ihd 
lillot  of  thofe  five  parts,  two  to  the  plaintiff  Jdift 
Turberviile,  two  others  to  the  plaintiffs  Gaviq 
TurberviUe,  Richard  C.  L.  Turberviile  and  Has* 
sah  L.  Turberviile,  and  the  remaining  part  to  the 
plaintiff  George  Fitzhugb.**  From  which  decreet 
Browne  and  bis  wife  appealed  to  this  Court* 

April  iloo.        Rakpolpr  for  the  appellants     After  ftadii^ 
that  the  wholo  depended  on  the  conftruftion  of  the 
7th  fedlion  of  the  aft  of  1792,  Contended  that  ^ 
,  Chancellors  expofuion  of  the  ftatute  could   not  be 

fupported.  For  the  Court  cannot  fubClitute  words 
pierely  becaufe  the  Legifl^ture  have  not  made  any 
proviiion  for  the  cafe.  Indeed  from  the  varioiia 
alterations  which  the  law  had  undergone  finc«  the 
a61:  of  1785,  it  wa«  fair  to  infer  a  change  ixi  thf 
Ltgiflative  will  upon  the  fub}e6l.  So  that  the 
Court  would  rather  view  it,  as  a  casus  omiuuJt 
end  re  fort  to  the  principles  of  the  common  IaW| 
tl.an  adopt  the  expofition  of  the  Chancellor. 

Warpjcv 


*  It  appears  by  an  eotry  at  the  foot  of  the  decree  of  th^ 
Court  of  Cnmccry,  thit  the  delendants  John  Browne  zm 
h.s  wife  wert  miihiken,. for  R^iwleigh  Travcrs  Bco'wne  ^lu 
Million  his  wife,  'i'he  decree  was  therefore  to  be  amemici^ 
iu  lAt  reipecli  by  cca^'cut  of  the  parties. 
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^nr^Atmnr  ttmtra.    Theiwrnmonlatwr,  tipon  tlie      fctwci^ 
rul>]e6l,  caanot  be  revived,  becaufe  it  was  repeals    ^    ^^  • ,  ^ 
ed  by  the  ad  of  1785^  aii4  has  not  been  exprefely^   T!^-^-[l^ 
revived  by  any  (tatute  fince.     There  is  no  contro-  w  -^ 

verfy.,  as  to  the  moiety  which  he  claimed  from  \(\% 
b^o^her>  but  the  queftion  merely  is,  g«  to  that  de- 
rived: from  his  father.  Which  depends  upon  the 
iband  expofition  of  the  a6l  of  1792 ;  and  the  Chan- 
cellors decree  contains  a  juft  conftf»£tion  of  it# 
Bat  in  addition  to  thiat,  it  may  be  obferved,  that 
xhe  a6t  of  1792,  only  repeals  fo  much  of  ail  othef 
laws  as  comes  within  its  own  purview.  Conies 
i^uently  no  part  of  the  aft  (rf  1785  is  retfealed, 
but  what  comf 8  withift  the  expfefs  provifions  of 
the  ad  of  1792.  But  if  the  prefect,  cafe  is  not 
trithin  the  aft  of  1792,  then,  it  w^ill  be  govern- 
ed by  the  aft  of  1785,  which,  i'o  far  as  refpcfttf 
the  prefent  cafe,  is  not  repealed  by  the  aft  0% 
1792  i  becaufe  it  is  not  within  its  purview. 

WiCKHAM  in  reply.  The  Legiflature,  bjr  tTie 
ft&  of  1792,  intended  to  provide  for  all  cafes  of 
inteftacy.  The  interpolation,  in  the  feventl^ 
claufe,  was  not  in  the  reviial,  prepared  for  the 
Legiflature,  but  it  was  made  by  the  Aflembly 
themfelves ;  which  looks  as  if  it  was  defigned  ;  anci 
the  Court  cannot  correft  the  overfights  and  omif- 
fions  of  the  Legiflature.  The  whole  of  the  aft  of 
of  1785  is  incorporated  into  that  of  1792.  So  that 
it  ivthe  fame- law,  with  the  alteration;  which  the 
Legiflature  might  make,  if  they  thought  proper. 
The  circumftanccs  argue  an  intention  to  do  fo; 
which  intention  onght  to  prevail.  Had  the  7th 
feftion  been  wholly  omitted  there  might  have  been 
fomegrouiid^  for  Mr.  Wardens  argument  on  the 
a'5l  of  1785;  but,  i^s  it  is,  there  can  be  no  pretext 
for  the  coailruilion,  he  contends  for. 

Cur:  c(h:  vult. 

WiCKHAM  and  Randot.p:!  for  the  appellants,    oaobcr  1800- 
The  7th  fcciion  is  to  be  taken  indciJcnJautl}^  r\nd 
$hea  uo  provifion  having  boen  made  for  it,  by  the 

aft. 

Digitized  by  VnOOg IC 


)9<    ^  OGTOBER    TERM 

BrowHk       %Gl^  it  devolves  upon*  the  heir  at  commim  la^t 
•r   ^^"-11       Which,  regarding  the  blood  of  the  firft  purchafer^ 
TurbcrvtUi*    is  confident  with  the  views  of  the  Legiflature^ 
taanifefted  by  the  amendments  and  alterations  in 
the  a6l  of  1785.    Thefe  were  introduced  into  the 
adls  of  1790  and  1792,  for  the  exprefe  purpofe  of 
reftoring  the  eftate  to  the  family  ot  the  origins! 
purchafer.     The  ftatute  of  1785,  therefore,  har. 
ing  been  repealed  by  the  aft  of  1792  (the  title  and 
object  of  which  is  to  reduce  all  the  a61s,  irpon  the 
fiibjeft^  into  one^)  and  the  latter  not  having  pro- 
vided for  the  cafe,  it  muft  dcfcend  aceor«ling  to 
the  rules  of  the  common  law ;  which,  as  ro  cal'ei 
of  this  kind,  are  reftored  by  the  repeal  of  the  aA 
of  1785k      For  the  Chancellor's  interpretatioiif 
which  goes  to  fupply  words  in  a  law,  cannot  he 
admitted;  becaufe  that  is  beyond  the  pqwe^  of  the 
feourt* 

WARbEN  ani  Call  contra.  The  eftate  muft 
either  go  to  the  heir^  at  common  law,  efcheat  to 
the  Commonwealth,  or  defcend,  according  to  the 
a6l  of  1785, 'which,  as  to  cafes  of  this  kind,  we 
contend,  (lands  unrepealed. 

It  cannot  defcend  to  the  heir  at  the  common 
taw ;  beoaule  the  common  law,  as  to  defcents, 
was  repealed  by  the  a6l  of  1785;  and  therefore^ 
if  the  latter  was  repealed  by  the  a6l  oF  1791,  yet, 
as  the  common  law  was  not  exprefsly  revived,  by 
the  laft  ftatute,  it  remains  repealedj  according  to  the 
exprefs  dire6lions  of  the  adlof  1789  c.  9.;^.  6:  Which 
cna6ls,  "  that  whenfoever  one  la^^  which  (hall  have 
*'  repealed  another  rtiall  be  itfelf  repealed,  the  for* 
*'  mer  iav)  fliall  not  be  itlelf  revived,  without  ex- 
*'  prefs  words  to  that  effeft.'*  This  applies  as  well 
to  the  common  law,  as  to  the  ftatute  law;  and 
makes  a  revival  abfolutely  neceflary  in  both  cafes. 

Therefore  nnlefs  the  a6l  of  1785,  is  in  force, 
^'s  to  thefe  cafes,  there  is  no  heir  or  other  repre- 
Tentative  who  can  take  the  eftate;  but  it  niuft  et 
cheat  to  the  Commonwealth  lor  deft6l  oi  heifsi 

Which 
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tThich  would  he  a  very  harfli  conftrnAion,  wfcen  Wxtrmtt 

here  arc  fo  many  blood  relations  of  the  decedent  -.    5"*  .^^ 

iving;  and  therefore'  the  court  will  adopt  it  with  '"'b^^"*^ 
jreat  reluftance. 

Nor  is  it  neceffary  to  make  that  conftruftion; 
iiice  thea<5l  of  1785  is  in  force,  as  to  cafes  of  this 
kind:  For  cafes  of  this  fort  are,  in  terms,  pro. 
/ided  for,  by  that  aft;  and  are  altogether  omiued, 
in  the  a6l  of  1792.  But  the  a£l  of  1792  only  re- 
peals fo  much  of  every  other  aft,  as  comes  within 
its  own  purview  and  provifions.  Therefore  aa 
ufes,  like  the  pre  fen  t,  do  not  come  within  the 
purview  or  provifions  of  the  lall  aft^  but  are  cm* 
braced^  exprcfsly,  in  that  of  1785,  it  follows,  ne- 
Ceifarily,  that  the  aft  of  1783?,  as  to  cafes  of  this 
aaturc,  is  not  repealed. 

This  interpretation  will  be  the  ratlv^r  made,  be- 
caufo,  by  this  tn^ans,  the  intention  of  the  makers 
ol  the  law,  to  diftribute  the  eftate  amongft  the  next 
of  kindred,  will  be  preferved;  and  there  will  be  a 
canon  of  defceut,  for  every  cafe,  which  can  happen, 
while,  the  rule  of  primogeniture  will  not  be  fufTer* 
gd  to  revive,  againll  the  poiitive  will  of  the  Le- 
KiQature;  wlio  have,  anxioufly,  foui^ht  to  dcflroy 
|i:,  as  repugnant  to  the  g'niius  of  the  Covernmeut, 
find  the  priiiclples  of  juitice. 

I    Cur:  ado:  vutt: 

FLEMING  Jud)>e.  There  feerrs  to  be  confi- 
Scrable  diJiicnky,  in  conftruipt(  the  afts  of  AfTem- 
blv,  concerning  the  coarfe  ot  defcenis  and  tbt*  dlf* 
tributjon  of  iiUefbates  eftntes,  as  thi^y  now  Jland 
i!i  oar  llatutc  books  ;  and  therefore,  it  Uiny  rot  be 
lrrtprop;)r  to  take  a  retrijlp^iive  view  of  the  whole 
of  tbeu). 

The  LegiHatlirc  ecn^eivir)p^,  that  the  rule  of  ue- 
frcnts  by  ihe  Ci)Tnmon  h.w  was  not  well  adnptL^d 
f  ^  the  yjenius  oF  tiie  people  and  t!ie  form  of  oiif 
G:v/ernment,  totally  clianoed  it,  bv  the  a5l  of 
ry^c;;  which  a]vpoa!S  to  have  provi-led  for  rvei'y 
po.nble   cafe.      Bat,    in    1792,    an  alteration   w-'s 
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Browm  m^ie^  in  the  cafe  of  infants  dying  without  ifloi 
^  ^*^^  .r,  excluding  the  mother,  when  the  inheritance  w 
w-^I— /'  derived  from  the  father,  if  there  was  living  ar 
brother,  or  fifter  of  fuch  infant,  or  any  broth 
or  Cfter  of  the  father,  or  any  lineal  defcendam 
cither  of  them»  And  vice  versa^  where  the  inb 
ritance  was  derived  fronvthe  mother. 

Thefe  provifions  are  preferved  in  the  Jtli  an 
6th  feclions  of  the  aft  of  1792:  Which  exdud 
any  iffue,  which  cither  the  father  ^r  mother  roa 
have  by  any  other  perfon,  than  the  decea&d  pa 
rent  of  fuch  infant,  where  the  inheritance  wa«d^ 
rived  from  fuch  deceafed  parent. 

So  far  the  acl  is  clear  enough  ;  but  the  dSkvI 
ty  arifes  from  the  words  of  the  next  fe6\ion,  whic 
^  arc,  ^'  If  there  be  no  mother  nor  brother,  nor  B 

TT  *'  ter  nor  their  defcendants,  and  the  eftateflwl 

'*  not  have  been  derived,  either  by  purchitfe  q 
*'  defcent,  from  either  the  father  <  r  the  moihci 
"  then,  the  eftate  fliall  be^  divided  into  two  moic 
*^  ties,  one  of  which  fliall  go  to  the  paternal,  anj 
**  the  Other  to  the  maternal  kindred." 

This  claufe  would  liave  embraced  the  prefepl 
cafe  precifely,  were  it  not  for  the  words,  and  tl\ 
estate  shall  not  have  been  derived^  either  by  fur\ 
chase  or  descent^  fvom  either  the  father  or  them\ 
ther;  which  in  ftridlnefs  except  the  prelent  Cafej 
and  being  words  of  important  fignification^  \^ 
not  think  mylelf  at  liberty  to  reje6l  them.  For 
do  not  think  it  proper,  in  the  conttruflion  of  ftitBtsJ 
to  fupply,  reje6l  or  tranfpofe  fignificant  words,  3^ 
is  fometimes  done  in  cafes  on  wills;  becaufc,  i' 
removing  one  diflSculty,  others  may  arife,  ari 
greater  inconveniences,*  perhaps,  be  introduced 
Thus,  to  add  the  words  in  case  of  an  infant^  aftf^ 
the  word  not^  might  remove  the  difficulty  in  tl  2 
prefent  cafe,  as  it  would  then  run  in  this  maooer. 
*'  And  the  cftate  fhall  not,  in  case  of  an  i^^n 
"have  been  derived,  either  by  pu  r  chafe  or  de- 
*'  fcent,  from  either  the  father  or  the  mother. 
By  which  unterpolation  the  prefent  cafe  tromd 

not 
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ttt  \>^  within  tlic  exception,  as   George  Waugh       Browne 
ra«  of  full  age ;  but  had  he  been  an  infant,  the  *^^ 

ame  difficulty  would  ttUl  have  exifted;  and  the  '^[^^^^^^^ 
^ra^Lice  might,  perhaps,  be  femetimes  extended 
>eyoad  the  intention  of  the  Legiilature,  and  cafes 
^^S^^  ^y  ^^^  ^^^  ^^  fupplement,  be  frequenti/ 
>rou2ht  within  the  meaning  of  a  law,  which  were 
aever  contemplated  by  thofe  who  made  it.  So 
^at^  befides,  the  impropriety,  of  the  courts  un- 
dertaking to  make  the  Legiilature  fpeak  a  different 
^nguaee  from  that  to  be  found  in  the  (latute  book, 
the  addition  would  not  be  co-extenfive  with  the 
difficulties ;  and  a  new  interpolation  might  become 
neceffary,  in  each  cafe  that  might  arife.  Some 
^ther  more  fafe,  and  eSe^ual  mode  of  interpreta* 
lioa  is  therefore,  to  be  fought  for;  and,  I  think^ 
It  is  to  be  found,  by  a  careful  perufal  of  the  a^ 
upon  the  fubje£U 

To  me  it  appears,  that  it  has  been  entirely  ow- 
ing to  the  mere  inattention  of  the  Legiflature,  and 
the  unfltilfulnefs  of  the  perfon,  who  drew  the  a6l 
«f  1702,  that  cafes,  like  the  prefent,  have  been 
left  unprovided  for ;  and  that  the  Legiflature  did 
not  intend,    that  fo  important  a  provilion  fliould 
have  been,  altogether,  omitted.     It  is  therefore 
proper,  to  confide r,  whether  there  be  not  a  con- 
ftru6lion  of  the  afts,  that  will  fupport  the  inten- 
tion of  the  Legiflature?     Which,  evidently,  was 
to  provide  rules  of  defcent,  for  every  poffible  cafe. 
And,  I  think,  there  is  a  plain  natural  interpreta- 
tion which  will  effe6l  this  important  objedt,  with* 
out  any  violence  to  the  text. 

The  5th  feflion  of  the  aft  of  1785  fully  em- 
braces the  cafe,i  and  as  tlie  aft  of  1792  only  re- 
peals fo  much  of  other  law^,  as  comes  within  its 
own  purview;  and  as  the  prefent  cafe  is  not 
within  the  purview  of  the  aft  of  1792,  which  has 
made  no  manner  of  pr-vifion  for  it,  it  follows,  ne- 
ceffarily,  that  the  aft  of  1785  is  ft  11  in  force,  as 
to  the  prefent  cafe:  And  thus  a  complete  fyfterj 
of  defcents  is  eftabiifljed,   agreeable  to  the  view 
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of  the  Legiilature  without  recurring  to  the  < 
ofinter|>olation,  which  might,   perhaps,    pr< 
more  mischiefs  than  it  would  remedy. 

With  refpefl;  to  the  perfonal  eftate  of  Georj 
Waugh,  the  a6l  of  179a,  concerning  wilfi  aruf  /- 
distribution  of  intestates  estetesy  dire£ls    that    ifaej 
goods  and  chattels  of  an  inteftate,  if  there  be    nci* 
ther  wife  nor  child,  {hall  be  diftributed  in  the  fazne 
proportions  and  to  the  fame  perfons,  as  lands  Ju^ 
Jire6led  to  defoend>    in  and  by  the  a£l  to  rcdxtc^ 
into  one  the  feveral  afla  dire6ling  the  courfe  of 
defcents,  paffed  the  fame  feffion,  and  is   the   one 
now  under  confideration*     Both  thcfe  laws  have 
the  fame  repealing  claufe*     So   that  the  a6l  con<* 
cerning  wills,  like  that  of  defcents,    only   repeals 
fo  much  of  other  laws,  as  ^omes  within  it3  Qfwn 
purview. 

But  the  a6l  of  1785  concerning  wUs  and  tbe  drj^ 
fribution  of  intestates  estates y  refers  to  the  a6U  of 
defceuts  pf  the  fame  fcHion,    in  the  fame  manner^ 
asthat  of  J792,  concerning  wills,  refers  to  that  of 
defcenis.     Therefore,  as,  for  the  reafons  already 
given,  I  ponfider  the  5th  fetSlion  of  the  a6k  of  de-* 
fcents,  paffed  in  1785,  to  be  ftillin  force,  I  think 
(b  much  of  the   24ih  claufe  of  the  aft  of  diftribu* 
tions,  made  in  the  year  1785,    as   refers  to  that 
fedion,  is  alfo  dill  in  force  \  becaufe  it  does  not    \ 
come  within  the  purview  of  the  aft  of  I793U      My 
opinion  confequently  is,  that  the  aft  of  1785,  coiw 
cerning  thediltribution  of  intellates  cftates,    muft 
givp  the  rule    for  the  diflribution  of  the  perfon* 
al  eftate  of  George  VVaugh. 

This  way  of  coufidering  the  cafe  obviates  the 
objefliou  made  conceruiiig  the  rule  of  the  com^ 
mou  law;  which  certainly  has  nothing  to  do  with 
the  quelUon* 

Upon  the  whole,  I  am  of  opinion  that  the  decree, 
although  founded  on  principles  differing  from  thofe 
I  have  affumed,  is  fubftantially  right,  and  ought  to 
|e  af&rmecL 

CARINGTON 
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CARRINGTON  Judge.  Upo«  the  fUtem«nt  Br«^^ 
made  of  this  family,  the  qu^ftion  i»^  wi^  ^re  ei^  ^  «**  ,1 
titled  to  the  cftatcs  of  the  deceafed?  -     '  Tttrbenr^l^ 

The  Legiflature  have  pafled  three  aAty  t!eltttve 
to  the  couri'e  of  defcentk.  But  the  lait,  iB^iich 
paflfed  in  1792^  prp&ilet  to  reduce  all  laws  upoa 
that  fabje^t,  into  one;  and  by  it^  every  poffibl^fi 
cafe  of  inteflacy  was  meant  to  be  provided  for.: 
At  the  fame  time,  that  all  prior  a£ls,  isrere  tnten^ 
ed  to  be  repealed,  as  embraced  within  the  prov^ 
Sons  of  the  |aft.  It  becomes  neceflary  thetefor^^ 
to  examine  the  meaning  of  the  Legiflature,  in  thi^ 
:Iaufe  it>  quefliion,  and  to  carry  it  into  efiV^t  1| 
Rnecan.     *  .  '    .    -     •         *   "^  , 

The  aft  of  1791  prpceeds  toeftablilh  the  differ* 

^nt  grades  of  defcent  for  four  fe^ions ;    and  thcfr^ 

t  n^akes  an  exception,  in  ^he  cafe  of  iofants  dyinjg 

intitled  to  property  derived  from  one  parent,'    de- 

larinz  that  the  other,  and  the   relations  'on  that 

ide,   ihall  not  fucccjed  to  that  ^property ;    after 

rhigh  comes  the  feventh  claiife,  which  is  in  tliete 

/ords,  %  Ifthere  b^  no  mother,  nor  brother,  not 

'  Uder,  uor  their  defcendants,  and  the  eflate  fliall 

'  not  have  been  derived  either  by  purchafe  or  de- 

fcenty    fronj  either   the  father  or  th^  mother, 

then  the  inheritance  (hall   be  divided  into   tv(6 

moities,  one  of  which  ihall  go  to  t|)e  paternal 

the  other  to  the  maternal  kindred,    in  the  fql<f 

iag  courfe  ;  that  is  to  fay,  Stc.*'  going  o|>  in  t^ 

ext  claufes,  to  (late  the  rules* 

Upon  this  cliaufe  tl^e  (jueftion^  in  the  p^refent 
ife  arifes*  * 

If  it  be  taken  literally,  the  plain  meaning  of  the 
egiflatttre,  throughout  the  fubfequent  parts  of 
le  law,  \^ill  be  defeated;  and  t]}^  intended 
>urfe  will  be  fci^ftrated.  But  it  is  obvious,"  that 
1  interpretation,  tending  to  produce  t)iat  effeSSl^ 
ight  to  be  rcjedled,  and  the  Intent  of  the  maker$ 

the  a^  ^bferved,    if  poSlble  i    And  I  think '  it 
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«Biwdte      ^sy  1^  HlMe  without  any  great  vioalation  of  Che 
Tuy^oTilk.  "^^^^  er^overtuTning  any  rule  of  conftruAion. 

The  difficulty  has   evidently   arifen,    from  tht 
4>miffiim  afVfew  wdrdi-m-^the  fentence.     The  ex- 
ception, and  the  estate  shall  not  baoe  been  derived 
^either  iy  purx:base  or  descetu^  from  either  the  j^ 
-tber  or  the  mother^  ought  to  be  underftood  rela^ 
'tiVely  ofiiy ;  that  is  to  fay,  it  relates   to  the  two 
•]pFreceding  fedlions,    reipefting  infanta,    and  waj 
-not  intended  to  apply  to  any  other  cafes  ;    for  th< 
.firft  fiwid  Ucter  parts  of  the  feClipn  refer   geae 
Tdlhr  to  ail  inteftacies,   which  proves^    that  tlu 
Unt^mnedistte  •  >«ords  «wcere  intended  to  oper%te  aj 
an  exception.     The  meaning,  then,  of  the  Legil 
^fia^i^e   is   obvious ;     ^nd  to   exprefs  it    in  men 
inteUigible  terms,  I  think,  we  (hould  add  after  th 
1  woj?d  ^V,  in  the  fecond  line  of  the   feftion,    tW 
words, '  in  case  qf  an  infant:  After  which  the  claul 
wiir'read  thus  "  If  there  be  no  mother,  nor  brothe^ 
■'  nor.'iift^r,,  nor  their  defcendants,  and  the   eftati 
*'  ihall  not,  in  the  case  of  an  infant^  have  been  dc 
..*'  rived  eitberlby  purchafe  or  defcent,  from  eithc 
'  *'  the  father  or  the  mother,    then  the   inherit^riC 
>  fliall  be  divided  Sec.** 

This  fupplement  which  according  to  the  mlc 
of  expound! i\g  ftatutes,  I  think  we  have  %,  right  % 

"  fuake,  .fliould  alfo  be  applied* to  the  I4thf  «&£lio 
of  the  a£l.  By  this  means,  the  whole,  oft  wdUl 
tendered  confiftent,  and  all  cafes  of  intelbc 
will  be  provided  for,  agreeable  to  the  meanit 
and  intention  of  the  Legiflature.  Which  is  ce 
tamly  better,  than,  by'adhering  to  the  literal  e 
preflion^  to  difappoint  the  will  of  the  Legifi 
ture, '  and  defeat  .the  intention  of  the  law    alt 

-gethetj. 

TheVefore,    although  I   do  not   exactly    agr 
with  the  Chancellor,"  in  regard  to  the    manner 
expounding  the  law,  yet  I  agree  with  him   in   tl 
conclufion  ;    and  coufequ^ntly,    am  for  affirmii 
"  the  decree.  -  ■   -^ 

JLYON^ 

Digitized  by  VjOOQ IC 


OF    THE    Yl^AR    i8oo.  4A^ 

LYONS  Judge.     It  is  a  mle  in  the  conftniAM:       ir^mm 
on  of  ftatutes,  that  the  intention,  when  it  can  bo    «.    u!^ai^ 
difcovered,  muft  be  followed  with  reafon  and  dif-  *^ 

cretion,  although  the  interpretation  may  fecm 
Contrary  to  the  letter  of  the  ftatute*  1 1*  Mpd. 
i6i.  1.  Sho^.  491*  10*  Rep.  101.  1O4  Mod*  %^X. 
4.  Com.  Dig*  338. 

Now  it  is  evident,  that  when'  the  Legiflatnra 
,  were  reducing  the  fcveral  a<Sts  of  Aflembly,  con« 
1  cerning  the  courie  of  delcents,  into  one  aft,  they 
did  not  mean  to  leave  any  cafe  unprovided  for ; 
but  through  overfight,  or  too  great  anxiety  to  ex» 
prefs  their  intention  with  caution,  a  difficulty  has 
intervened ;  which,  if  taken  literally,  wmild  fruf- 
trate  the  obje6l  of  the  Legiflature  and  leave  many 
cafes  without  a  prot^iton.      To  avoid  which  irt- 
convenience  it  becomes  neceflar}'  to  give  a  reafon* 
abIeconftru£lion  to  the  aft,  fo  as  to  efFeftuate  the 
intent  and  meaning  of  the  Legiflature,  expreffed 
in  other  parts  of  the  ftatute.     This  will  be  efFcft- 
ed,  by  taking  the  whole  aft,  and  all  other  afts 
made  on  the  fame  fubjeft,  into  one  viewi    mould- 
ing them  according  to  the  rule  laid  down,  in  Hob* 
346,    to  the  trueft   and   beft   ufe ;    and,   reje6\ing 
what  ihall  appear  to  be  inconfiftent  or  abfurd,  and 
tending  to  defeat  the  intention  of  the  Legiflaturfe. 
Thus  giving,  to  the  law,  fuch  a  conftruftion,  as 
'    will  make  it  anfv#r,  fully,  the  purpofes  for  which 
it  was  enafted. 

With  thcfe  principles  in  view,  I  am  difpofed  to 
affirm  the  decree  of  the  Court  of  Chancery,  upon 
diiFerent  grounds  than  thofe  given  by  t'ne  Chauccl- 
lAr;  which  I  do  not  entirely  concur  witji  him  in: 
Bccaufe  by  his  moJe  of  correftia^ij  the  7th  feftion 
he  makers  it  neceirary  to  alter  the  14th  feftion; 
which  might  be  go'iwg  to  far,  and  doing  what  the 
Legiflature  did  not  intend  to  do. 

My  own  9pinion  is,  that   either,  the  whole  in- 

I     terpolation,  m  the  7th  feftion,  ought  to  be  rejcft- 

ed,  aft  a  faving  repugnant  to  the   body  of  the  aft, 

according 
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according  to  i.  Co.  47  •  Or  that  the  aft  of  ^785 
is  to  be  conftdered  as  riot  repealed,  fofikrasrei 
ipe£U  fuch  eftates,  as  are  not  difpofed  af  Vy  th< 
a6k  of  I792.  By  either  of  which  conftrufHioni^ 
tho  cftate  derived  from  the  father  will  b^^  dtfpofedl 
of,  and  lArill  )tefcend  agreeable  to  the  decree; 

This  interpretation  puts  all  H^ht;  rec/wtxles 
the  whole  coilirfc  of  legiflation.  upon  the  fubje^^; 
gives  complete  ^ATeft  to  the  ila'tute;  and  fjlfiils 
the  obje£l  of  thofe  who  made  it. 

For  thefe  ireafins*,  and  i\ot  thofe  givfen  by  the 
Qiancellbr,  I  am  for  affirming  his  decree. 

PENliLETON  Prefident*  T6  enquire  from 
Jvhat  fource  the  force  of  the  common  law  of  Eug- 
land,  in  this  itate,  is  derived,  would^  at  pretent, 
be  a  ufelefs  fpecuUtion »  fince  all  agree,  that  it  is 
tho  general  lai)v  of  the  land|  where  it  is  liot  taken 
it  way  by  oUt  ftatutes. 

Tftat  the  a6k  of  178 J  hill  totally  done  away  that 
tomftnon  law,  as  to  the  cburfe  of  defcientr,  has  net 
been,  nor  can  be  dot^bted. 

The  rights  of  primogeniture  are  wholl^'  aboliflN 
W;  and  wherever  there  are  more  perfons,  than 
one,  of  equal  degree  of  kindred  to  the  inteftare, 
they  fliare,  equally,  in  the  fucceffion.  The  I'uc- 
ceflion,  in  the  right  line  afce^ing,  excluded  by 
the  common  law,  is  here  pemmted:  The  objec- 
tion, to  the  half  blood,  is  removed ;  and  the  er.- 
quiry,  through  what  blood  the  lands  had  defcend- 
ed  to  the  inteftate,  is  aboliflied:  The  inteftate  is 
in  all  cafes  confidere^d,  ai  the  unreftrained  proprie- 
tor; and  his  fiippofed  preference,  from  natural-af- 
feAion,  purfued. 

Under  this  aft,  it  muft  be  acknowledged^  tha: 
no  polTible  cafe,  not  provided  for,  can  happen, 
fu  as  to  let  in  the  rule  of  the  common  law. 

,  Although  this  new  fyftem  was  geaerally  approv* 
e4,  yet  there  were  citizens  who  might  wiflr,  that, 
In  cafe  of  their  ^or  having  children,  their  lands 
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[h^old  remra  to  the  family  they  catne  ffomt  Thtit 
bdott  perioiriB  cottld  provide  for  by  their  win»;  but 
infunts  could  neither  make  ufo  of^  nor  jexerciCe 
the  p(>wer;  for  which  reafon,  I  fuppofe,  and  pr#* 
bably  becaufe  the  infant  might  not  generally  have 
other  eftate,  than  what  was  fo  devifed,  tneX>e* 
gtflatuDe,  hi  1790,  p;lfred  an  ad,  which  declare 
amongft  other  iliiags^  that  an  infant,  d)nng  iiitef. 
tate  and  without  iffue,  having  landi  devifedby  do» 
ifcent  or  purchaie  from  father  or  mother,  the  other 
parent  and  relutio'us,  on  that  lide,  ihould  be  ex- 
cluded from  the  iuccelRon ;  but  rhis  is  confined  t^ 
rnfant  inteftates,  aad^  uo  otherwife,  altera  the 
general  law.      Then  com^ft  the  adl  of  1792^ 

We  are  told,  by  the  counfel,  that  we  are  con- 
fiued,  in  conttru6liort,  to  the  literal  force  of  tl« 
words  iii  the  7th  claufe;.  and  no  ppwer,  on  eartl^ 
but  the  Legiflature,  could  change  it,  was  his  ei»* 
ft^-iriical  exprelEaci.  I  will  leave  it  to  that  gen- 
Pfcinun  to  reconcile  this  to  his  obfervationa  on  the 
a6l  of  1789,  when  he  read  the  title,  preamble,  and 
>ii  ihe  cluufes  of  t^ie  law,  for  the  purpofe  of  tou- 
5iii  ig  the  general  term  /^w,  to  ilatute  law. 

Ai;d  was  he  ncjt  right  in  the  latter  cafe? 

Among  the  rules  laid  down,  for  the  conftiuiEH- 
3n  of  ftcituics,  as  colieded  by  Bacon^  aretlicTul- 
uwmg. 

1.  That,  in  the  conftni6lion  of  one  rpart  oFa 
tatjte,  every  other  part  ought  to  be  talLeuinto 
;oi!lidirraiioa,  for  that  will  beu  difcover  thetneaii- 
n^  cf  liie  juakers,  6.  Bac:  abv:  (ncia  edUionJ 
j3o.  # 

2.  A  ftatute  ought  upoA  the  whole  to  be  fo  confi- 
lered,  that  if  it  can  be  prevented,  no  claufe,  fen- 
ence  or  word  (hall  be  fuperfluous,  void,  oriafij- 
hficant.  6.  Bac:  abr:  fnenv  i^dit.J  380. 

7.  And,  in  the  cafe  relied  on,  that  where  wor3« 
tre  eTprcfs,  )>Iain  and  clestr,  thevHhall  he  iitifler- 
lood  according  to  the  general  and jaatnral meaning 
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and  iTnt)^f  t,  it  is  added,  "  Unlefft  by  foch  expot 
•*  tion,  a  cofttradi6Hon  ot  inconiiilency  wo^ 
**  arife  in  the  ftatate,  by  reafon  of  fome  fubfequeac 
"  claufd)  from  whence,  it  might  be  inferred  that 
^  the  intention  of  the  Legiflature  was  otherwife." 
t6.  'Bac:  air:  Cnev9  etUuJ  380. 

The  conftruftion  laboured,  of  the  words  of  the 
7th  fe6lion,  would  render  fiiperfluous  and  infigni- 
ficant  the  very  important  word  it\fant^  in  the  fifth 
^nd  fixth  fedlions ;  fince  it  would  put  them  and 
adults  on  one,  and  the  fame  footing. 

4.  General  words,  in  one  claufe  of  a  ftatulCj 
tnay  be  reftrained  by  a  fubfequent  claufe,  6.  Ar. 
igbr.  (new  edition  J  38 1  • 

This  applies  dire6lly,  as  I  fuppdfe  there  is  no 
difference,  whethet  the  reftraint  be  in  a  prior  01 
fubfequent  claufe  :  Efpecially  here,  where  the  ge 
neral  words  are  ufed,  by-way  of»  reference  to  thi 
prior  claufe. 

5.  A  remedial  ftatute  ought  to  be   conftrucd  li 
berally,  fo  as  to  fupprefs  the  mifchief  intended 
be  remedied,  6.  Bac.  abr.  (new  edition  J  389. 

The  mifchief  was,  the  enquiry,  when  a  man  S\* 
ed  inteftate,  perhaps  at  fourlcore,  how  he  came 
by  his  land ;  and  this  was  done  away^  except  ii 
the  fingle  cafe  of  an  infant  dying  inteftate* 

I  will  now  proceed  to  the  law  of  1792.  The  ti 
tie  is,  "  An  a6l  to  reduce  into  one  the  feveral  aA 
direfting  the  courfe  of  defcents.'*  which  coir> 
prehended  the  two  a6ls  before  ftated  (for  I  difco 
ver  no  other  law  j)  and  we  find  no  change  is  made  ii 
^hefe  laws,  except  in  the  cafe  of  infant  inteftates 
extending  the  exclulion,  in  the  Oflober  feffion  0 
1792,  of  one  parent,  where  the  eftate  came  fron 
the  other,  to  the  iffue  which  the  excluded  pareo 
may  have  by  another  hufband  or  wife. 

Th^  a£l  then  proceeds  to  dire6l  the  defcent  S 
the  feveral  cafes,    as  they  may  happen  one  aftc 
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ftfiotKsr,  repoftting)    in  c^ch  provifion^    that  the       Browac 
prior  cafe,  provided  for,  has  not   happened.     To         ^* 
his  children  or  their defcendenti,    if   any  be;   if  Turbenr^ 
there  be  no  children  or  defcendents,    then  to  his  '    - 

father ;  if  there  be  no  father,  then  to  h|s  mother, 
brothers  and  fillers  and  their  defcendentSj  or  fucb 
of  them  as  there  be.  Then  comes  the  ejcceptioa 
in  the  cafe  of  infants,  from  the  a£k  of  I7v3k,  with 
the  eztenfton  of  the  exclufion  to  their  iifue ;  and 
then  we  come  to  the  7th  feflion,  fuppofed  to  b^ 
fo  powerful  as  to  overturn  the  general  fyftcm, 
placing  adults  inteftates  on  the  fame  footing  with 
infiints,  as  to  the  enquiry  from  which  parent  the 
eftate  came;  and  to  let  in  the  common  law  as  t« 
them^  'as  well,  as  to  infants. 

!  That  this  was  the  intention  of  the  Legiflature 
^was  admitted  by  the  counfel;  and,  indeed,  is  fo 
.plain,  that  he  who  runs  may  read  ;  and  we  come 
to  tl|0  queftion,  whether  we  are  compelled  by  force 
of  the  words  to  violate  that  intention. 

I  The  purpofe  of  the  claufe  was  to  proceed  and 
make  proviiion  for  the  fucceffion,  if  none  of  th^ 
cafes,  before  provided  for,  fliould  occuo  It  takes  it 
I  up,  after  the  fourth  which  provides  for  the  mo-  » 
ther,  brothers  and  fillers,  in  cafe  there  be  no  chil- 
dren  or  father,  and  provides  if  there  be  no  mother 
brother  or  fifter,  and  the  eftateftiall  not  have  been 
derived  by  purchafe  or  defcent  from  either  father 
or  mother,  plai:ily  intending  to  take  in  the  ex- 
ception as  to  iufaius,  but  omitting  to  ufe  the  term 
infanf» 

I  obferved,  that  if  this  was  to  be  underftood  as^a 
fubftantive  enabling  claufe,  and  taken  (Iri^lly,  the 
cufe  of  the  children  and  father  not  being  put,  the 
divifion  of  the  ellate,  between  the  paternal  and 
maternal  kindred  mull  take  place/  in  exclufion 
of  the  children  atid  father. 

The  anfwer  was,  that  thefe  cafes  were  before 
provided  for,  prior  to  the  claim  of  the  mother 
brothers  andiUlers :      And  the  anfwer  was,  to  me 
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frerfeftly  Citisfaftory ;  l>e€aufe  this  claufe  did  r.c! 
ntend  to  afFedl  any  of  the  former  pravifions,  bui 
to  ftace  thofe  which  had  not  occured^  and,  infuclj 
events  to  provide  for  the  new  cafes.  In  thisftatci 
ment  it  was  neceffidiry  to  notice  the  excepted  cafc| 
of  an  infant  inteftate ;  but  in  doing  this,  there  t<j 
an  omtflionin  tiic  defcriptjon  of  the  eafe,  provide 
ed  for  in  the  fifth  and  fixth  fefitions,  from  th*^:i 
leaving  out  the  words,   **  in  the  cafe  of  an  xnfml 

as  aforeCud.'' 

♦ 

Is  it  not)  then,  conilfleut  wi^h  %ht  rnles,  fo^ 
Conilr^^ion  of  ftatutes,  that  thi^  court  ftiall  fuppl){ 
thofdit  wordf  to  make  the  claufe  conformable  ti 
other  parts  of  the  law,  and  to  its  gencraj  lyftenii 
t  have  no  doubt  but  it  is. 

The  fame  obfervations  api>K''  to  the  14th  feftiJ 
pn;  where  tl]e  cafe  of  the  innnt  is  omitted,  but 
yet  not  a^e^led:  SincQ  that  claufe  proceeds  upofl 
a  fuppofition^  that,  unde^r  the  former  parts  of  the 
law>  there  is  no  impediment  to  the  partition  ben 
tween  the  paternal  and  maternal  kindred,  and  od 
ly  provides  for  the  c:^fe  o£  therms  being  but  one  c^ 
neither  of  thof<f  heirs. 

If  I  had  any  doubt  updn  this  point,  I  fl|ouId  be 
of  opinion,  liiat,  in  every  pafe,  if  there  could  Id 
.one>  in  which  the  a£l  of  1792  makes  tio  pro\ilioii 
fhe  a£l  of  1785  would  not,  in  that  cafe  be  repeal] 
.ed>  but  would  coniroul  the  common  law.  Hov* 
f  ver,  I  am  latisfied,  notw|thftaTtding  the  ^tK  feci 
tien»  that  the  enquiry  from  whom  Ihe  eltate  dcJ 
fcended,  is  confined  merely  to  infants,  anil  dos^ 
not  extend  to  the  cafe  of  other  inte(tates« 

As  the  Court  differ  in  their  reafons,  the  deer; 
x&  to  be  affirmed  without  alteration. 

Decree  Affirmed* 
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againit 
MURCHIE. 

THIS  was  »n  appeal  from  a  decree  of  the  High 
Court  of  Chancery,  where  Rofe  as  executor 
)f  Banifter  brought  a  bill  for  relief  againft  Murchie 
lirviving  partner  of  ponald,  Frafer  and  company, 
[ames  Frafer  and  David  Mattland  and  Robert 
Vlaitl^nd  his  attornies  in  fad.  Stating,  that  on 
jhe  7th  of  January  1788  Banifter  give  his  bond  to 
Donald,  Frafer  &  Co.  for  ^20p,  beiftg  the  conjee- 
ural  balance  of  an  account,  hut  infaftonly^  17a 
19 :  61  according  to  ;iccount  was  due.  That  other 
^anfa^lions  lince  (as  per  account  annexed,)  will 
educe  it  to  jT  43  :  17  : 7.  T^at  they  have  affign- 
d  the  bond  to  Frafer,  who  was  apprized  of  th^ 
rrors,  and  promifed  to  account,  but  had  not. 
The  bill  therefpre  prays  an  account,  and  for  ge- 
leral  relief 

The  anfwer  of  Murchie,  ftat^s  tha  affignment  to 
irafer,  but  that  he  was  informed  it  was  given  for 
n  unfeuled  account,  and  that  it  was  taken  with- 
ut  repourfe.  That  h?  told  hi|n  one  of  the  dif* 
oiints  fet  up  hy  the  plaintiff  was  for  a  negro 
ought  by  Simon  Frafer  who  was  ai  partner  of  Do- 
ald,  Frafer  &  Co.  but  that  the  defendant  thought 
imon  Frafet  only  and  not  the  company  \yas  li^bUl 
)r  the  negro. 

The  anfwer  of  Frafer,  ftates,  that  he  knows 
Dthing  of  the  tranfa6lions  mentioned  in  the  bill^ 
xcept  tha^  Donald,  Frafer  &  Co.  being  indebted 
J  Thomas  Frafer  &  Co.  of  which  laft  named  houie 
fie  defendant  is  a  partner  and  their  agent  and  afr 
gnee,  the  defendant  Murchie  as  furviving  part^ 
er  of  Donald,  Frafer  &  Co.  affigned  the  Ifii4 
ond  to  him  in  difcharge  of  th§  debt  4u^  ThQma^ 
r^ft;  8?  Co. 

P  3  Tto 
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cd  to  D,  F  Sc 
CO.  by  bond  I 
A  dies,  9M 
at  the  fale  or 
his  eftate,  bjf 
his  executors^ 
F  the  acting 
partner  of  D, 
F  Sc  CO.  buys 
a  (lave }  which 
he  carries  to 
his  Own  pla^ 
tation  and 
there  contU 
nues  him  :-«<* 
The  amount 
ofthepurchai^ 
for  tne  (laiE* 
it  a|^ood44f*r 
count  agai^il 
the  b^£ 
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Rofc  'The  anfwer  of  the  Maitlands,  ftates,  thattlity 

mffifted  HI  the  fettlexnent  between  James  Frafw 
and  Donald,  Frafcr  &  co:  And  that  the  bond  was  at 
figned  without  any  knowledge  of  any  equity  agald 
it. 

The  depofition  of  a  witnefs,  proves  that  Sinio& 
Fraferwas'the  afting  partner  of  Donald,  Frrfcr 
&  Co. 

Another  witnefs,  proves  that  there  were  mntual 

dealings  between  Banifter  and  the  company,  and 

between  the  plaintifi  and  the  company  after  BamC 

ter*fl  death.     That  Simon -Frafer  bought  two  fowi 

and  a  negro  named  Rochefter,  at  the  auilion  bj 

the  executors  of  Banifter's  eftate.     That  bondi 

were  generally  taken  of  the  purchafers  at  the  falci 

except  in  a  few  inflances,  where  difcounts  wer^ 

admitted;  that  if  Frafer's  bond  had  ever  been  ap- 

plied  for,  he  fliould  probably  have  been  the  perl 

f  >n  who  made  the  application  as  he  took  feveral 

bonds  from  purchafers  refiding  in  the  town  of  Pei 

terfburg.     That  he  charged  the  two  fows  and  th< 

negro  in  the  following  words  ''  Simon  Fraferado. 

(fows  being  mentioned  above)  at  48/6  fpotted  ad 

black  Avith  one   ear.     Simon   Frafer,    Rocheftei 

Another  witnefs  fays,  that  Rochefter  was  al 
ways  kept  at  Frafer's  plantation,  and  confidere^ 
as  his  property. 

The  Court  of  Chancery  referred  the  accoam 
to  a  commiflioner,  who  corredled  feveral  article^ 
but  fubmitted  it  to  the  court  whether  credit  fci 
the  tv/  J  fows  and  the  negro  Rochefter  wa»  to  b^ 
give  4  the  plaintiff? 

The  Court  of  Chancerj"  confirmed  the  repot 
and  allowed  the  plaintiff  a  credit  for  the  two  u>w 
and  the  negro. 

Upon  application  for  a  bill  of  review,  the  cauf 
was  reheard  by  confent.  When  the  Court  <] 
Chancery  was  of  opinion,  that  the  plaintiff  wa 
not  entitled  to  a  ^credit  for  the  two  fows  and  th 

negro. 
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negro^  and  decreed  accordingly.     From  which  de*  ^oCc 

cree'Rofe  appealed  to  this  Cpurt.  Mu^' 

Hay  for  the  appellant.  Although  it  is  gj^net 
I'ally  tnie>  that  a  debt  due  from  an  individual  pairt* 
Tier  cannot  be  fet  off  againfi;  a  campany  ticB)anU» 
yet  there  are  ftrong  reafons  to  believe,  from  th© 
circumftances  of  the^  caCe,  that  the  purchalt9 
lie  re  were  intended  to  be  on  account  of  the  cor># 
pany  debt ;  and,  under  that  iniprelRon,  that  the 
executor  took  no  bond,  which  indeed  was  never 
offered  by  Frafcr :  Who  thereby  (hewed  his  own 
conception  of  the  tranfadtion.  Confcquctntjy,.  it 
would  be  unreafonuble,  that  the  confidence,  re- 
pofed  in  him  b}"  the  executor,  fliould  expofe  the 
latter  to  the  lofs  of  the  debt. 

Be^>Jet  TayloU  contra.  It  is  a  general  prin- 
ciple, that  if  one  does  an  a6l,  it  is  as  an  individu- 
al, unlefs  it  be  (hewn,  that  he  did  it  in  a  different 
charafter.  Therefore  Rofe  ought  to  have  fltewn, 
that  the  purchafe  was  made  in  his  fecial,  and  not 
in  his  individual  <jhara6lcr  ;  or  elle  he  reverfes  the 
general  principle.  But,  in  this  cafe,  there  is  the 
moft  conclufive  proof,  that  the  purchafe  was  aflu- 
aliy  made  in  lus  individual  capacity,  and  not  as 
a  partner ;  for  the  articles  are  fet  down  to  him, 
and  not  to  the  company;  and  the  flave  is  proved 
to  have  been  carried  to  his  own  private  eftate, 
and  there  kept  as  his  own  property  j  Which  re- 
moves every  pollible  prcfuniption,  that  the  pur- 
chafe was  made,  for  the  benefit  of  the  copartne- 
ry. Bcfides  ihe  articles  bought  were  not  of  a 
mercantile  nature,  or  purchaicd  in  the  couife  Qi 
trade;  and  thcix fore  the  company  could  not  be 
charged  with  them.  BecauTe  a  trania61ion  of  a 
fingle  partner,  ui)conne6led  with  the  nature  of  the 
bufinefs,  does  not  bind  the  company  7.  Term. 
^cp.  207:  And  this  principle  is  corre^  i  for 
otherwife  it  would  be  in  the  power  of  one  partner 
to  ruin  the  concern,  by  improvident  fchemes,  of 
which  they  ha\"e  no  knov/lcfl;;e,  and  of  wl^irli, 
confequently,  their  approbation,  cannot  be  prefum- 
ed.  Wici?iiAM 
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Roft  WicKHAM  in  reply.     Although   ah   indiyidusl 

~"  t^artner  will  generally  be   underltood   to  bUy  fcf 

himfelf,  yet  dircuhiftance?  may  rebut  it.  The  ex- 
edutot  might  think  the  purchafe  was  only  a  conti* 
nuance  of  the  tranfaflions  t>etween  his  teftatpr  and 
th^  company ;  and  if  Rofe  had  called  for  payment 
or  a  bond,  Frafcr  wqu14  certainly  have  refufed, 
whilit  the  companies  debt  femained  unfatis&ed. 

Cur.  adv.  vult: 

PENDLETON  Prefident.  Delivered  the  r^ 
folution  of  the  court  to  the  following  effe£lx 

In  January  i788,Banifter  gave  his  bond  pay- 
able  to  Donald,  Frafer  and  company  for  £  aoo, 
the  fuppolcd  balance  of  dealings  of  Bairifter  with 
th"at  company,  and  anotl^er  merp antile  houfe  of 
Jlobert  Donald  and  company,  blended  together; 
in  both  wjiich  Simon  Frai^r  was  the  a6live  partner, 
^d  as  iTuch  took  the  bonQ« 

In  i793>  Murchie  afligned  this  debt,  with  a 
large  number  of  others  due  to  Donald,  Fraler  acd 
coiiipany,  to  James  Frafer  affignee  of  Thomas 
Frafcr.  and  company  of  Britain,. for  a  large  debt 
diie  to  them  from  Donald,  Frafer  and  company; 
which  debts  James  Frafer  appointed  the  Maitlancjs 
to  coHeft,  who  fucd  Rt>fe  the  executor  of  Baniftcr, 
upon  the  b6nd  in  the  name  of  James  Frafer  as  af«- 
fignee  as  aforefaid.  Rofe  confefled  jxldgraent,  re- 
ferving  his  equitable  defence;  and  filed  this  bill 
ftating,  that  Bahifter^s  bond,  intended  to  include 
the  balance  due  to  both  companies,  was  taken, 
without  fettlfement,  for  a  conje6lural  fum,  far  ex- 
ceeding: the  real  balance.  He  therefore  prays  an 
injunftion;  that  the  accounts  may  be  adjufted^ 
ind  the  real  balance  paid. 

Upon  the  feveral  anfwers  coming  in,  a  replica- 
tion is  filed,  and  depofitions  taken.  An  order  was 
made  by  confent,  referring  it  to  a  commiflioner 
to  fettle  the  accounts  between  the  parties.  Com- 
miflioner Hay  reports  the  fettlement,  ftating  a  ba- 
lance of  /^  41 :  3  2  7  to  be  due  from  Banifter'5  et 
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life,  unlefs  the  cftate  vnt  entitled  to  a^edit  of 
r  83 :  5,  for  a  flave  and  two  fows,  purfifcgrfed  by 
nmon  Frafer  at  a  public  fale  of  that  efltaie.  If 
htt  wat  allowed,  the  balance  of  /*  43  :  Ij  would 
je  due  to  Uie  eft^te^    with   intereft  front  April 

To  this  article,  the  difpute  between  the  partieiJ 
5  confined^  AH  other  parU  of  the  report  being 
abiaktcd  to. 

The  fa6ts  are,  that  Simon  Frafer  was  the  a£ling 
brtner  of  both  companies^  that,  with  him,  the 
jctenfive  dealings  of  Banifter  were  tranfafted; 
nd  all  the  other  articles,  credited  in  the  compa« 
y's  account,  delivered  to  him  or  his  order;  and 
D  account  fabfifted  between  them  in  the  indivi*. 
bal  chatafter  of  Frafer.  And  that,  Frafer,  at 
Se  public"  fale,  purchafed  the  articles,  which  are 
Jarged  to'  him,  without  any  agreement  or  evcfl 
anverfation,  about  the  application  of  the  moneja 

Bander,  who  a6leA  ^s  clerk  at  the  lales  fays, 
e  expelled  the  amoHlit  wa-  to  be  credited  in  the 
>inpany*s  accounts,  not  then  liqUldnled^  andgiveft 
■^  rcafons*  That  the  fales  were  upon  credit, 
io  purchafers  giving  bead  and  fecurity^  which 
as  generally  given,  trrc.pt  where  the  executor 
lowed  difconnts  to  creditors.  That  he  took  thie 
her  bonds,  and  was  not  direfted  to  take  Frafcrsf 
)r  was  one  required,  as  far  as  he  knows,  or  be- 
itves. 

M'Donald  fays,  that  the  flave  purchafed  was 
ivays  kept  at  Frafer's  plantation,  and  confidered 

Ills  property,  until  he  and  other  flaves,  were 
mveyed,  in  a  deed  of  truft  from  Frafer,  to  the 
aitlands  and  others. 

Upon  thefe  fa6ts  the  commiflloner  fcpoVted  hia 
inion  in  favour  of  the  amount  being  charged  to 
e  company;  and  the  Chancellor  in  his  firft  de- 
ee  confirmed  it,  making  the  injunflion,  to  the 
lament  on  the  bond,  perpetual ;  and  decreeing 
e  defendant  to  pfliy  the  ;f  43  :  15,  with  intereft 
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^h 


fales)^3y^  cq{Is 

UpWa  rehearing,  by  cohfent  as  on  a  bill  of  J 
iricw,  Jrtie   credit  vlras  dWalloued  j  the  injuufi 
diffolv^,  as  to  the  ;C4«  'O;?,  intereft  andcoili 
and  perpetuated  as  to  the  relidue.     The  appall! 
f ron\. the  latter. 4ecree. 

I  Th^'rqkr,  thit-the-  private  debt  of  a  pirtnc 
cannot  be  fet  offagainft  a  company  debt,  does  w 
apply;  fince  the  queftion  is,  whether,  it  was  fuel 
'a  priviiLe  debt,  or  a  payment  of  the  compauv 
debt  to  that  partner,  who,  it  is  agreed,  had  at 
thority  to  receive  il  ? 

..    In  Scoft  and  Trcnf  in  this  court,  *  the  artlclfi 
for  which  i\]e  difcount  was  claimfHi,  wec^  couf 
ledly  delivered  to  the  acting  partner,,  on  hisp 
vate  aCcaunt;  and,  on  a  Hate  of  them,  it  wasi 
dorfed,  tjiat,  when  fettled,  th^  balaiice  was  to 
credited  in  the  companys   ac^pynt.      J'bat  prlva 
account  had  not  bet.n  aJjurtejJ,  fo  as  to  fix  tht  I 
^ance;  and,  'on  that  ground,  the  difcount  was  1. 
allowed./*  Kuf  even"  there,  %e,  court  faid,  Si<: 
might   be    relieved   in   equity.,  'We   are   in    tiJ 
,  court.  '       '  . 

'    In  coMdering  this  fub}«ft,.the"  court  viewed 
fituatiort  and  pratVice  of  the    country,  as  to  X 
prefent  fubje6l.     Simon  Frafer,  or  any  other  ni 
IS  the  oilenlihle   merchant  opening  a  itore,  for 
tailing  goods   and  purchafmg  commodities:     It 
the  (tore,  which  gives  hiiu  credit,  and  that  is  ai 
fwerable  for  any  commodities  furniflied,  whethd 
it  belongs  to  him  alone,  or  to  a  company  of  whifl 
he  is  a  partner,  or  for  whom   he   a61s   as   h&.o^ 
True  it  is,  if  the  r.omparty  fails,  the  creditorma 
refort  to  the  agent  or  fa6lor,  on  the  common  pri 
ciple  of  mailer  and  fervant,  where  both  are  liabi 
As  to  the  article  furnilTied,  not  being  within  tJ 
nature  ®f  the  trade,  how  is  the  planter  to  tnq 

the 


i 


•  I.  Waftvingt oil's  R^p.  77. 

Digitized  by  VnOOglC 


n 


OF*  THE    Y&AR     1800. 


#«f 


fiC'dSje^is  of  the  ttad^?  He  tikes  goods,  md, 
o  jfey  for  them,  fells  the  merchant  whatever  he 
^•willing  to  receive;  tobacco,  wheat,  a  horfe,  a 
lave,  or  any  thing  clfe,  for  which  he  is  ulually 
rredited  in  the  ftore  books,  without  enquiry  for 
0vhofn  parchafed,  or  hotv  applied.  Here  the  flave 
uray  fold  to  Frafer,  ftill  the  a61ing  partner,  and 
no  bond  was  required,  as  in  the  cafe  of  a  creditor* 
[le  was  not  a  creditor;  in  his  private  chara6ler, 
but  as  a  partner  of  the  company;  and,  in  thellore 
book,  the  eftate  was  entitled  to  a  credit  for  the 
>imoant;  which  leaves  the  eftate  a  creditor  of  Do- 
tiald,  Frafer  and  company,  for  £42'iy,  to 
lirhora,  or  to  Simon  Frafer's  eftate,  the  executor 
of  Banifter  may  refort  for  fatisfaftion ;  but  he  hat 
ho  claim,  as  to  that,  upon  the  defendant  James 
piafer;  although  he  is  bound,  fo  far  ^s  the  debt 
ifligned  him  was  paid. 

The  laft  degrees  are  to  be  reverfed  with  cofts, 
|ud  the  ^rft  aiErmed^ 
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DEANS 

agamji 
SCKIBA  ^^al. 

TW^liXS  WPS  an  appeal  from  a  decree  of  the  High 
^  Court -of  Chancery,  where  Scriba  Scroppal 
i^ndStarman  brought  a  bill  againft  the  Deans  for 
an  account  of  the  fales  of  goods  configned  by  the 
plaiaciffs  to  the  defendants,  audfor  payment  of  the 
balance  due  with  intereft. 

The  anfwer  admits  the  confignment,  without  in- 
ftru6lions  whether  to  fell  for  calh  or  on  credir. 
States,  that  the  defendants  fold  Ibme  for  cafli  and 

others 


The  Court  of  Chancery,    on  debts   not  btarin^   intertllj 
i»  irrsnSi  camiot  cairy  irUcrdt  down  btlow  the  Jccrce. 


A  party,  -who 
t&kcs  no  ilcps 
to  procure  che 
tellimony  of  a 
leafaring  "wit- 
nelsy  is  liot* 
entitled  to  a 
continuance  of 
the  caufe. 

A  conijgnee* 
who  neglecitd 
to  render  an 
accoiuit  of  the 

outlianding 
debts  for  five 
years,    charg- 
ed   vi'xtXi     tiie 
amount. 
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Peanft  others  on  credit  {  an4  have  maid,Q  feveral  rembi 
w-  tances.    That  there  are  /^  325:5:7  of^utftaA(t< 

^^^^\  ing  debts.  That  the  plaintiffs  Jeft  with  tte 
defendants  a  calk  defcribed  to  contain  faiifTJUo^ 
es,  and  directed  fome  to  be  forwarded  to  £all^ 
more  to  M'Grea  and  Deans,  to  be  left  witil  th^ 
vendue  mailer  on  account  of  the  pla^ntifis^  whi^ 
the  defendants  complied  with. 

The  Court  of  Chancery  referred  the  aqcQujits  to 
a  commiffioner.  Who  reported  that  he  had  2^ 
pointed,  at  the  inftance  of  the  plaintiffs  agenV 
the  27th  of  September  1793  for  carrying  the  de- 
cretal order  into  effe6l;  notice  of  which  not  being 
iierved  on  the  defendants  on  the  $th  of  November 
I795i  he  appointed  the  27th  of  thi^t  month  for  the 
purpofe,  but  the  defendants  failing  to  auend,  ht 
appointed  the  20th  of  September  17^6,  on  the 
14th  of  which  month  the  plaintiffs  agent  and  James 
Deane  attended,  and  Deane  having  filed  his  affi- 
davit that  Rofe  a  material  witnefs  was  abfent  on 
a  trading  voyage,  further  time  was  allowed*  That 
the  commiffioner  afterwards  appointed  the  2ift  o{ 
April  1797,  ^^^^  ^  notice  to  this  cffe6l  addreffe^ 
to  James  and  Thomas  Deane  w^s  ferved  on  Fran- 
cis B.  Deane,  who  appeared  on  the  26th  of  May 
andfaid  the  notice  w^is  not  legal  as  to  James  and 
Thomas  Deane,  becaufe  he  Francis  B.  Deane  wal 
not  a  partner  vti  the  houfe  of  James  and  Thoraai 
Deane,  when  the  tranfa^lion  happened,  although 
he  was  at  the  then  time  of  making  the  objedUon  t 
partner  in  the  bufinefs.  That  the  faid  Fraucb 
Deane  then  agreed,  th^  if  the  report  was  poft* 
poned  to  enable  James  and  Thomas  Deane  to  tab 
the  depofition  of  Kofe,  the  report  might  be  made 
to  the  September  term  and  that  a  decree  fhouldbe 
entered  up  at  that  term,  and  that  the  faid  James 
and  Thomas  would  write  to  that  effedl,  but  as  they 
had  failed,  he  proceeded  to  report,  making  a  ba- 
lance of  ^495  ;  15 :  3  due  from  the  defendaxiti  to 
the  plaintiffs. 

The 
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The  defendants  excepted  to  the  report :  u  Be- 
:aufe  the  notici^  was  Jiot  legal :  2.  That  the  de- 
•endaats  were  debited  with  the  outftanding  debts* 
J.  That  no  commiffion  was  allowed  the  plaintiff. 
y.  That  the  defendants  were  debited  with  £.  94 
J :  9  Pennfylvania  <:urrency,  for  a  box  of  Ixard- 
A^are. 

A  witnefs  examined  for  the  plaintiff  ftates.  That, 
m  1785  or  1786  he  received  from  the  defendants 
i  large  cafe  laid  to  contain  hardware »  but  no  in^ 
i^oice  or  inftruflions  to  fell  the  fame  w^re  given. 
That  it  was  afterwards  taken  away  and  fent,  (^as 
ic  underftood)  to  Philadelphia. 

The  Court  of  ChaAcery  re-committed  the  report. 
/Ind  the  comlniffioner  in  his  fecotid  report  Aated^ 
That  he  appointed  the  3d  of  March  1798 ;  That 
ke  received  a  tetter  frofm  James  Dean  requefting 
I  poftponement  until  the  7th,  when  he  attended 
irich  an  affidavit  to  prove  that  Rofe  had  failed  for 
Kew  York,  and  prayed  a  continuante  until  he 
could  procure  lus  teitimony.  But  as  it  was  not 
provedtbat  any  fteps  to  take  his  depofition  lud 
been  taken,  he  refufed  the  continuance.  ThatTran- 
ci$  Dean  on  the  26th  May  attended ;  and  on  behalf 
of  the  other  defendants  agreed  that  if  the  report 
W2LS  delayed  till  September  a  decree  might  then  be 
tntered  up. 

There  is  an  affidavit  on  the  13th  February  1798 
ftating  that  Rofe  had  failed  from  New-York  to* 
London^  and  was  to  remain  there  until  April  ne^rtj 
and  that  the  deponent  has  r^afon  to  believe  he  wiu 
return  to  Philadelphia. 

There  is  an  invoice  of  the  bpi?  qf  hardware, 
jjgned  by  the  plaintiffs,  which  is  headed  as  follows^ 
„  Contents  of  1  box  ot  fundries  marked  A.  No.  20 
(c  configned  to  MeOrs  M'Grea  &  Deans  at  Baltic  - 
icmore,  with  the  prices  a£Ked. to,  in  ord^  t^ 
((  direA  them  at  the  fale  of  public  vcndu«.^' 

Upon  the  coming  in  of  the  fecond  report,  which 
l&ade  no  alteration  in  the  firft,  the  Court  of  Chan# 
£   3  eery 
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eery  decreed  the  defendants  to  pay  the  wfiolt 
£^9S  •  ^5*3  "^^^^  intereft  on  £  439  :  1 1 : 1  from 
the  15th  of  April  1790  until  paid.  From  which 
decree  the  defendants  appealed  to  this  Court. 

Call  for  the  appellants.  The  notice  was  in- 
fufficient ,  for  the  law  requiring  a6lual  notice  10 
the  party  or  a  written  notice  to  be  left  with  foine 
ff ee  peribn  at  the  dwelling  houfc,  one  of  thofe  re- 
<juifites  muft  ht  complied  with ;  which  has  not 
heen  done  in  the  prefent  cafe.  Further  timeougk 
16  have  been  allowed  the  appellants,  to  procure 
the^  teftimony  of  their  witnels^  a$  they  flate  hira 
to  have  been  material.  The  "box  of  hardware  was 
fent  to  Baltimore  according  to  thediredlion^  which 
had  been  given  (  and  there  is  ao  proiof  that  it  ever 
came  to  the  haiids  of  the  appelko^  afterwards. 
Of  courfe  they  ought  not  to  be:  charged  with  it. 
The  appellants  were  juftifiablefin  feUingon  credit, 
and  therefofe  the  plaintiffs  fhoukL  bear  the  lofc 
of  infolvencies,  if  any,  and  the  d€tJtt  fboul^  have- 
beea,  that  :the  balance,  in  their  hftfidat  ^QiQiiUbe 
dtfchargeable  in  the  bonds  and  debts  due^  .for  the 
fales  of  the  goods  configned* 

D0VAL  contra* .  Contended  that  the  notice %as 
fufficient  upon  the  circumftances  of  the  cafe,  'fhat 
time  enough  had  been  allowed  the  appellants  to 
take  the  teftimony  of  their  witnefs.  That  the  evi- 
dence fliewed,  that  the  box  of  har4wa.re  was  t^l> 
enr  away  by  theord^r  of  the  appellants.  And  that 
ijo  regard  ftiouldjbe  had  to  the  obje^lion  concern- 
ing in  folwftCiep;  becaufe  (lone  bad  l>een  Ihewn  to 
cxift,  from  1786  (the  date  of  the  fales  of  the  goods, 
as  appears,  bjr  the  ,commiffioners  report,  and  the 
defendant^  6wn  atcount)  to  this  time :  Which  is 
fourteen  VearC"^ 

'  PENDLETON' Prefident.     DeIiY«red  tlto  re- 

fMution:  of  the  ^uht^  as  follows. 

.  On  the  principle  qucflion  whether  the   Court  of 
Chancery  erreaj^.in  not  giving  a  farther   indui- 

geoce 

Digitized  by  VnOOglC 


OF    THE    YEAR     i8oo.  419 

mice  to  the  appellants,  on  account  of  his  witneis 
' Hicknian  Rofe,  the  Court  h;^ve  p.o  difficulty.  The 
CQ^imiifioncr  had  indulged  them  from  1792  to 
1797  9  aud,  during  that  time,  the  witnefs,  who  ' 
was  a  feafaring  man,  was  going  abroad  and  return- 
ing to  America  from  time  to  time  p  and  yet  it  does 
not  appear,  that  the  appellants  had  taken  any  fteps 
to  provide  for  taking  his  depolition,  whilfl  he 
iliould  be  in  America. 

But  the  principal  difpute  was,  whether  he  ftiottld 
be  accountable  for  the  ouiftanding  debts  ?  On 
which  fubje6l,  it  does  not  appear  that  Rofe  was  ma- 
terial. And,  above  all,  it  is  remarkable,  that, 
they  never,  in  the  five  years  of  litigation  rendered, 
an  account  of  rhofe  debts,  ftating  which  had  been 
colle<Sled,  or  remained  due  j  and  whether  2^ny  of 
the  debtors,  and  who  of  them,  were  infolvents  ; 
which  was  in  their  own  power,  and  which  they 
ought  to  have  rendered:  Therefore  the  Court  is 
of  opinion,  that  they  ought  to  (land  chargeable  for 
the  amount ;  and  that,  lo  far,  there  is  no  error  iii 
the  decree. 

But  as  to  the  fum  oi £  yS'  7  Virginia  money, 
allowed  by  the  commiiTioner  for  a  chell  of  Hard* 
ware,  that  article  is  not  fufficiently  fupported  by 
the  teftimony  ;  and  ought  not  at  prefent,  to  be  allow- 
,  ed;  but,  as  there  feems  fome  colour  for  the  de- 
mand, that  it  ought  to  be  left  open  for  further  enqui- 
ry. Therefore,  that  the  decree,  as  to  fo  nmch, 
ought  to  be  reverfed,  with  liberty  to  the  appellees 
to  make  further  prqof,  il  they  can,  for  ellablifli- 
iag  that  parr  of  thtir  demand. 

The  Court  then  confidered  the  queftion,  whether 
the  decree  as  to  the  remaining  claim  was  right, 
in  continuing  the  inteiefl  to  the  time  of  payment, 
iaftead  of  the  time  of  entering  the  decree  ? 

The  case  of  Skip'icith  vs  Clincb^  *  has  been  re- 
viewed ;  and  the  queftion  examined    upon    princi- 
ple 

,1  p  III  jl  ^jl  rgg^      J,     _.  il    ;      e;--B=g;s3« 
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pie  and  authority:  And  upon  the  fulleft  invefti. 
gation  we  are  unanimoufly  of  op'mion,  th»t  in  jK 
qafca  of  fimple  contraft,  not  bearing  intereft  n 
their  ori^nal,  but  on  which,  at  law,  intertfl  is  giv- 
en  by  juries  in  the  way  of  damages,  the  Jntercft 
Jn  equity  can  only  be  coniliued  to  the  time  ol 
entering  the  final  decree  ;  and  in  the  prefent  cafe 
the  Court  fix  the  intereft  to  the  period  of  enterin; 
the  decree,  on  that  part  of  the  demand,  which  k 
affirmed.  We  are  fatified^  that  many  decrees, 
for  this  contingent  intereft,  have  been  affirmed; 
but  they  paffed  sui  sihntloy  and  never  were  con- 
fidered  until  the  c;»ufe  of  Siipwitb  vs  CIIticl, 
which  is  now  approved  of,  and  coufidered  as  giir. 
ingthe  rule  in  future. 

The  decree  was  as  follows, 

.  **  The  court  is  of  opinion,  that  there  Is  error, 
*'  in  fo  much  of  the  faid  decree  as  allows  the  ap- 
**  pellees  feventy  five  pounds  feven  fliiliings,  for 
**  a  cheft  of  hardware  and  the  intereft  charged  by 
**  the  commiflioner  and  accruing  thereon,,  that 
**,  article  not  being  fufficiently  eftabliflied  by  the 
*'  teftimony  in  the  caufe  ;  that  there  is  alfo  err^^r 
*^  in  fu  much  of  the  faid  decree  as  to  the  refidoe 
**  of  the  demand,  which  omits  to  allow  the  cott;- 
**  niiffions  for  colle6iing  the  outftanding  debts 
*'  charged  to  the  appellants  and  which  continues 
*^  the  intereft  thereon  to  the  time  of  payment,  in- 
**  ftead  of  cumputing  it  to  the  time  of  the  decree 
*'  and  making  the  recovery  to  be  of  the  ag^cgate 
*^  of  principal  and  intereft.  Therefore  fo  much 
"  of  the  faid  decree,  as  is  herein  ftated  to  be  er- 
*'  roneous,  is  to  be  reverfed  with  coftc^  and  the 
**  refidue  affirmed,  with  this  diredlion,  that  the 
**  commiflions  for  colle6ling  as  aforefaid  be  allow- 
*'  ed,  and  intereft  be  computed  on  the  balance  to 
*'  the  time  of  entering  the  final  decree,  (as  to  that 
**  part,)  in  the  faid  High  Court  of  Chancery,,  in 
**  purfuance  hereof,  the  appellants  having  unjwftly 
**  delayed  the  final  decree,  by  their  appeal  to  this 
**  court;    But  the  appellees  are  to  be  at  liberty  to 
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^  TT.ake  further  proof  of  the  article  aforefaii,  ia 
'  the  laid  Higfi  Court  of  Chancerj%  within  a  rea- 
^  ionabie  tioie  to  be  iimitted  by  the  faid court.*' 


ROBERTSON 

as^ainst 

CAMPBELL  and  WHEELER. 

THFS  was  an  appeal  from  a  decree  of  the  Higli  what  ikaU 
Courr.  of  Chancery.  Tlie  bill  ftates,  that  be  confiderad 
the  plain tifiTs  brother  was  fi>ed  in  Philadelphia,  for  asanwrtgagc^ 
I4O5O00  lb-',  tobacco.  That  the  plaintiff  and  Shore  V^^^^t^^ 
md  M'Connico  became  his  fucurity  to  Wilfon  the  '  ^^^ 
creditor,  for  paytient  thereof.  That  the  plaintiff 
conveyed  property,  to  Shore  and  M'Connico,  as 
co'ir.ter  fecutity.  That  payments  were  made^ 
^hich  reduced  the  debt  to  70,000  lbs.  tobacco^ 
^r,d  £  100  fttrling  on  a  proteltcd  bill.  For  which 
blance  i'uit  v/as  brought,  jiuljrinent  obtahied,  and 
Vi  appeal  taken  to  the  Gtneral  Court,  where 
Vuc  ]ud^Mcul  was  affirmed  in  0(5\ober  1787.  That 
the  plaintiff  fold  ten  negroes,  at  vendue,  and  ap- 
plied the  amount  to  the  diicharge  of  the  judgment^ 
»'.  ^viiich  time  the  defendants  advanced  the  plain- 
iJiT  «o,ooo  lbs.  tobacco,  worth  22/  per  cwt.  wliich 
v"'.5  likewiie  ap])Iied  in  payment  of  the  judgment- 
i'hat  for  this  advance,  the  plaintiff  delivered  the 
defendants  two  flaves  (flioemakers  by  traded  a-^  a 
iccurity;  and  tlie  defendants  were  to  have  the 
profits  of  them,  for  the  ufe  of  the  toibacco  lent. 
That  their  profits  were  2of  per  week.  That  the 
deed  was  drawn  by  the  defetidant  Campbell;  and 
is  in  form  an  abfolute  conveyance  the  plaintiff  be- 
lieves, although  intended  4»nly  as  a  fecurity. 
1  hat,  afterwards  the  defendants,  with  the  plain- 
tiifs  confent,  fold  a  female  flave  and  cl)ildren,  for 
45^0  lbs.  tobacco  i  and  applied  it  towards  re-pay- 


ment 


Digitized 


by  Google 


4AZ 

Roberf^n 

C^inpbttil. 


.-  OCTOBER  TERM 

nient  of  the  loan ;  leftwing  a  balance  then  due  d 
15,750  lbs.  tobacco^  bciides  intereiU  That,  uc 
the  4ay  of  the  fale  of  the  flaves,  30, 155  lbs.  ti^- 
CO,  and  £  zoy  fterling,  was  the  balance  due  Wi- 
fon:  Who  agreed,  in  confideration  of  theharu' 
ftiips  ihe  plaintiff  laboured  under,  that  if  the  plik- 
tiff  paid  the  defendants  the  faid  balance  by  the 
day  of  he  would  remit  of  the  damages  a 

the  affirmance  of  the  judgment.  Whereupon  Uv 
plaintiff  fold  his  blackfmith,  but  fell  fliort  of  pay 
ment,  25^0  li^.  tobacco,  and  /  38 : 8.  Wn\ 
which  payment,  however,  the  defendants  appear 
cd  fatisfied,  as  by  a  ftatement  of  the  judgmenuil 
Wheeler's  writing;  which  does  not  mention ihi 
damages.  That  the  plaintiff  hoped  the  profits*^ 
the  flioemakers  would  have  been  |ipplied  to  thi 
difcharge  of  this  balance ;  efpecial|y,  as  the  deb* 
was  affigned  by  Wilfon  to  the  defendants.  Tbj^ 
the  defendants  have  iffued  execution  againft  ita 
plaintiff  fur  tobacco  and  will  not  remit  tij 

damages  as  Wilfon  had  promifed.  Therefore  ttt 
bill  prays,  that  an  account  may  be  taken  of  whw 
is  due  on  the  judgments,  and  of  the  hire  and  prcJ 
fits  of  the  flaves ;  that  the  damages  may  be  remkJ 
ted;  and  the  defendants  enjoined  from  further  prsi 
ceedings ;  and  for  general  relief. 

The  anfwer  admits  the  judgment ;  but  denyi^j 
that  the  20,000  lbs.  tobacco  was  advanced  M 
mortgage,  infifts  that  the  (Jefendants  bought  tfei 
fhoemakers  abfolutely,  at  16000  lbs.  tobacco,  zzi 
the  woman  and  children  at  4C00.  Refers  to  i*^ 
bill  of  fale.  Admits  the  promile  to  the  plaintii! 
that,  if  he  repaid  the  tobacco  in  the  ccurfe  of  t:^ 
feafon,  they  would  return  the  flaves;  but  in&^ 
that  this  was  no  part  of  the  original  contrad;  a'.i 
that  they  had,  pofitively,  refufed  to  advance  n' 
tobacco  on  mortgage.  That  if  the  flaves  had  ctH 
they  would  have  been  the  defendants  lofj-.  Ti- 
the defendants  purchafed  with  relu6lance,  and 
ly  to  ferve  the  plaintiff.  Admits  the  agreemes 
to  releafe  the  damages,  and  to  take,  in  lieu  tht's 
>pf,  5  per  cent,^  provided  the  tobacco  debt  was :. 
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'  dircharged,  on  or  before  the  firft  of  May  l^8^>  Robertfon 
id  the  fterling  money  debt^  cm  or  before  the  firft 
r  July  1788;  but  ftates,  that  no  part  of  the  fter* 
ng  debt  was  paid  until  January  1789.  Admits 
lat  'the  defendants  are  entitled  to  the  benefit  of 
ic  judgments;  and  alledges  that  the  complahiant 
indebted  to  them,  on  other  accounts. 

A  witaefs  fays,  that  foraetirae  after  he  had 
sard,  from  the  plaintiff,  that  he  had  let  the  dc- 
tndants  have  the  ufe  of  the  flioeniakers  for  aa 
Ivance  of  20,000  lbs.  tobacco,  the  deponent  was 
I  converfation  with  the  defendant  Campbell,  who 
jferved  to  him-^  that  it  was  a  kind  of  property  h& 
td  not  wifh  to  lay  his  money  out  in  ;  which  con- 
eyed  to  the  deponent  an  idea,  that  Rpbertfori 
ad  a  right  of  rendemption,  but  there  were  no 
ords  refpefli ng  the  i nftru men t  of  writing,  which 
tcured  their  fervices^  That  the  deponents  rea- 
in  for  tliinking  the  bargain  advantageous  was^ 
lat  the  plaintiif  faid,  they. produced ^,50  per  an- 
ura. 

Another  witnefs  fays,  that  he  was  prefent  at 
fie  bargain.  That  the  plaintiif  was  to  let  the  de- 
sndantshave  the  ufe  of  the  flioemakers  for  an  ad- 
ance  of  20,000  lb.  of  tobacco.  That  he  confider- 
d  the  plaintiff,  notwithftanding  the  bill  of  fale» 
5  having  the  right  to  redeem.  That  the  value  of 
lie  ufe  of  the  flaves  was  eltimated  at  20/ per  week, 
r  ^\5J  per  annum.  That  hs  underftood  the  wo- 
lan  and  children  were  to  be  fold  in  order  to  pay 
art  of  the  balance  due  upon  Wilfon's  judgment; 
ue  underftood  afterwards,  that  the  plaiutiif  had 
onfeDtedy  that  the  proceeds  fhould  be  applied  to- 
rards  repayment  of  tlie  20,000  lb.  tobacco.  That 
lie  deponent  being  informed  by  the  defendant 
.anipbell  that  the  defendants  were  about  to  iffue 
xecution  upon  the  judgments,  he  obferved  to  tliem 
bat  as  the  balance  wasfmall,  it  was  hard  to  exa6l 
anwp^s;  whereupoa  Campbell  obferved,  that 
lobcrtfon  and  Scott  were  indebted  to  him,  and 
e  knew  not  how  elfe  to  recover  the  money.     That 
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in  Jams  ary  1789^  the  plaintiff  paid  tLfough  J-  Bir- 
ret^'  270^  oa  account  of  the  judgment  on  thcileriia ,; 
debt.  To  a  queflion  put  by  the  defendants,  whe- 
ther it  was  an  abfolute  fale,  he  anfwered  that  tU 
defendants  did  objeft  to  any  but  a  poilcive  convey- 
ance>  and  poflefllon  of  the  negroes^  ahhougb  tbe 
deponent  fuppofed,  that  was  owing  to  the  cmbir- 
ralTed  fituation  of  the  plaintiffs  affairs  ;  that  bf 
does  not  recolle6l  that  anytime  of  redemption  wis 
fpecified,  but  the  defendants  were  to  have  the  i:-^ 
of  the  negroes  till  that  took  place. 

Barret  fays,  That  being  indebted  to  ArcKbcId 
Eobertibn,  he  gave  his  bond  to  the  defeudanii  oa 
the  10th  of  January  J  7 89,  for  j^  300,  with  1::- 
tered  wliich  he  underllood,  the  defendants,  re- 
ceived, as  a  payment  from  Archibald  Robeitfo:!} 
on  fome  account. 

A  fourth  witnefs  fays,  that  the  defendant, 
when  they  paid  for  the  Haves  made  a  memorandum  i:i 
their  day  boolc,  that  the  plaintiff  was  to  return  tbt; 
price  paid  for  them  in  fix  months  ;  and  they  in  \\x 
mean  time  were  to  have  the  hire  or  value  of  their  I--j 
bour.  That  the  abfolute  rrght,  as  per  bill  of  i^ic 
in  and  to  the  faid  property^  if  the  pbintiff  feilu 
£b  to  do,  was  uniformly  declared  to  be  veiled  b 
the  defendants.  At  lealt  the  defendanu  fai^ 
fo. 


A  fifth  witnefs  fays,  that  Shore  &  M*Connico 
charged  '±0^000  lb.  tobacco  on  acconnt  of  Wilfod 
jud^iient,  by  the  faleoftheflioemakersto  thedefet 
dants.  That  therefore  he  does  not  think  they  « 
Robertfon  would  have  been  afFeftedby  theirdeatM 
I'hat  the  defendants  refufcd  to  take  a  niortg?fl 
through  fear  of  a  Chancer)'  fuit.  I 

Several  witneflcs  prove  the  value  of  the  flavJ 
and  their  yearly  profits.  j 

The  bill  of  fale   was  as  follows : 

^  £now  all  men  by  rhefe  prcfcnts,    that  I W 
■*  liam  Robertfon  in   and^  for  confideration  of 
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quaatity  of  twenty  thoiiiaii4  wei|^  of  Paterfbof^g^  fiolmtflB^ 
prop  tob^ccp  tx»  me  in  hand  paid  and  fatisfied,  Owai^A 
the  receipt  whereof  is  hereby  acknowledged^  ■™r"Wr 
hAve  this  day  bargained,  fold  and  delivered  unto 
James  Campbell  afid  Luke  Wheeler,  four  ne* 
groea,  to  wit,  Frank  White  and  David  White 
flioemakers  by  trade,  Fanny  and  her  child  at  the 
breaft.  And  I  do  hereby  warrant  and  defend* 
the  property^pip  the  t)^fore  mentioned  negroes  and 
pheir  future  incr^afe  unto  the  faid  Campt>el|  and 
Wheeler  their  heirs  and  affigns  forever,  againft 
all  manner  of  perfons  whatfoever  claiming,  ot 
who  may  hereafter  c}aim;h^  fame,     ^s  witi^ei^ 

The  Court  of  Chancery  decVeed  in  favor  of  i;h^ 
efetidants  ^  and  Robertlon  appealed  to  this  Courts 

WiGicHAU  for  the  appellant.  Although  the 
:>nveyance  was  abfolute,  yet  the  confideration 
ras  a  Ipan;  and  the  conveyance  was  intende4 
lerely  to  fecure  the  repayment  of  the  money, 
'he  evidence  of  M'Connico  is  conclufive  as  to 
jjs,  and  his  depofition  is  ftrengthened,  by  other 
:{limony  in  the  cauib.  If  this  evidence  had  been 
art  of  the  bill  of  fale,  there  would  have  been  ni^ 
pubt ;  and  the  defendants  apprehenfions  of  a  fuit 
I  Chapcery,  which  prevented  its  being  inferted^ 
ither  ftrengthens  the  cafe.  It  may  perhaps  be 
lid,  that  there  was  no  covenant  to  redeem,  or 
>  repay  the  moneys  but  that  wovild  apply  to  moft 
afes  ot  mortgage ;  and  the  plaintiff  woujd  ftilj  haye 
wed  the  money^  like  the  cafe  of  a  loft  pawn.  Com 
,in.  89.  Sali^  52 i.  Befides  lioss  vs  Nqrvcll  i.  WasK 
7.  is  decilive  upon  the  fubjedt.  The  hire  of  the 
aves  was  to  go  againft  the  iqtereft  of  t[l^e  rapneyi 

liich  is  a  mortgage  exprefsly. 

But  the  contraft  was  ufurious.  For  it  was,  ^ 
efore  ftated,  a  contrail  for  a  loan ;  and  the  l>ire 
f  the  flaves  was  worth  mpre  than  the  ^ntereft  of 
ie  fliox>ey.  2«  JplougL  Low  vs  Waller*     The  con^ 
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tjbgency  was  mcarely  ctdouraUe;  \vhich  is  not  {A 
ficient  to  take  it  out  of  the  ftatute.  5.  Co.  69. 
Burtor^s  cafe.  Ibi<L  Clayt^rCs  cnk.  Cov^/n  770. 

Wheekr's  ftatement  fays  that  the  damages  ftari 
cpnditional;  and,  if  the  profits  had, been  righclj 
applied,  nothing  was  due,  at  the  end  of  the  yei; 
1791. 

The  decree  is  therefore  erroneous  upon  all  the 
points,  and  ought  to  be  reverfed.    ^ 

Call  contra.  It  was  not  a  mortgage;  becanfe 
the  fale  was  abfolute,  and  the  plaintiff  had  only 
a  power  of  repaying  the  money,  by  way  of  repur- 
chafe.  a.  FoniL^Ey.  267.  i.  J^ow.  Mgrtg',  156. 
In  which  refpe6l  it  is  lefs  Arong,  than  the  cate  of 
Cbapinan  vs  Turner  *  in  this  court.  Where  one 
gave  an  inftrument  of  writing  to  another,  fiating 
tiiat  he  had  received  /  30,  and  had  put  a  Have  as 
a  fecurity  into  the  hands  of  the  other;  who,  if  the 
money  was  not  paid  on  or  before  a  certain  day, 
was  to  have  the  flave  for  the  £  30.  This  was  held 
to  be  no  mortgage,  but  a  conditional  fale,  and  ir- 
redeemable. Such  a  conftrudtion  is  more  reafon- 
able,  in  the  prefent  cafe;  becaufe  the  defendants 
had  no  other  fecurity  for  their  money ;  and,  if  the 
flayes  had  died,  the  debt  would  have  been,  irre- 
trievably, loft. 

There  is  no  pretence  for  faying,  that  the  con- 
tra 6t  was  ufurious;  becaufe  the  fale  was  abfolute, 
andbntamere  indulgence  to  repurchafe  allowed. 
Befides  the  defendants  did  not  loan  any  thing  to  the 
plaintiff;  and,  confequently,  there  could  be  no  uti- 
ry.  For,  in  order  to  conUitute  ufury,  there  mu2 
bj  k  borrowing  and  a  lending. 

The  plaintiff  not  having  paid  the  leffer  fura  in 

time,  the  defendants  wiere  entitled  to  the  whole 

debt»'  and  to  the  10  per  cent  damages  alfo.     This 

is  the  conftant  rule.     Fbr,  linlefs   the  money  is 

•  '     -  paid 
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ftid  in   time,  the  condition  is  forfeited,  and  the  Robertf«n 
cbtor  has   no  equity,  or  confcience  on  his  fide.  '^^    . 

Jutthe  prefent  cafe  is  ftronger;    becaufe  ther6  7^""^^^^' 
vus  an  exprefs  ftipulation  to  that  effeft. 

The  defendants  ar«  entitled  to  intereft  on  the 
o  per  cent  damages ;  becaufe  it  is  a  judgment ; 
v'hkh  is  an  afcertained  lura.  And  Robertfon  and 
kott's  debt  ought  to  be  deduced,  becaufe  the 
)iaintifr  was  bound  for  it. 

If  the  plaintiff  were  even  entitled  to  redeem 
which  is  denied)  yet  he  would  not  have  any  right  to 
In  account  of  profits,  becaufe  it  was  agreed,  that 
hey  llionld  go  againft  the  intereft.  At  any  rate, 
jc  would  only  have  been  entitled  to  the  profits 
i^lually  received,  and  not  to  fuch,  as  might  have 
leen  made,  by  the  greatcil  care.  For  the  defen- 
iants  would  not  have  been  bound  toufe  extraordi- 
nary attention  :  and  the  plaintiff  might  have  put  an 
end  to  the  lofs  by  payment  of  the  money.  2.  Pow» 
More.  271.  Befides,  thofc,  who  come  into  cqui- 
L)-  for  an  account,  muft  take  it  as  they  find  it. 

Hay  on  the  fame  fide.  There  is  a  ftriking  dif- 
Ference  between  a  mortgage  and  a  conditional  fale. 
Po'Uf,  37.  a.  Fonbl,  237,  i.  Vcrn.  268.  and 
Chapman  vs  Turner  in  this  Court.  Robertfons 
ti^ht,  in  the  prefent  cafe,  was  only  that  of  a  con- 
ditional fale.  For  the  deed  was  abfolute  ;  and  he 
had  only  a  rii^ht  to  re-purchafe.  Although  parol 
evidence  may  be  received  «o  explain  an  abfolute 
deed,  yet  a  mortgage"  will  not  readily  be  pre  fum- 
ed againft  an  abfolute  conveyance.  Fonbl.  267. 
The  anfvver  denies  that  it  was  a  mortgage:  and 
P(3W.  ^O^  l^ews  that  the  anfwcr  may  be  ufed  to 
prove  the  nature  of  the  agreement.  The  anfArer 
will  prevail  againft. a  fiagle  witnefs  alth'  u^h  nofi- 
tive,  which  M'Connico  is  not;  for  he  only  flates 
his  opinion.  There  was  no  difproj)ortion  in  the 
price;  but  if  there  was,  that  is  nothing  in  a  con- 
ditional fale,  i;  Vcrn.  268.  The  pioperty  waa 
delivered  in  the  prefent  cafe  ;  which  differs  it  from 
i\\^toi  Nor^ell  >is  Ross  I.  Wash,  17.     There  was 
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B<&ertftil     flo  loan  j  for  none  is  proved :  and  It  is  nbt   like';, 
-     '^^    y       that  the  defendants,  who  were  merchants,    woull 
Ciipp  e^ .      ^.ji^  to  lend,  when  they  cotild  have  made  grater 
profit  on  it^  in  the  courfe  of  their  bufmefs. 

If  tobacco  had  rifen,  the  defendants  could  ro^ 
have  infifted  on  a  loan ;  and  therefore  the  rii;!^: 
would  not  have  been  reciprocal,    Cofh.  Dig.  2^9. 

The  condition  for  remitting  the  damages,  vi:s 
iiot  complied  with;  and  therefoix  the  pluiniifflas 
no  claim  to  it,  Pow,  Contn  213.  Becaufc  inc 
contraft  could  not  continue,  as  the  term  for  per 
jformance  was  paft. 

WiCKHAk  in  reply.  I'he  cafe  o^ Chupmakw 
Turner  is  not  like  this.  For  there  the  whole  caiji 
Was  reduced  to  writing,  and  nothing  coucealtd, 
which  was  h.  ftrong  circumftance  in  favor  of  li.c 
purchafer.  Befides  the  full  value  was  gFven  iii 
that  cafe  J  but  not  in  this.  i.  Pow.  Mortg.  156^1$ 
the  cafe  of  a  rent  charge :  and  the  eiception| 
proves  the  rul^. 

Cur:  adv:  vuii. 

PENDLETON  Prefident.  The  firft  quefti" 
in  this  cafe  isi,  whether  the  tranra(flion,  betwciH 
the  parties,  refpedling  the  two  negro  ftioemaKr^ 
put  into  the  poffeflion  of  the  appellees  for  1600 II 
tobacco,  is  to  be  confidered  as  a  mortgage,  t 
conditional  fale? 

That  there  is  a  difference  between  thofe  moJe 
of  transfer,  and  that  they  produce  different  cc 
fequences  is  certain.  In  the  cafe  of  a  mortga^J 
the  eftate  is  at  all  times,  redeemable,  until  a  de- 
cree of  foreclofiire  pafTes,  or  a  dereli^ion  cf  the: 
iright  to  redeem  is  prefumed,  from  the  length  q 
time.  In  the  other  cafe  of  a  conditional  purchaie 
the  time  of  performing  the  condition  muft  be  ftriS- 
Jy  obferved.  Thefe  rules  are  feldom  controvert- 
td;  but  the  queftions  have  generally  been,  t*^ 
isrhich  clafs  the  tranfa6lion  difcuffed  belonged: 

And 
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And  this  rovil  always  depend,  ou  the  whojict  cir* 
cuniilances  of  the  contradl  5  and  is  not  Qonfinei 
to  the  mere  written  evidence  of  it. 

In  Chapman  vs  Turner  *  the  writing  importci 
to  be  a  ruortgA£;e,  drawn  by  Chapitiaiij  an  over 
match  for  Turner  an  uninformed  plantcfr,  but  the 
circumftances  ftated  in  the  report  of  that  cafe^ 
abundantly  Ihew  thai  a  purchale  was  the  intention 
(»F  the  parties,  and  not  the  loan  of  money :  Which 
Turner  conftantly  refufed;  and  purchafed  andpaid 
h:»  money,  under  an  agreement,  only,  that  the 
fiavcs  Ihould  be  reftorcd,  on  repaymehc  of  the  mo^ 
ney,  without  intereft,  at  the  next  Hanover  Court. 

Chapman  did  not  then,  or  during  his  life,  ofler 
to  return  the  itioneyi  bilt  his  widow  after  hi^ 
death  and  when  the  flave,  who  was  a  female,  ha4 
two  or  tliree  children,  tendered  the  mciney,  and 
demanded  a  tedemption  by  her  fuit:  Which  was 
[uftly  determined  againfther. 

On  the  other  hand,  in  Ross  vs  Korvell  \  altho^ 
the  bill  of  fale  was  abfolute,  as  in  the  prcfcnt  cafe 
yet,  un  tiie  circumllances,  it  was  decreed  to  ba 
a  inortgap;e,  and  Norvell  let  into  a  redemption  up- 
on the  ulual  term** 

It  inuft  often  happpu,  in  difquiiitions  of  this  fort 
that  tliere  will  be  dlflicnlty,  in  drawing  the  line, 
between  thofe  two  forts  of  conveyances.  The 
l^reat  desid^'ratum^  which  this  Court  has  made  the 
ground  of  their  dccilion  is,  whether  the  purpofe 
of  the  parties  was  to  treat  of  a  purchafc,  the  value 
f>f  the  commodity  contemplated,  and  tht  price  fix- 
ed? Or  whether  the  objtcl  was  the  loan  of  money 
and  a  fecu^ity-,  or  pledge,  for  the  repayment,  in- 
tended? 

The  former  wd«  the  cafe,  in  Chapman  vs  Turn" 
cr:  The  latter,  in  Ross  vs  Norvell.  Tlien,  what 
is  the  prefent  cafe?  And  what  commenced  the 
treaty  between  the  parties  ?     We  hear  not  a  word 

of 
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of  iputchafing  flaves^  nor  any  confideration  had  fl 
the  price,  for  which,  Robertfon  was  willing  tj 
part  with  the  property.  On  the  contrary,  "W  il^ 
fon  ftates,  that  the  io^ooolbs.  tobacco  was  tl; 
cftimated  value  of  the  four  Haves  j  importing,  th^; 
the  eftimate  was  made,  for  the  purpofe  of  co  ■ 
fidering,  whethtr  they  were  a  fufiicitnt  fecurit} 
The  real  agreement  was,  that  they  lliould  be  i 
fecurity  only  ;  that  the  woman  and  child  fhould  li 
fold,  and  the  produce  applied  to  difcharge  ti-d 
debti  and,  for  the  balance,  that  the  two  (hoemuki 
ers  fhoiild  remain  with  Campbell  and  Wheeler, 
and  their  prvifics  applied  to  difcharge  the  interth^ 
until  the  balar.ce  fhould  be  repaid. 

Why  then  was  the  abfolute  bill  of  laic  takti  j 
The  appellees  furnifti  the  anfwer :  That  it  was  i:^^ 
juftice  uf  this  Court  allowing  redemption  in  cafe;  u:| 
a  mortgage.  An  attempt,  which  the  ChanctiV] 
has  conttantly  repelled,  wherever  it  appcaitJj 
that  the  real  contiaclil  was  a  mortgage,  and  whi/-^ 
this  Court  have  no  difficulty  in  fruilrating,  up«.-. 
the  prefeat  occalion;  allowing  a  redemption  ^i 
the  ilaves,  upon  iheufual  terms;  that  is  to  f )  . 
that  Robertfon  fliall  be  charged  with  the  princip^: 
and  intereft,  and  any  other  juft  demand,  wIulIi 
Campbell  and  Wheeler  may  have  againfl  bin. 
and  they  to  be  accountable  for  the  profits,  realJ 
made  by  them,  and  no  farthicr;  unlefs,  iathec^iic 
of  grofs  negligence  to  employ  them. 

The  objedlion  tliat  Campbell  and  Wheeler  rifkcv 
the  lives  oi  the  flaves,  fince  they  could  not  hrt 
recovered  their  money,  if  the  flaves  had  dici» 
was  truly  faid,  to  be,  only,  another  ftate  of  :l: 
qneftion ;  which  would,  upon  the  evidence,  ha»c 
been  decided  the  fame  way. 

The  agreement  to  fet  the  profits  againd  the  in- 
tereft,  fince,  on  any  view  of  the  fubje6l,  they  wt' 
appear  greatly  to  exceed  the  legal  rate  of  intere!:. 
is  fo  far  ufurious,  and  void  j  and  the  account  is  '^ 
be  taken  on  the  ufual  terms,  where  the  mortgage 
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I  in  pofleiEoQ ;  to  ehjirfe  ihe  profit^  f^^ufift  prin-     ^obctt^M 

ipal  and  intereft*  ^   *^^ 

Campbell^ 

The   remaining  queflion  +efpe6ls   the  damages 

ecovered  upon  the  affirmance  of  the  common  law' 

idgBierit  in  tobacco,  which,  in  April  1788,  wiere 

greed  to  be  remitted,  on  condition,  t^iat  the  ba- 

mce,  with  intcreft,  was  paid  by  the  next  month  j 

r,  as  tfie  appellees  explain  it,  durtng  the  feafon. 

That  the  rale  is,  as  flated  by  the  coui|fql^  "  tha^ 
on  an  agreement  to  remit  p^rt  of  a  d<?bt,  pn- 
condition  the  refidue  is  paid  within  a  certain: 
time,  the  condition  muft  be  ftricUy  performcjd,'* 
unqueftionable  ;  but  furely  the  creditor  may,  by^ 
is  confent,  enlarge  the  time:     Which  appears  to 
ive  been  done  in  the  prefent  cafe.     This  inten- 
on  of  keeping  up  the  ftridlnefs,  .expreffedby  Wil- 
>n,  w^s  to  be  a  stimulus^  to  Robertfon,  to  exert 
imfelf,   in   raifing'  the  money,  in  time^  and  the 
•editors,  difcovering,  that  he  had  done  fo,  and 
•obably  made  facrilices  to  effect  it,  as  it  appears 
5  did  of  >f  30  in  Barrett'^  bond,  and  he  fays  he 
d  in  the  fale  of  a  valuable  bl a ckfmith,  meant  not 
inQll  on  a  forfeiture;  although,  he  had  not  fully' 
»mpleated   the  payment.     Accordingly,  we  find, 
at,  as  to  the  money  on  demand;  they  wholly  re- 
itted   the  damages;  although,  the  balance  was 
>t  paid,  until  November*  1794;    and,  as   to  the 
bacco,  no  damages  are  chargcdy  but  the  balance ' 
i:hinterel>,  only  iu  Augurt  1791;  which  amount- * 
,  then,  to  no  more,  than  3051  lbs,  of  the  value ^ 
^34:6:5.     In   the   fame   accouiit,  they  (late* 
e  damages  of  10,837  lbs.  tobacco,  to  (land  con- 
tionally:     Intended,  no  doubt,  to  Keep  up  the 
mulus,  for^payment  of  the  balance;  as  they  ne- 
r  could  mean,   to  make  Rohertlan  pay  that  enor- 
nis    ps»nalty,  for  his  dtifault,  in  paying  lefs  thaa 
third  of  thj   fura.     Or  if  they  did,  a   Court  of* 
•uity  would  fet   to  very  little  purpofe,  if  tliey 
I  not  relieve  agninft  it,  upon   making  jiill  com- 
nfation.     That  compenfation,  in  equity,  is  hx,' 
J   at  the  intf  rell  of  the  money,  in  cafes  of  this 
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fort ;  and  not  the  prolk^  which  they  nnght  hai« 
made,  with  the  tobacco,  by  ipeculation  inab'«itkit 
qf  earthcftMrare,  or  otherwiie.  IndiCed,  it  sp 
pears,  that,  iu  a  qpuveriation  afterward*,  wiui  * 
ffiend,  who  intimated,,  that  it, was  liard  .to  iJiilU 
ui)oa  it,  Mr-  C^nipbeU  {earned  to  ponped^?  \.\,z\  u 
was;  a:|id  then,  ^s  well  as  in  his  anfv/e^^  iiid, 
that  his  view  w;;is,  to  pover,  by  that  mean^,  * 
doubtful  debt,  due  from  Robertfon  and  Scott 
Thiit  debt  he  will  be  allowed,  in  the  account  tu 
be  taken  under  the  mortgage ;  which  will  remote 
tlie*  objc6Vion :  And  we  think  the  damages  oui^ht 
to  be  wholly  remitted^  as  they  were  in  the  cafe 
«E  the  tnoney,  under  the  fume  circuniftances. 

The  decree  is  to  be  rcverfed  with  cofls;  trA 
cne,  to  the  following  effedt,  entered, 

*^  The  pourt  is  of  opinion,  that  altlwugh  tl>e 
•?  writing,  Atk  the  proceedings  mentioned,  pu> 
"  ported  to  be  an  abiblute  bill  of  lale,  yet,  as  the 
•^rcal  intention  of  the  parties,  ..at  the  time  of  the 
♦'•contraft,  was  a  loan  of  the  ^d,ooo  lbs.  tobacco, 
'•-ind  tbpit  the  four  ilaves  Ihould  be  pledged,  as  z 
^  fectirity  for  the  repayment,  the  fame  ought  to  be 
^  confidered  as  a  mortgage;  and  the  appellant  Id 
•*"  into  a  redemption  of  the  two  ilaves,  remaining 
**  unfold,  upon  the  ufual  terms  of  his  being  madt 
*^  chargeable  for  the  16000  lb?,  tobacco  and  int£- 
*'  rett,  and  any  other  jiUl  debt,  for  which  he  mar 
^  her  liable  to  the  appellees.  Againfl:  which,  he  i= 
•^  to  be  allowed  the  profits  really  made  of  the  (laves, 
**  by  the  appellees;  and  no  further,  except  for  the 
♦*-  time  in  which  they  may  have  grofsly  peglefled 
^  to  employ  them.  '1  hat  the  appeljapf  ought  to 
^  beirelicved  againft  the  damages,  on  the  tobacco, 
•*  recovered  by  the  judgment  at  common  law,  up- 
*^x>^' payment  of  the  balance  of  principal  and  in- 
'^'tePL^I:  And  confequently,  that  the  faiddecretj 
"  is  erroneous.  Therefore  it  is  confidered  that 
**  the  fame  be  reverfcd  &c.  and  the  court  proceed- 
"'■L'l^V^  mala:   iiich  a  decri^^  z%  the  High  Cpari 
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^  of  Chlncery  ougflt  IQ  bairv  ni^de.  U  it  dcute4  >«>>c«t^ 
'*■  mitd  ordered,  th^^  %u  amount  be  taJbea  h€imee^  Cam' Wk 
'*  the  parties  acoanUcg  to  the  pmcipk«  of  t^ii*  ^^^_^ 
^^  4ccttof  ai)d  that  upon  ps|ymea(  of  tfie  bsUauce^ 
^  if  %nx>  which  fliali  be  found  du^.  to  the  appeUeesy 
^  a«d  tbo  iDofti  in  Clluw^ry^  they  (hall  deliver  thf 
^.fliKYCfli  if  tivinf*  to  Ihe  appellant^  to  be  held, 
^'  as  of  hU  former  pt^Dff ty  LiWrci];^,  an49  if  Jl  )>^ 
^^  lance  ihall  be  found  due  to  the  aopellant,  tha^ 
*'ti>e  appeil^f  ^e  decfM'^tt>  pajfTthf  (mf\^ 
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J;^LOURNOY     brPM^it  d^bt  in  the    Dlftrlft  If  there  %t 

Court,    agajnft  John .  Halwn^b,     Philemon  iui«rdercf  re, 

•fcombjP.  WUUam  Watts,,  and  Jofeph  Scott  jr.  ^F^"^^^  ^ 

upon  abpndi'gi/?^  ^^  Floumpy   at  High.  §heriflFj  ^Jll-lcy    of 

with  the  following  condition  annexe4 :  a  fuit,  the  a^ 

**  The  condition  of  the  above  obligation  is  (i^jah  ward,  in  pur- 

«*  whereas  the  faid  John   Halcomb  is    apt^oiat^  ^"*y«  *^,*:"?^ 

«depfctyih§riffof  the  faid  county,   under  the  faid  2ourt"^   'tw3 

*^  Thomas  Flournoy,  noW  if  the  faid  John  Hal9omb  urmi,  as  it  i« 

**  (ball  well  and  truly  execute  the  ofljre  of  deputy  not       within 

♦^flieriff,  and  honeftly,    juftjy,    and  ;^ccording  to  the  aft  of  AC- 

"  U.W  cojlca   and  pay  ail  public  taxes  either   in  ^^}l*  ^'^ 

♦*  money,  tobacco,  or  other  article  made   payable  What*<|ama» 

^'  «i|d  receivable  in  tdxej  by  any  faw  tio\<r  in  rorc^»  gee  mar  beeC- 

**  or  by  *Py  fiHure  laVi    as  alfo  alf  levied,   oflScers  limatcd  by  a^ 

^*fees,  executions  and  other  monies,  tobatpo,   or  bitrator*  upoa 

^»  oth^r  article  poUcaed  by  virtue  of  his  Ml  office  by  thS Vputy 

♦*  to  fuch  perfon  and  perfons  having  a  right  to  de-t  to   inden-Dify 

*'  mand  ^nd   receive  the  fame,    within   the    time  andiayeharni^ 

**  ^refcribed  ky  laiy,  as  also  save  barmitss  and  ittt  Q^Ljtf*  *^**^ 

^^dcmnijied 
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Halcomb  *  demhifitd  the  faid  Tiomai  F%urncy^  fion  eU 
fiouni  **  motidns  ftn- judgments  in  ^any  Court  4}  record^ 
^^-^  **  tmdfrom  twry  a^^n^  or  cause  cf  a£Hon^  ibat 
^  the  said  Thomas  Flokrnoyy  bis  beirsy  e^oetmors 
**  and  administratbrs  ifutyae  sutjefi  tOj  iy  bis  saii 
•  office  of  sheriff  for  the  bounty  aforesaid^  then 
'^^  this  obligation  to  be  void  &t  elfe  to  remain  ia 
•*  Itill  force  power  and  virtue/* 

,  Various.  »r^rj  q£  rtferej^qe  w|r^  inade ;    and  at 
,  the  September  Court  1798,  the  luit  w^i   difmiifei 
as  to  Watts,    and  the   arbitrators    made    thek 
award  as  follows  :^ 

<*  Dr.  John  Halcomb,  George  Walker,  Philemoa 
Halcomb  ^uniexw  Wilbani^Watts  aod  Joieph 
Scott  junior. 

To  Thomas  Floumoy. 

1789  To  paid  on  account  of  an  cx-l 
Dec2  ecutioncoTinmonwealthkgaftifti    125   148 
Thomas  Flournoy,  certts.     J 

"179Z  To  amount  of    certifitates    "J 
Ocl^  1 1  p^id  the  triiafurer  on  account  l  ox     .- 

of  ^xecutit)n  corambnt^ealth  f  '  * 

againftPi'Htilcomb/   Cti*     J 

1793  To  paid  TMartin    Smith  for  "1 

June   balance  due  by  J.  Halcomb  I 

i8     Iheriff  fon  the  redemption   of  I     8  14  6 

negroes  fold  by  Richard  Bibb  1 

Certificates.  J 


-.A 


Certificates,  jf  aao :  16 :  5 

3^7(pi  To  paid  treafu^er  on  acct. ")  ^ 

Dec  a'of  taxes  for  1786. .  J*     4»  10  6 

To  paid  cierk*s  Henrico,  P.  1 
^     Edward,  and  flieriffof  fame./         «   13  • 

''  1792  To  paid  Andrew  Rcy*  1 

Jan.  8  neld.  J        *     ^ 

To  paid  William  Cowan.  xo 


Jan. 
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Jan  29  To  paid  aa  execution  Jaxntt  1 
Ti»iley  againft  T.  Flournoy,  j 

06h  liTopaidtreafur^r  on  accountl 

of  execution  commonwealth  > 

1790.  agaiuft  P»  Halcdmb.  J 

I4»r.  29>  To  ptid  an  execution  Tho-1 
mas  Watkins  clerk  of  Chef-  > 


terficld* 


10  15 


7   JO  2 


5  la  8;- 


1798 


To  paid  an  execution  Mau.l 

rice l»anghorne  againft  Tho-V      2  13  loj 

Oias  Flournoy.                        J  " 

Specie    ^^83  19    2j 

Aug.  io«  To  intcreft  on  money  ad^^ 
vanced  to  t!iis  date,  &  da-  j 
mages  futtained  by  the  plain  >  1 50 
tiff  to  the  date  of  the  writ,  I 
rating  certificates  at   i8/3.J 

Anjount  of  cert,  bro't  down.  220  r6    5 


;C454  15    7\ 


CREDIT. 

179 1.       By  amount  of  fales  of  three  . 

Dec*  2,  negroes  on  execution,  Flour- 
noy vs  Holcomb  and  others, 
daiedNov'r.  ift  1791,  from 
Prince  Edward  court  commif- 
iions  deduced. 

By  difference  in  amount  of  1 
certificates  2/"in  the  £  j 

Balance   due   T.  Flournoy  > 

Auguft  XPth  1798.  '    ' 


lor    I  6 
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aak)»^         We  c^ifyt  thtt  igr^ettble    Ur  tKe  nnnexed  or« 
V*  ^rs  of  the  Diftria  Conn  of  Prince  Edward,     We 

™^'  this  day  met  at  the  hoiifc  of  Quin  MortoiH  in  the 
county  of  Charlotte,  the  plaintiff  and  defendant 
John  Halcomb  being  prefent.  We  proceeded  to 
examine  the  vouchers  produced  and  make  a  ftate- 
ment  as  will  appear  from  the  foregoing  account* 
It  appearing  to  tis^  that  the  plai«itin  hath  been  put 
to  very  great  trouble  by  frequently  irarvclling  to 
the  city  of  Richmond  on  account  of  the  Common- 
wealths  judgmen  sagainft  him  for  arrears  of  taxes 
^nd  incurred  confiderable  etpente  thereby.  It  alfo 
Spears,,  that  his  negroes  taken  in  execution  to  fa- 
tisfy  faid  judgments,  were  kept  out  of  his  polTefiioQ 
and  fervice  at  various  times,  from  which  he  &f- 
taihed  loffes.  We  haVe  allowed  intereft  on  motiies 
advanced,  ahd  rated  the  damages  as  will  be  feen 
in  the  debtk  We  find  a  balance  of  three  hundred 
and  thirty  one  pounds^  fourteen  (hillings  atid  one 
penny  three  farthings  due  to  the  plaintiff  frotoi  the 
defendants,  and  which  fum  we  award  him  with 
tofts  of  fuit  given  Under  ourhahds  ifec.** 

The  Diftridl  Court  gave  judgment,  upon  the 
day  of  the  return  of  the  award  for  the  £23^  I4i| 
awarded  and  cods.  And  the  plaintUF  agreed  ^^  to 
•'  releafe  teft  pounds  for  fo  much  paid  William 
^'  Cowan,  and  four  pounds  four  (hillings  paid  An-* 
'^  drQw  Reynold  in  the  account  aforefaid  mention- 
'^ed.*^ 

To  t)n^s  judgment  Halcomb  artd  the  others  ob- 
tained a  writ  of  supcfse4cas  from  this  Court. 

RAvi)bt^if  for  the  plaintiff.  The  court  were 
premature  in  entering  up  judgment  upon  the 
awards  which  ought  to  have  lain  in  court  two 
terms,  accordii^g  to  the  exprefs  directions  of  the 
a6l  of  Affemblyi  for  it  is  not  (hewn,  that  the 
pla Jntiff  appeared  and  contefted  the  award:  Which 
would  have  altered  the  cafe* 

The  item  t)f  /*  150  contains  matters  not  within 
the  fubmiffion.     For  that  was  of  all  matters  in  dif 
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!fence  "betweea  the  partiea  ^n  ti\e  fait*;  %i^^  tiMn. 
i«  trials  flich  matters  W(Mild  no)!  haVe  betB  p^ 
litted  to  go  in  evidence  to  the  jury*  They  were' 
o  more  than  the  ordinary  cafes,  of  eicpences'iti- 
urred,  and  inconvenienced  fiillained,  by  'a  fecuri*^ 
y^.  Bat  thefe  Were  iievei'  yet  thoUg;hffj  tc  be  ft 
iibjeft  of  xlamftges^  for  which  a  6ik  dOttM  be  fUf- 
ained*  vOn.thexoQtrary^  (hey  ar«. literally  dsm^ 
um  absqm  imjuruit  iaxid  nil  t^ti^n  lief  for  them« 

WiCKpAM  contra.  Mitdell  vs  Kelly  *  in  this, 
ourt,  decided  the  firft  point;  and  proves^  that 
d  order  of  reference  of  tbU  kind  is  not  wltliin  the 
la  ©f  AAmbly, 

The'  £  150  damages  wei^e  Jnftly  allowed  1  be* 
:auie  it  vras  a  bond  to  fave  harnilefs,  and  there- 
!ofe  tile  appellee  had  a  rigltt  to  infill  on  being  com* 
>letely  indemnified;  which  could  only  he  done» 
>y  making  compenfation  for  liis  neceffary  expencesi 
ind  tl^  inconveniences  and  loijes  which  he  had 
ruftained,  by  the  mifcondudl  of  the  appellairt. 
Befides  arbitrators  have  more  latitude  than  a 
:ourt ;  and  may  decide  according  to  equity* 

Randolph  in  repiy.  However  reafonablc  the  ■ 
Icmand,  yet  not  being  the  fubjecSl  of  an  a6lion,  it 
ivf>uld  not  jiave  been  permitted  to  go  to  the  jury: 
Whofe  enquiry  would  have  been  confined,  by  the 
court>  to  the  money  paid  and  intereft;  which  is 
the  only  coihpenfiition  and  meafure  of  damages^ 
which  the  law  allows^  in  cafei  of  this  kind* 

Cur,  adv.  vuU: 

ROANE  Judge.  Twt>  ol^eftfons  are  taken  b 
this  cafe.  I.  That  the  ftward  did  not  lie  long 
enough  iiv  coutt^  according  to  the  aft  of  1792,  but 
Was  immediately  confirm^  by  the  judgment  of 
the  court,  a.  That  the  aAitrators,  as  appears  by 
the  report,  allowed  damaged,  for  matters,  not 
within  the  tef  ms  of  the  fubriiiflion. 

Upon 
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.jUfpon  the  fjrft  obje^ion,  it  was  obferved  by  the 
jippjblbes  counfc;!)  that  it  was  decided  ia  JHUcitt 
\B  K^'liy\  that  the  a6t  of  1792  does  not  apply  tfl 
orders  of  reference,  of  this  kind,  made  during  the 
progi;cis  of  a  fuit,  depending  in  court;  nor,  upoa 
e^Laminatlon  of  Uie  acl^  do  I  think  it  does» 

As  to  the  feeorid  obje£Uon,  I  obfervCf  that  oat 
of  the  condkimis  6f  the  bond  it,  to  indemcify  tht 
high  (heriff,  from  all  nioiions,  judgments  Sec. 
Now  thi^  condition^  as  to  the  indemnity,  will  cer* 
taiiilv  extend  to  all  juft  expences  fuftaxnfeA»  by  the 
appellee,  In  confeqiience  of  any  fiich  motion  jud«* 
ment  t^c,  as  Well  as  to  all  aftual  loffes,  occafiou^ 
by  the  detention  of  his  negroes  &c.  Thefe  ex- 
p^nces  and  loflfes,  winch  are  a6lual,  are  capable 
of  being  afcertaiucd,  by  computation :  And,  cer- 
tainly^ the  party  cannot  be  (aid  to  be  indemnified, 
that  is,  kept  haj*mle{s>  without  they  %v^  allowed 
him. 

At  the  fame  time  I  agree,  entirelyi  with  the 
appellants  counfel,  that  the  arbitrators  ought  not 
to  have  taken  into  confideratlon,  mere  fpeculativc 
damage^,  iiich  as  for  trouble,  anxiety  &c.  and  that 
this  would  lead  us  into  an  imaginary  and  inel- 
huudible  field. 

The  queftion  then  is,  upon  this  diIlIn£Uon|  how  1 
ftfinds  the  report  of  the  arbitrators  ? 

■  The  item  in  the  account  prefents  nothing  to  | 
impeach  tha  award.  Intereft  on  the  money  ad- 
vanced was  certainly  proper;  and  damages fuftaia- 
ed  may  juftly  be  reftrifted,  for  any  thing  appear- 
ing to  the  Contrary  in  the  item,  to  fuch  damages 
as  might  legally  be  awarded.  We  are  not  to  hunt 
out  fuch  a  ^nfe,  as  that  damages  may  be  under- 
ftood  to  deftroy  the  award;  which  ought  to  be  fa- 
vourably conflrucd. 

I  take  this,  to  be  merely  a  ftat^ment  pf  the  evi- 
dence, which  appeared  to  the  arbitrators ;  and  it 
does  not  irreliftably  follow,  that  the  damages  were 
givtn  on  fuch  part  of  the  evidence  as  would  not 
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urarmnt  it;  that  U  to  fay,  an  mdcmnification  ibr 
he  perfonal  trouble  8cc.  of  the  appellee.  It  is  a 
ufl  maxim,  that  ^bat  is  useful  sJbail  not  h^  vitiah 
'd  by  tba$  nobicb  is  not  so:  But  it  is  not  exprefsly 
bii£4t  ^^^  ^^  damages  were  given  for  perfonn 
rouble  8cc.  and,  if  given  for  expence^  and  loffes, 
is  before  mentioned^  it  is  ri^f »  , 
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My  opinion  is,  that,  before  we  overturn  aa 
Lward  (iff  a  cafe  ivkete  juftice  ftfems.fuUy  attain* 
;d,)  it  ought  certainly  to  appear,  that  the  award 
WZ.S  founded  on  ille|;^l  grpunds.  But  this  does 
lot  clearly  appear  to  have  been  the  cafe,  in  the 
Jaufe  now  bcfcre  the  cpiyrt  j  -^^  ^erefore  I  am 
or  fupporting  the  award,  as  what  i*$  relied  upon, 
p  impeach  it,  is  merely  a  ftatement  of  |he  evi* 
fence,  which  appeared  to  the  arbitrators.  Upon 
jhef?  grounds  lani  of  opinion,  that  th'e  judgment 
>ught  to  be  affirmed* 

CARRING TON  Judge,  This  wf»  An  aftion, 
founding  in  damages,  for  breach  of  a  covenajOt« 
The  arbttnuors  were  judges  of  the  pities  own 
inifingT  to  (ettle  ail  matters,  in  difpute  between 
hem ;  and  it  is  a  rule,  that  awai^ds  fliould  alw^^ys 
le  conftrued  liberally.  I  think  the  items,  incluxl* 
(ig  the  damages,  ftuted,  by  them,  lyere  clearly 
/ithiii  tMe  fuhnuiTuin*.  Tlie  award  therefore^ 
which,  although  not  formal,  is  founded.in  ftri6l 
iftice,)  ought  to  be  fupported.  ■  I  am  for  affirm- 
Bg  the  judgraent* 

LyONS  Judge.  I  concur  with  the  other  Judges, 
pen  the'firit  point  made,  by  the  appellants  coun- 
;1 ;  but  fUffcr  from  them  on  the  other.     There  is 

reference  to  damages  generally;  but  the  prii^ci* 
fai  and  interefl  is  the  true  meafure  of  damages  in 
iw ;  and  mere  fpeculative  injuries  and-  conjedlii- 
al  inconveniences  do  not  enter  into  the  fubjeft 
f  damages,  at  all.  The  court  never  enquires  how 
[le  party  got  the  money  with  which  he  paid  the 
ebt;  but  merely  how  much  he  paid?  And  when 
e  paid  it?     Therefore,  thcfe  conjedlural  damage* 

being 
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being  included,  the  award  {.  tl^nk  ought  to  befifc 

>fide ;  biit  there  is  a  majority  of  the  wurt  for  ^ 
^inii^g  the  judgment  i  aud^oi^equentily  it  itmftjfe 

Jaigttient  Afirrt«d 
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The  judg. 
inent  of  the 
board  of  com. 
miffioxicrt,  un 
4ier  the  land 
lawy  iscDpdu 
five ;  and  can- 
not be  ioi* 
pfadicd^ 


GEORGE  STEPHENS 
'- JAMfes  COBUN. 

'THHIS  w^s  an  appeal  frpni  a  decreo  of  the  Hi^ 
.  I  Court ,  of  Chancery,  The  hill  ftafes,  t^ 
John  Stephens,  in  the  fpringof  1767,  fettle^mra* 
Jelf  and  faitily  on  Cobun's  creek,  extending  dowii 
theiaidoretk  b^low  an  ^^rc^lire|  which  was 
afterwxfds  imtde,  by  the  laid  John  ^cipbens-asid 
Jonathan  Cobori,  Jo  as  ^to  ih&kido  40o.a£re^  That 
the  £sih1  John  Stephens  built  ^  houle>  tad  mvrti 
hia  fah)ily'thith«|!;' clearing  10  acres,,  and  raifii^{ 
a  cr^r  'That  the  faid  agreed'  litie  continued,-  M\ 
a  boondary  between  Stephens  and  Cobuu's  nmii  | 
£cmr  years  aftor,  wh#n  Stephens  died;  dunofl 
-which  time,  Stephens  lived  on  the  land,  andrai^ 
ed  corn.  Th^t  his  widow  lived  on  the  £aid  land 
5  or  6  years  afterwards,  with  hi«=  f^piiy  i  and  thet  I 
Ibid  it  to  Jonathan  Cobunj  who  fold  ^o  Jam^s  Co^ 
bun  tha  deiendapt.  .  I'hiit  the  plaintiff  was  then 
an  infanit,  left  by  his  mpther,  and  fupport^d  by 
the  bounty  of  his  friends.  That  he  was  ftill'ao  in- 
fant, wlien  the  commiflioners  fat;  and,  having  no' 
property,  had  no  money  to  affert  his  right  againlfe 
the  dcfendjint,  who  then  had  the  land  m  poffcffi«l 
on.  That  one  Henry  Stephens  did,  indeed,  in-i 
fomi  the  board,  ^hat  the  landhelonged  to  the  plains  1 
tiff,  but,  being  poor  and  ignorant,  he  was  unaU^ 
to  fupport  the  ^Uim  agalnft  the  de&ndanti  wh0 
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Ionised  of  it,  brought  forward  the  cbha  of  Work- 
ma;  who  had  tomahawked  a  few  trees,  a9  C  obuQ 
'^id,  on  th«s  land  before  laid  Stephens  had  fettledy 
iierc:  By  which  means,  the  defendanf^obtained 
1  certificate  for  the  land.  That  Workman  never 
iii  a  refidence  in  the  country,  except  as  a  hun- 
or ;  and  if  he  marked  any  trees.  It  was  for  con- 
eniencc  as  a  hunter.  It  therefore  prays,  that 
he  defendant  may  convey  j  auid  that  the  plaintiff 
.ay  have  general  relief. 

The  anfwer-ftate^  that  John  Stephens  did  jef: 
kivm  on  the  land  in  the  bill  mentioned;  and  con- 
nued  thci?e,    with  his   family,    for   forae   time: 
That  both  were  wrongful;  as  Workman  hs^d  pre- 
ioufly  improved  and  occupied  the  Und  ;  on  wniclv 
e  had  done  work,  as  chopping  and  heaping  brufiij 
nd  that  he  had  made  fome  progrefs  in  building  ^: 
(^afa   or  cabin.     But,  eroing  to  remove  his  family 
lither,  that  faid  John  Stephens  intruded  on  the 
ind  and  held  him  out.      That  the   agreement  of 
rephens  and  Jonathan  Cobun,  as  to  the  koundary 
fttn   could  not  affei^  Workman;  who  was  the  XX^^^ 
wner,  if  any  could  be  at  that  early  period^  before^ 
*gal  rights  "Utere  obtained.     That  Jonathan  See-- 
benv  bought  qf  Cobun's  widow,   and  a£:erward$ 
f    Workman.      That    John    Stephens    knew   ofo 
l^orkraan's  rightj  and  offered  /' 3  for  it.     That 
latters    lay   thus,    unal     the    commiffioner^   f^^l  ■ 
hen    the   defendant   was   cited   before   them,  at' 
le  fuit  of  the  plaintiiF,  by  Henry  Stephens.*  That' 
le  olaiiti  was  fully  heard^  and  decided  for  the  de? 
rndant.     Dcnjcs  any  fraudulent  application  for 
le  certificate,  or  that  he  bought  of  Workman,^ 
ith  a  view  to  defraud  the  plaintiff.     Says,  that 
le  defendant  was,  threatened,  by  Lewis  R<^erSf 
ith    a  fuit  founded  on   Workman's   right;    and 
1  ere  fore  he  bought  it^  for  a  horfe,  whic^  coft  the 
jfendant  £22,.         ^ 
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Jonathan  Cobun  &y»,  that  in  45y  or  68,  J«uh 
than  Cobun  {enr.  and  John  Stephens  fettkd  ai 
Cobun^s  creek,  and,  after  dividing  the  lands  by 
an  agreed*iine,  the  faid  John   Stephens, fettled  ^s 
that  now  in  difpute.     That  each  divifwn  was  im- 
proved, but  he  does  not  know,  which  was  the  oL- 
€ft«     That  Lewis  Rogers  forbid  John  Stephens  t 
fettle  on  the  faid  land,  as  Rogers  and  another  bj 
improved Jt,  and  had  planted  corn  ;  although  \\t 
deponent  never  faw  any.     However^  that  be  d 
fee  fome  trees,   which   had  been  deadened,  ar.: 
fome  appoarance  of  brufh  heaps,  and  the  fouoda:.- 
on  of  a  cabin,  two  or  three  logs  high.    But  dot 
not  know,  if  the  whole  or  only  a  part  of  it  was  r 
John  Stephens  land.     That   he  faw  the  letu. 
T*  B.  on  a  honey  locuft  in  Jonathan  Cobun*»  ir- 
pTovement,  fuppofed  to  have  been  made  by  Th- 
mas  Banfieldj  who  claimed  the  land  and  gave  v 
his  right  to  Jonathan   Cobun  fenior,  previous  . 
the  divifion,  between  Jonathan  Cobun  and  Jo 
Stephens.     That  the  plaintiff  and  the  defendr 
vrere  prefent  and  coufenting#     That  the  plainti: 
mother   gave   bond  to   indemnify  the   defends- 
•gainft  the  heirs  of  John  Stephens;  and  the  dep 
nant  was  fecurity  thereto.     That  the   plaim< 
mother  was  daughter  of  Jonathan  Cobua,  de«t^ 

Meredith  fays,  that  he  had  helrd  Workmaii  '^ 
hfe  had  fojd  his  right  to  John  Stephens  fenior,  : 
a  ^antity  of  liquor, 

Ramfay  fays,  that  he  had  htfard  Rogers  fay, 
ahd  Workman  had  improved  three  places  in  l 
day;  ttnd  that  Workman  loft  his  gun.  Ur 
which,  they  went  away;  and,  on  their  retu 
that  Stephens  and  Cobun  fettled.  After  wh 
Rogers  expc6led  to  lofe,  and  fold  for  a  hct 
which  he  faid  w^  better  tliau  nothing. 

A  fourth  witnefg  fays,  that  he  bad  heard  Wo 
man  fay,  jf  he  could  find  his  gun  he  would    n 
away,  as  he  did  not  like  the  country.      TKai 
did  not  underft^nd  that  ^e  had  improved*      1  - 
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ie  land  in  difpute,  is  that,  which  was  improved      Stcphcat 
Y  Banfield* 

Scott  fays,  that  John   Stepliens  and  Jonathan 
obun  fenr.  fettleil  on  the  lands,    and  made  a  di- 
iding  line.     That  Stephens  cleared  4  acres,  and 
■lired  corn. 

J^  Evans  lays,  that  the  plaintiffs  mother  was  on 
iBhe  land ;  and  that  4  acres  were  cleared* 

Banfield  faySf  that  he  lay  two  weeks  on  the 
Und{  but  not  with  intent  to  fettle  it^  That  he 
never  claimed  or  fold  it.  That  there  were  fom^ 
fmall  improvements,  as  brufli  heaps,  deadened 
trees,  &c.  there,  at  the  time;  but  docs  not  know 
who  had  made  them* 

Workman  fays,  that  he  fettled  the  lands.    That 
there  were  brufli  heaps,  and  a  houfe  j  or  4  logs  high* 
That  he  planted  corn  ;    and  began  to  clear  a  mea- 
dow.    That  he  loft  his  g\m  and  went  away ;  leav- 
ing  his  crop  in  the  care  of  Lewis  Rogers.      That 
he  would  have  returned,  but  John  Stephens,    fa* 
therofGeo:   Stephens,  had  taken   poffeliion,    and 
^ept  him  out.      That  he  fold  his  right  to   the  faid 
llogers;  which  he  would  not  have  done,    had  he 
known  of  the  commiflioners  fitting   there.      That 
ibme  fmall  time  after  he  had  left  that  country,  the 
faid  Rogers  alarmed  him  about  the    Penfylvanians 
and  their  proclamation.     That  he  never  told  Johi^ 
Sempfon  that  he  would  not  return.     That   Tje  ne- 
ver faid  that  the  defendant  was  to  pay   him  if  he 
;^aincd  the  fuit ;    although  he  niiglit  have  faid   that 
be  was  to  pay  the  exncnce,  he  vcas  at,  in  going  to 
fiave  4cporTtions  taken.     That  he  never  told  Mer- 
rifield  that  he  had  given  his  right  to  John  Stephens^ 
That  he  never  faw  him.     That   Rogers   told  hint 
that  John  Stephens  had  offered  him  £  5    for  the 
ieponents  right. 

Lewis  Rogers  fpeaks  to  the  fame  effefl  as 
Workman  ;  and  fays,  that  he  bought  of  Workman 
and  fold  to  the  defeudantt 
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^ttphcni  C  RatclifFfays,    that  John  Stephens  Ar<yvc  t 

'^  man  off  a  piece  of  land  as  fiie  heard;   and  that  tk 

^  ""•       iaid  Stephens  got  on  the  land,  in  difpute* 

William  Raymond  fays,  that  he  was  one  of  \h: 
fcommiffioners.  That  Henry  Stevens,  on  Ic- 
half  of  the  plaintiff,  brought  iuit  for  the  landc  i  i 
difpute,  which  was  decided  in  favor  of  Cob^. : 
becaufe  he  had  the  cldeft  improvement,  to  wi:, 
tFpriman*s. 

J.  Ratcliff  fays^  that  he  was  prefent  at  the  fu!: 
jbefore  the  commiffioners ;  and  that  it  was  dccidtd 
in  favor  of  Cobun  ;  who  had  Workman*s  right: 

C.  Ratciiff  further   fays,   that    the  trees  wire 
deadened.     That  there  was  part  of  a  fmall    cahia 
before    John     Stevens    took    poffeflion;    but  fije 
knows  not  by  whom  it  was  put,  further  tha«  chat 
(he  heard  Rogers  fay  it  was  Workman's.     That 
Rogers,  in  Workman's   name,    warned   Stephen 
to  go  off  the  land,      That  Step1>ens  rcfufcd,    h\ 
ing  he  had  offered   Rogers  /'  3  for  it.      That   ibi 
was  prefent  as  a  witnefs  before  the  commiflioncrti; 
who  decided  for  Cobun. 

Decker  fays,  that,  about  the  year  1765,  Ste- 
phens, Workman  and  Lewis  Rogers  improved  tv/o 
tra6ls  of  land,  as  the  deponent  has  heard;  oi:e 
for  his  father,  the  other  for  himfelf.  That  he 
planted  corn  on  both  places.  That  the  dtponcr.t, 
his  fatlfcr,  and  the  faid  Workman  left  the  coun- 
try ;  and  that  Rogers  left  it  rou.e  time  after. 
1  hat  in  about  two  years  after,  oldCobtin  and  John 
Stephens  came  and  fettled  on  the  faid  land.  That 
Stephens  never  bought  Workman's  right.  TUjX 
Rogers  went  off,  on  account  of  the  Penfylvanh 
proclamation.  That  John  Stevens  claimed  10 
a  fence,  but  he  does  not  know  the  agreed  line. 
That  he  faw  the  corn  planted  by  Workman. 

Thereare  amongft  the  papers  in  the  record,  a 
copy  of  the  Judgment  of  the  commiffioners;  and 
a  copy  of  Cobun's  furveysv 

The 
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^he  County  Court  decreed  a  conveyance  to  Ae 

;  JintiiT.  The  High  Court  of  Chancery  reverted 
ic  de.crce.  i.  Becaule  the  plaintiflFs  anceftorhad 
o  title.  2.  Becaufe  the  judgment' of  the  c«miuif« 
•uurs  was  iinal,  notwithllanding  the  infancy  of 
le  piaiiuiif,  as  it  had  not  been  revcrfed  by  the 
..iicral  Court.  Whereupon  the  plaiuliif  Stephens 
-;;C"uled  to  this  Court. 

Randolph  for  the  appellant.     Upon  ihe  prin- 

j  les  of  equity  and  the  evidence  in  the  c^ufe,  tlie 

tie  was  clearly  in  the  appellitnt  originally.     For 

ir^  tranlitury  poirt-dion  o£  Workman,  if  indeed  it 

\  true  he  ever  had  it,  cannot  be  admitted  to  have 

\  .r^iredauy  rij^ht,  or,  if  ir  ditl,  he  parted  with 

_o  Ste,)hjns.      i'iieretore,    nnlels   the  judgment 

rhe  coiuinlirioners,  has  barred  iiis  claim,  he  wa« 

J  a  fly  entitled  to  a  (Kcrt^e  for  the  I:tnd.      But,  as 

was  an  iutant  and  Jiis  cafe  not  fully  before  the 

ird  of  <.(>i!HaiIiioneis,   their  judgment  out^lit  not 

[irccluJe  liim. 

Call  contra.  The  merits,  as  well  as  the  law 
ili-ij  ca'e,  are  in  tavour  of  tlie  appellee.  For  it 
t,-ri:t'»lifitcd,  beyond  controVerfy,  that  Workman 
f'le  the  firit  fettlement  antlimprovenent.  Ihere- 
t:  St^iohens  wa!5  an  intruder  on  his  ri;^ht;  nr.d 
?  wcischt  of  teflirpony  is,  that  he  never  fold  to 
'  ^^erfo!!  but  O^lnm.  The'judGjment  of  the  com- 
Mioners  is  decilive;  for  tlie  law  expreisly  de- 
re*;  that  it  Ihall  l«e  final.  Cbanc:  licv.  93.  The 
i>c]lanL  was   plainlilF,  by  a  perfon  who  a61ed  as 

nc^t  friend,  before  rhe  commiflioners,  and  ap- 
trs  to  have  been  fully  heard.  Therefore  he 
:^ht  to  be  barred  by  tlie  judgment:  For  an  in- 
c  plaintiff,  wh^n  heard  by  his  next  friend,  is 
much  bound  by  the  judgment,  as  a  ])erf<m  of 
L  a^e       Befides  it  does  not  appear  what  telUmo- 

wafi  before  the  board;  and,  perhaps,  much 
jnger  evidence  was  -adduced  by  Cobun  on  the 
rits,  than  appears  in  the  prcfent  record.  For, 
lou^h,  he  has  thought  proper  to  adduce  fome 
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teftimcmy  on  the  tnerits,  he  was  not  bdand  to  I 
foj  and  therefore^  if  his  teftimony  were  defe^^f, 
(which  it  is  not,)  yet  that  would  not  afFefl  h : 
cafe';  bccaufe  the  judgment  i&  condufive,  and  cis 
not  he  impeached. 

But,  for  another  reafon,  the  decree  of  the  Chi* 
tellor  is  right ;  namely,  that  Cobun  and  Roger 
are  no  parties  to  the  prefent  fuit ;  for  not  havir 
paiTed  any  deed  for  their  title,  and  tbeb-  rigl 
Having  been  drawn  into  controverfy,  they  oug: 
to  have  been  made  parties,  Bud  vs  Copland^ ^ 
this  court.  Which  is  the  flronger  in  the  prcfw:i 
4.afe,  aa  iheir  teftimony  is  objected  to  on  the  gro.:: 
ijfintereft;  and  they  ought  certainly  to  be  hen; 
Ijy  jinlwer  or  depofition- 

Cur:  adv:  vuh: 

LYONS  Judge.  Delivered  the  refolution  . 
the  court,  that  the  a6l  of  Affcmbly  was  coTiCl- 
ftve ;  and  that  the  decree  was  to  be  affirmed. 


Pecree  Affirmed* 


WALLACE 


•  Ante  stt. 
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OF    T«E    YPAR    i80Ofc  40 

WALLACE  and  mfe 
against 
TALIAFERRO  and  wife. 

^^HIS  was  an  appeal  from  a  decroe  of  the  High  Co^ftruaMn 

^       Court  of  Chancery,  where  Taliaferro   and  of  the^fe^b* 

tte  hrought  a  bill,  for  relief  againft  Wallace  and  on  ^f  the  £jf* 

ife,  flating,  that  William  Rowley  made  his  will  P^"*^^  ^ 

\  the  1  ith  of  May  1774?  and  devifed  to  Lettice  ly'/*^'    ** 

IChart  and  Catharine    Taylor  fundry  flaves,  to-  w.  r.  ,1^4^ 

tlier  with  the  refidue  of  his  eftatc,  fubjeA  t^tho  hiswiUinMay 

yna^nt  of  his  debts  and  legacies.     1  hat  he  ap-  '774j»  aad  ^t^ 

inted  their  hulbands  John  WHhart  and  Richard  ''^^^'^i]^ 

lylor  executors  of  his  faid  will;  and  died  before  dry   flaves, 

e    25th  of  September  in  that  year.     That  the  with  the  rcfi. 

ecutors  -qualified;  but  John  Wilhart  a6led  prin-  ^^«  ^  his  cf- 

>ally,    and  worked  the  flaves  on  the   teftators  J^'f'     i^bjc^ 

xAs,      That,  after  the  death  of  the  faid  William  of  hisE'S 

»wley,  the  faid  John  Wifhart  made  his  will,   to  legacies;  aa4 

t,   an  the         day  of           in  the  year  1774,    and  appointed    J. 

re  all  his  flaves  to  be  equally  divided  between  ^\  *^  ^^^^ 

two  fons,   William  and  SydiieVf  and  his  daugh-  and  R  T*  the 

the  plaintiff;  but  the  enjoyment  of  the  proper-  hulband  of  C. 

was  to  be  fufpended,  until  his  fons  came  of  age.  T.  e^fecutors, 

lat    Wiiliart  died  before  the  ajth   of  December  WhoquaJified 

74.       That  after  the  death  of  John  Winiart,  the  ^^ 'U^^;    ^* 

-es    of  Rowley   were   divided  between   the  de-  j,   vv-^    ]^l^ 

ilaBt  Letdce   and   the   faid   Catharine  Taylor,  Wfore  any  di- 

ordiiig  to  the  will  of  tiie   faid    Rowley.     That  vifiow  ot    the 

Lticc    Wifliart,  after  the  death  of  the  laid  Jolin  ^^^l^^^*"*^^^* 

iiliart,  intermarried  with  the  defendant  Ml*:hael  andlwhU^lai 

illace;   who  took  pofleillou  of  all  the  flaves,  and  wiildtviicdali 

er  ei'tate,  which  were  allotted  to  the  faid  Let*  hs  ib-ves    to 

The  bill  therefore  praya  for  U19   plaintilTs  **'«    daughter 

po^rtion  of  the  Uaves,  and  for  general  relief.  Ju.  W?^!*, 

rhe  anfvvcrof  Michael  Wallace  denies  that  the  ^^  "^o^^»  ^'^^f 

'c.s.C"C(rpt  Lydia,    who.  was   claimed  by   hi.  1:^1^^"^^''^. 

^^1^1_  rot  in  right  of 

••  <^\   W.  R.  fmvlvcd  to  herltif i  ;ibJ  did  Wet  pal:  by  the  ^.^^^    gj-    ^ 
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wtfe^  by  title  paramount)  '\ttre  ever  in  pofftK  jj 
of  John  Wilhart;  but  fays,  that  Lydia  and  her  .f, 
fi*e  have  been  divided,  by  a  decree  of  the  Cour'  :| 
Appeals.  States  that  RichaM  Taylor  alone  a. 
a»  executor.  That  tho  fiaves  are  not  mention 
ia  the  will  or  inventory  of  Wilhart.  That  ^f 
debts  and  leg..cies  were  confideraLle;  and  tlu: 
has  given  up  properly  to  pay  them. 

The  anfwcr  of  Lettice  Wallace,  ftatet^  tiJt 
(he  does  not  know  that  John  Wifliart  ever  rjq 
podcilioii  of  the  flaves;  and  believes  he  bad  zitJ 

The  anfwer  of  Williitm  and  Sidney  Wi^^i 
^ates,  that  they  have  relinquiflicd  to  Wallace. 

Da  vies  a  witnefs  fays,  that  he  lived  with  K^v 
Jey,  when  he  died  on  the  20th  of  May  f  77ii;  1  r» 
Wifliart  dved  about  A^igufl:  1774;  ^ut  thatduri  t 
bis  life,  the  fiaves  were  under  liis  direction.  Tl.  : 
the  le^;ncies  were  not  difchargedji  al  the  death  "t 
Wiiliart,  but  the  land>  were  fold  by  I'aylor  s.u 
wife  and  Wallace  and  wife  to  pay  legai:icS|  ^., 
That  Wifliart  took  upon  himreliLhe  a^liveinapi'^^- 
ment  of  the  eft  ate.  That  the.  widow  refidtd  l:i 
^liC  manfion  houfe,  and  the  fcrvants  waited  on  htr 
as  iiiual;  but  ilie  did  not  controul  the  propcn;, 
That  there  were  about  £  3000  due  the  teftaiorj 
that  a  good  deal  of  money  was  collecled;  that  i^ 
Xvas  not  ncceffary  to  fell  the  refiduary  eAate  to  pav 
tlKj  legacies ;  and  that  from  converfation  wi.d 
Widiart  the  deponent  believes,  he  claimed  tic 
property  devifed  to  his  wife. 

Rowley  a  witncfs  f«n^s,  tliat  Wirtiart  was  never 
on  the    plantation,    where    he  reiicied,    after  t!.. 
death  of  Rowley  the  teftator.       Thinks    howe\.' 
that  Tavlor  w^as  the  a6>in^  executor,    becaufe  1 
attended  the  appraifment. 

The  Court  of  Chancery  was  of  opinion,  **•  That 
"by  force  of  thefe  words,  in  the  a6l  of  the  GencrJ 
*'  Afiemblv,  palfed  in  the  year  1727.  IVbere  aiu 
*'  slaves  shall  be  bequeathed  to  any  feme  cover:, 
*'  toe  absolute  ri^bty  properly  and  interest- of  r^i:: 

**  slavef 
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1  /^  ardic,  uested  in.  iLg  J^usbimd  of'sf^bfima  ^  ,*JJ. 
y^cwert^  tb«  Tiglit'of  ibe  4efcndau^  .J[^et^«i|  T^rtwew*. 
'  WaU9«e  tQ  one  ip^«$y  .of  the  Qayes .  |;i^q«e%the4 
'rtcLhen^  thcal(ettjcp  WiCbart, '  s^nd  ^p  Cathariocj 
f  Tau^r,  the  witedfiiichar^  Taylor,  by  WilU* 
^  am  Rowley,., Tcbic2ibcque(lU  nq  }ei]B  e^^pi<>tts, 
^tbihift  would  bavp  bccii,  if  tJbspelo^  Joba  Wif-r 
I  idrt:»t3be  former  buibtodcif  tb?  d^ffdndanf  I^jet-* 
^  tide  MTnilacC)  Mrho..  w«4  opp  .4^  the.  e^ecutpra 
i  0*  the  fefd  Wiiliatb  RQW^ky^  ^^id  in  wbpfe  paf- 
&ffion  tUe  ^idllavea  appear  lo  have  b^eitf  atic^ 
wilo,  jby  a-fpeojud  affeat,  or  other  46^,  (U4  ?^^^ 
fhew^iiimfjelf  tio  harvetakeji. p^^lTf^CLon  in  charafte^ 
o£exectttor,  aodnot  ijn«i^f^6lcr  of  the  legataries 
fhiift^uid,  was  perfeflty  traasferedto  |h^  d^^t^ndau? 
kLttikte,  ini  tonfcqueAtly' VeAed  h\  the  faid  Jphii 
^  WHkarc,  and  wpaa  Aibj^  to  the  bcquelL  rhcr^* 
f-  of^  .i)ynhira  to  'liieo  three  children/'  Therefor^ 
hac  Cohirt:  decreed  ildicvpImDiltT^  ^  third  of  ih^ 
hivdtf  which  bad  Jbeen jetted  th^  d^f^gidaiit  l^ftf 
Siti4fpori-'th©; dixrifiqn  of-K^jvley'fl  pft^je,;,.,  ^^    , 

^^rrorajylnch  decree  \y^llacfe' and  wi^^ip^calfed 
to  tills tTourt.      *    "•  \     2'     '.'•      '    .    .,,     =  jr 

*'w.-t  .  ^         '\."     ■         ■  >  '      ■  .     ^  '  »■ 

J8.4KpoLPi^  for  the,  appellant,  •  Conxo^ded : 
t.  TJi^tjthe  perfortalt'clliattels  of  the  Wife, '  notr^ 
lucei  int9  pbile'ffion  duifir^g  the  coveVtUre,  'furvivc 
tVthe  w?re,''if  (fie  ouhn^e'ihe  hillbaitdt  '  2.  Black\ 
torn.  433.  I.  Wtns.  378.  I.  Atk.  459*  Co.  Lift. 
}5J/ r.\ Ji'^f.  •tf^r5V3a^  .     .  -    -• 

I  %^  That  the  flav^*  given  tp  the  wife  and  ^ 
IraageV  ?ire,  a$  to  this  purpofe,'  perfonal  chattels, 

End^;i)ot  belong  to  tbe  bufb:^nd,  if  he  dies,be- 
}yt  the  wife,  withput  hav|ng  Had  poffeffion  gf 
theip,  ^urijjg.the  coverture?  ... 

'Phe  aft  of  1727  e^plaina  that  of  1705:  and  was 
l^ten4e4sFo  let  ilaves  remaia.reU  propjsrty^  only 
in  the  two  cafes  of  defcents  and  intails.  In  aU 
other  inftances  they  were  to  te  peHbnal  eftate. 
Accordingly  the  firft  feven  fe£lions  are  aU  ^xplt* 

I  3  natoxyi 
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Wi^asei  Aiti6^$  a4(4|Janici4art^^  thr  prowfion  in  ri* 
Thi^etta.  ^  ^*  ^^^»*  Hayes  Ihall  not  be^  forfeited,  except  h 
thofe  ekfe&i  where  lands  and  tenemeiits  ypoM  be 
fobjedt  t^  forfeiture,  ib  decifive,  that  in  the  ce. 
templatlon'ofthe  Legiflature,  tbey  w^re  p^rfonsi 
eftate';  and^  «« fuch,  would  have  been  }iable  i9 
forfeiture,  ivithout  the  proviiion.  Therefort 
wheh  the  4.  'Seftion  declares,  that  they  fliailvcft 
hi  the  huibtf nd,  the  li^giflature  muft  be  mvderibol 
to  mein,  aecordifng  tor  thie  nature  of  perlUbal  d- 
fate.  This'fcalB'%een  tb^cbnftant  courfi^  afded- 
£on  in  all  the  Courts  of  thiaCountryv  both  before 
and  fince  the  revolution,**  •Si^er  vs  A&iipiry* 
and  BronttUgb  v%  C^ciier^-m' liie^  old  .Ovueral 
Court.  And  Drumfmkdvs  Snied  % ,  and'  Htrd vi 
Vfsbow  in  the  late  Court  of  Appeals^  referred  to 
by  the  Court  in  i.  Wasbi,  ^o.  Thcfe  dttdlioini 
ViWl  be  regsirded  as  facred ;  beisatife  they  are  die  de* 
jtifions  of  the  Courts  of  thia :  countryv  to  wWchJ 
fiav^  are  peculiar;  ^tid whith  confeqi^ently,  muft 
liav^  M^  own  laws  and  ufaigea  cone^rning  then. 
1  hofe  ufages  too,  .as  fe^ving  %d  explain  the  puUic 

?pinioa  oik  the  fubji^iSlt,    will  be  refpedled  by  4h« 
lourtV    jy^wnman  vs  Vc^sonman    I.    W^sip    2< 
Cranhrry  vs  Grcftibfrry  i.  Wasb.  146, 

3.  Tti^t  rWiftitrt  was  pot  in  pofleflion  ;  and  con* 
iequqntly  halving  died  before  his  wife,  the  fhves 
furvived  toh|;r,  jispjwttejis  unfii{|>of<?4iif|  ly  dit 
hulban^      •      .    ..  .i 

It  is  doubtful,  whether  he  ever  was  in  pplTeJlk^ 
at  allf  but,  if  he  was,  it.was  as  executor,  3  Buc^ 
itbr.  480,  Went'Of*  offl  eic*  213.  j Indeed,  35  itj 
appears  that  tlie  legaciei  were  not  paid  dyring  hit' 
JifetiriR',  h<;  could  not  hiive  taken  pofTetiion  in  ri;=:1':t 
of  his  wife  ;  fur  it  would' have  been  ^  devait£ttii  m 
cafe  of  another  p^rfpa;  and  what  he  could  cuf  ?ii  a 

-    t  Ibid. 

{  T}Ap  Thf  next  cafe« 
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)xmc  in'tht  cafe  of  atiothgeri.  brcotthtnot  d^^lit  fab 
owit  cafe.  Befidea,  thoxie  maft  be  an  <t0etit  of  th^ 
::xeatitor  to  the  legat]/!, .  before  the  legatee  catl 
:alce  poffefllon  ;  but  tAete  is  Dothing  virh&ah  fliewf^ 
thatfevcn  Wtlhart,  ^ndmuch  lefs  that  Tavlor, 
the't»ther  executor,  ever  afleoted  to  this  devife. 

Call  contra^  It  would  be  <iiiBcult  to  main* 
tain,  on  any  principle  of  fair  reafoning,  that  flavei 
[ince  the  aw  of  1727^  are  to  be  confi&red  as  per- 
Tonal  property  in  every  Inftance,  but  thofe  of 
^efcent  and  intail.  The  w^ords  of  the  law  ac* 
tording  to  the  plain  import  of  them,  do  not 
Ippear  to  me,  to  admit  of  fuch  .interpretation. 
For  the  a6l  of  I705,  which  declares  them  real  pro* 
P^rty^  IS  the  luSsfrntum^  and  that  of  1727  only 
Operates  as  exceptions  out  of  it.  Otherwife  it 
Would  have  been  eafier  to  have  repealed  that  o^ 
1705  altogether,  and  to  have  incorporated  thoft 
two  provilions  relative  to  defcents  iind  intails,  lnt6 
that  of  1727:  But,  if,  according  to  juft  conftru6lion, 
this  entire  reverfal  of  the  principle  of  the  a6t  of 
1705  cannot  be  fuflained,  it  would  deferve  to  be 
very  ferioufly  confidered,  whether  the  decifion  of 
any  Court  would  beparamount  to  the  pofitive  dl* 
^efUons  of  an  adk  of  AlTembly. 

However,  it  is  unnecelTary  to  argue  that  point 
Btprefent;  becaufe  the  dectfions,  refered  to,  et- 
tabliflinomore,  in  their  utmoft  latitude,  than  that 
llaves  are  to  bo  confidered  as  perfonal  property  -j 
^Rd  whether,  they  be  taken  as  real  or  perfon- 
al property  it  will  be  equally  true  that*  by  virtue 
of  the  firft  fen  tehee  in  the  4th  fe<5\ion  of  the  a6l  of 
1757,  they  vefted  in,  and  belong  to  the  hnlband, 
abfolutely,  and  without  any  manner  of  qualification. 

I,  Becaufe  the  words  of  the  adl  are  fufScient  to 
produce  that  confequence. 

For,  by  the  firft  fentenc3  of  the  4th  fe6lion, 
every  intereft  of  the  wife  is  transfered  to  tlie  huf- 
band.  The  words  are,  "  that  where  any  flave  or 
^^  flaves  have  baeo,    or  ihall  be  conveyed,  ..givea, 

"or 


4» 

Taliaferri. 


Digitized 


by  Google 


-^TOliie  ^*  brbequifithed,  oriiave  orAall  defend  tb  vk 
TalSfar*  **-/^^^  taHerty  tHe  aWctiitfe  xight,  property  anil 
*  *^  hit«rcfty  offochflivcbr  flavesv  is  hereby  .v«fiii 
^^  and  fkaU  accrue  to,  and  be  veiled  in,  the  bA- 
**  band  ofifafeh  feme  ^^cn^i^w"  Which  nectflarLV 
tranflatet  every  Inte^ft  of  the  wife  into  thfe  hnf- 
band :  w.ho,  if^sofacio^  becomes  com  pleat  pwrtr 
of  the  whol^lntereftj  to  the  utter  exclufioh'of  iLf 
wife:  And  this  whether  the  flaves  be  contitrti 
as  real  or  perfohal  eftrvte..  It  is  impoflible  by  aiy 
other  conftru^fon,  to  fatisfy  the  word^,  tbv  ck> 
Jute  right  property  anS,  interest  hf  such  Have  :r 
slaves^  is  hereby  vested^  and  sb nil  accrue  to  and  he 
vested  iny  the  husband  of  such  feme  covert,  Br- 
caufe^  if  the  whole  right  and  propeTtyi's  vtrfledi.* 
th«hu{band,  it  mlift  belong  to  him  abfolutcly,  ar^! 
cannot  enure  to  the  wife.  For  uno  ,Jlazu  that 
it  is  given  to  the  wife^  it  is,  by  operation  of  laar, 
Vransfered  to,  and  vefted  in  the  hulband.  So  thit 
nothing  remains  in  the  wife;  and  the  huftana 
Imay  maintain  an  a£lloh  in  lus  own  nahie  lo  reco- 
ver them. 

This  which  is  fo  plain  upoh  the  wordis  of  the 
firft  fentence,  is  rendered  clearer  ftill,  by  comp^ri- 
fon  with  the  next ;  which  requires  actual  poflcfiioi 
in  the  cafe  of  a  fetne  fole,  who  afterwards  marries. 
A  circumftante  which  plainly  fiiews,  that  tlie  Le- 
^iflature  contemplated  a  difference  in  the  two  ca- 
fes. l,hat  is  tofayji  that  the  mere  gift  to  a  ^tmt 
covert  Ihould  transfer  the  eftate  to  the  huin>andil 
but  that  aa  aAual  poffeiFipn  (hould  be  neceffaiy, 
during  the  coverture,  in  the  cafe,  of  a  feme  folc, 
who  afterwards  married.  For  unlefs  a  difTerorce 
in  the  intereft  was  intended,  it  will  be  extreme^^ 
diflScult  to  account  for  the  difference  in  the  lan^ 
]guage. 

Therefore,  although  flaves  (hould  be  confiderci 
as  perfonal  prupeft)',  it  will  ihake  no  differchceJ 
for  ftill  the  whole  intereft  vefted  in,  and  belong*! 
to  the  hu(band,  without  any  pofleflion.  In  tlf 
fame  manner^   as  if  the  a£i  had  faid,   thit  evei 

diatnond ' 


Digitized 


by  Google 


liamand^  givtn  to  the  wife  d^lrmg  the  -oovwrt^rc       JValln» 
bauld  be  vtHled  iA^    and  belong  to  the  LufbauA    .*.  |^ 
^Vhk^    ccrtaiulyi    wtmld   fo  efftflttially  tr^n*f€r     f^'^^^g^ 
be  [)raj>erty  to  the  Suiib^ad^  that  th^  wif^  fuiviv- 
tig  could  have  n«  clain^  to  m  . 

It  is  like  the  ftatutfc  of  the  I7;  Heriry  3.  rela* 
ire  t6  ufc  :  Which  transfers  the  polfeffipnto  the 
lie;  and  gives  complete  feifin  to  the  grantee^ 
I'irhout  any  acl,  to  be  done^  on  hid  t^artj  to  ac- 
[uiie  It.  So  hcrt  the  title  is  tlamsferr^d  to  thi 
ufband,  \Vithout  Jiis  obtaiiUng^aclnal  poflTeffioni 
ud  the  bi^lj  differeiicc  between  tli^m  r,  that  the 
161  of  Aflcmhly  tranbfcrs  the  tUle  only,  whereas  the 
e>  of  Pariiaiiicnt  transfers  the  polTcfiion  :  A  mucll 
^oic  tiitlicull  operation. 

Thc^e  could  have  been  no  difficulty  in  the  cafci 
'  Hie  plain  words  of  the  law  had  been  attended  to, 
iflead  of  reforciug  to  a  f\  ilem  of  artificial  reafoiiv 
if5,  founded  on  a  fu^ipofed  refeniblance  to  Uungs* 

>  which  ic  bears  no  analogy.  That  is  tofay^  the 
iht$  with  rjgard  to  courtefy  and  ^wlTeffion,  ia 
fhcr  ca^es  of  property  belonging  to  the  wife.  For 
le  whole  intereft  beiiVg,  ipso  f^yilo^  transfered 
)  fhe  luilband  by  aft  of  law,  he  does  not  ^t and  in 
etd  of  ftilin,  or   poifellion,  to  complete  his  titles 

In  this  view  of  t'le  cafe,  it  bears  no  refei?iblanc# 

>  tlie  cafe  of  courtefy  in  real,  or  poifeflion  141  the 
Ue   of   purfonal   property.       Becaiife   feiCn    and 
Dffeilic^n    coiiliitute    part   of  the  right,    in  thofe  ^ 
ifcs ;  but,  ii\  the  other,  the  gift  and  coverture 

ily  are  re<juilite. 

All  which  feefna  perfe<!!lly  confiftcnt,  wltli  wfcat 
as  faid,  by  the  court,  in  Dade  vs  Alexander  !• 
'ash.  30.  For  the  do<5lri«e,  there  laid  dowu, 
>es  pot  feem  to  require,  that  the  Inrviving  huf- 
\n\  fliould  take  aihuiniflration  in  order  to  entitle 
m;  but  conficlers  him  entitled,  by  virtue  of  his 
arital  right,  independant  of  the  rjeceflity  for  tut- 
g  adminiilration.  AVhich  is  not  ftated,  6y  the 
►urt^  as  QViO^  of  the  ingredients  of  his  title. 
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Wallicfe  l*cfhapii  it  will  be  aflced  tiovr  Druntmond  A 

Jlmj^^  "  ^netd  could  have  been  decided  upon  the  grmol 
^^**^'^'  now  taken.  The  anfwcr  is^  th^t  it  migju  \aii 
been  determined  cosfifteAily  with  the  de^ 
trine  contended  for,  feveral  ways*  i.  The  life  it- 
tate  and  the  remainder  might  have  been  tonfidefr* 
ed,  as  forming  only  on^  eftate ;  and  the  life  inti* 
i'eft,  as  being  a  mere  exception  out  of  it.  2,  Tk 
iJevife  of  the  remainder,  according. to  the  fpirit  if 
the   ID.  fc£lion^  mi^t  have  been  confidered^  a 

Eiving  the  abfolute  property ;  becaufe  there  woitd 
e  no  morr  impropriety,  m  laying,  that  the  if 
snaind^r  (hould  veft  in  the  hufband,  than  th%t^ 
]^hoIe  thin^  {hould.  For  it  was  the  law  wbkk 
would  veft  It  in  either  infUnce;  and  it  would  Vt 
equally  competent  in  both.  3.  The  court  m^ 
have  taken  the  ftatute  by  equity;  and  confideru^ 
that  the  Legiflature,  having  given  the  flaves  t»^ 
hu&andin  other  inftances,  probably  inlendedn 
give*  remainders  ^Ifo,  they  might,  in  conforqa 
to  the  Legiflative  will,  have  considered  tiboi 
cafes  as  embraced  within  the  equity  of  the  aA. 

But  whatever  might  have  been  the  ground  I 
the  decillon  in  that  cafe,  neither  that  or  any  oihd 
cafe  has  ever  decided,  that  the  firft  fenteace,  e 
the  4*  fedlion,  did  not  transfer  the  whole  intcrd 
t8  the  hufband ;  and  therefore  the  words  of  liJ 
aft  of  Affembly,  being  plain  and  unequivoa 
tnuft  prevail  againft  any  artificial  reafoning^  diw 
from  the  rules  of  the  common  law.  For,  the  Li 
gillature  having  made  an  exprefs  provifion  for  ^ 
cafe,  the  aft  of  AiTembly  and  not  the  precepts  1 
the  common  law  muft  give  the  rule. 

However,  fo  far  from  the  cafe  oi  Drummond\ 
^Sncedhting  repugn? Ht  to  the  doftrine  contend) 
for,  it  feems  rather  to  fuppott  it.  Becaufe  it  ^ 
pears,  from  the  ftatement  of  it,  as  if  it  muft  ht 
been  decided  upon  the  principles  of  the  firft  f^ 
tence  of  the  4.  feftion.  For  the  intereft  of  li 
wife,  in  the  remainder  was  adjudged  to  belong 
the  hufband;  which  is  coxififtent  with  the  inrords 
the  aft.  a.     Bat 
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'Su  Hot,  perhaps  iijidex!Miotlier'|mftt  of fie^4f thtff  .1V«Uilpe 
^  confidered  as  perfon^  property,  they  ftiJi  bel<m5  XslI^Lm. 
d-to  the  hu&aruL'  For,  ^lere  are  i;^^^*  iflt^cli  \  i!*_*5^ 
eeArto  countcnaq^pe  the  idea,  that  ly  tht  lilies  «f 
he  «oninft>n  lair,  the  gift  of  per&nal  things  to  tb^ 
/ife,  during  the  coverture,  .vefts  them  adiblut«}y 
rv  the  huiband.  2.  Chm^  JDig^.it^  Bi«if^.i88.  Jk 
?^/A  i?^)^.  134-  !•  H.  IfUck.  109.  3.  LcpAf>3^   * 

If  t}Hii:ia6lriQe^  be  ci>rred^  t}ijs|lv  ^  #la^ieof 
he  aA  onlyeftablilhed  two  prinjcip^M)  '^hich  wer^ 
%2lem  of  the  common  Uw:bs|bcc$  and  th^  (V^cifioan 
n  Urummond.f%Sn£cd^  .^ royi^ed  .fpyr  t^  $hkj| 
^fc«  oamel^,,  that  of  the  remainder* 

Hxkt  th^  bufbatKl  was  ii|  po0eftoo»    .   . 

jf^  Upon  the  proofs  in  the  caufe/  Tor  fome  of 
lie  witnefles  eipfefsly-  (late  him  to  baVe  been  the 
t6live  executor,  and  to  hav^  bad  the  management 
>f  the  flaves*  .  A4ded  to  which  Davies  lays,  he 
in<}erftoo4  him,  ^*s  claiming  the  property  devifed; 
rfaii;h  was  equivalent  to  an  afldnt'to  uke. 

7^  By  Inference  of  law,  his  pdffeflion,  as  execo^ 
tor,  'nvas  a  poffeffion  in  his  own  right,  fiecoufe,  as 
^te  could  not  fue  himself,  the  rigfits  were  merged. 
Moor:  54-   Rep.  T>  Finch.  370.  ' 

\  That  the  debts  and  legacies  were  unpaid,  make$ 
lo  difference ;  i.  Becaufe  the  merger  was  su^ 
noch  op}y,  and  contained  an  exceppon,  as  tocr&- 
iitoip  and  legatees*  2.  Becaufe  a  fund  greatly 
|)ore  than  futtici^nt,  was  provided  for  the  payment 
3f  them ;  and  the  witnefs  fays  it  was  unneceflary 
to  fell  the  flaves.  So  th^t  taking  poffeffion  of  the 
Sevifcd  cftate,'  would  not  have  been  a  devastavit^ 
as  the  appellants  counfel  fuppofed;  and,  as  there 
bvas  no  teafpn  for  preventing  the  execution  of  the 

SoITeffion,   ji  Court  of  Equity  will   confides  it  as 
one. 

This  is  0ie  more  efpecially  true,  as  the  hu{ban4 
|iad  taken  all  the  poi&ilion  he  could ;  for  the  law 
pntinued  the  ^aves  1^0x1  the  tefiaiors  lands  unti} 
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^  ,!^  '  wohM  put  it  out  of  the  power  of  a  mao^  to  in4| 
Taliifetfa;  j^.^^^J^^^  for  bis  fiunily,  according  xo  d>p  wealUs 
%^hich*b#'might  fuppofe  himi'elf  to  he  poiWQedof, 
Becaiife^  l4>on  aKfitnilar  pteience  of  defetj?  aiid^e^ 
cfc^^  y^aertf^  might  eiapfe,  before  tte  deviled  ^Itsie 
ilrouldt)e<^(rv£dertd,  a^  havij^g  ,vcft^d  4u  a^u4 
pofleffioff*       "  ..    . .  -  .\i 

TWrefok  rf  tht  Whale  is vAat  the  httftandiria 
the'btWr  Tegilt^^cf^  tenantsTio.  obnutran  o£  ikt 
devifttf'ftAVei;  aAd,  ot  cotfile)  that,  the  huftari 
"mk^  co^plet^ly  «tititt6fd  tt>  .the'  wiiole  intcrefti. 

WiCKHAM  in  reply.  Tlie  firft  {Joint  madetky 
ttie  appellees  cdu^m  iias  'loa^  been  con£ulered  ? 
at  riell.  ,  Aiil  th«  decilions  have  been  conirary  i 
^he  .doiSlriue;  l>e' cu>.«ten4s' for  i^  and  rightly  to^ 
jpr  the  obiQ^^'oftriq  a(Jl  6{  lyp^^  in  making  fiavts 
feal  eftate>  was  only  to  improve '  iiftatcs,  an3m- 
courage  agriculture.  \But  if  wa^'foar^d  inconveuf- 
cnt  la  many  reipecls :'  and  therefore,  the  aft  rf 
X727  was  mgdc;  which  reftorcs  ihcHi  to  perfonA 
^  in  moft  cafes  ,*  .aii4  particpbrly  in  that  now  ul- 
dtr  coniid5iratit?ti.  The  whp}e  complexion  of  ilie 
&rik  iiiveti.claufee  announces  this  to  hawebeen  xiyt 
intention  of  the  Ltegiilature.  \^^py  are  to  pa£s  w 
perfonal  property  in  conveyances;  fimilar rules  for 
their  veiling  are  eft^^hl-Hhed*;  arid  they  arefubjcfl 
fo  the  fiilcs  of  perfonal  propei  ty,  in  the  *<:af<es  cl 
forfeitures  and  executions.  '  AH  which  fh^vv  the 
Intention  of  the  Legiflature,  to  turn  them  into  per- 
fonalty?  and  the  intention,  and  not  the  mere  w«t& 
p{  the  ilatute,  ought  to  prevail.- 

It  is  n6t  credible,  that  the  L egifl a turc  intended!, 
that  this  kind  qf  property  (liould  go  neither  as  real 
or  perfonal  eftate,  according  to  the  do£lrineon  the 
other  fide.  Therefore  Mr.  Randolph's  interpre- 
tation, of  the  firll  fcntence  of  the  4.  fedlion,  is 
correal;  namely,  that  they  are  to  be  cpnfidered  as 
vetting  in  the  hufSand,  according  to  the  manner 
pf  pertpnal  eftate.  This  feem??  to  have  been  tb* 
principle  adopted  in  Drummond  ys  SneeJ^    and  in 
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ught  to  be  .confidercd,  as  haying  fixed  tbe  Jaw,*  ^^?^ 
}h  a  b^Us  much  too  firm  to  be  fhaken,  at.thk  dif* 
uiice  of  time',  when  io  many  eftates  are  enjoyed 
1:1  Jer  them.  lu  ihort  (laves  are  chattels  real,  and 
ike  other  chattels  real  farvive  to  the  wi^,  if  iu>t 
liipofed  of  by  the  hulband  during  the  coverture, 
I'his  is  the  fpirit  of  the  law ;  this  the  true  cpn- 
bmflioa  of  the  words;  and  finally,  this  is  the  idea^ 
vlilch  has  always  been  adhered  to  ^y  the  courts; 
.lid  ou^ht  hot  now  to  be  difturbed. 

It  U  ^not  tr«e  that  |>erfbaal  things  giv*ento.tW 
|ri&,  dimfig  the  coverture,  veft  a^iblut^y  in  tho 
tuibaad;  io  chat,  if  he  die  without  reducing  ihem 
o  poffeffiou,  they  will  belong  to  hit  executor,  anJL 
kot  to  the  wife,  if  flie  furvive  him..  None  of  thft. 
ufes  cited  afford  the  leaft  Cemblanc^  of  fuch  a  docn 
fine,  (for,  &$  to  that  ia  HoUy  the  hulband  furvivr 
d  the  wife;  and  i.  if.  Black:  was  onlf  th^  aflferj, 
ion«»f  counfel,)  except  that  in /izi;!^.  i89*  Amt 
bat  it  liable  to  two  remarks;  firft,  that  it  was  th^: 
acre  declarmian  of  the  party  unfupported  by  eyi»; 
ence;  fecondiy,  that  the  defendant  had  received 
he  Imibands-  money  froai  the  yvife;  aaii  therefor©' 
e  was  a  iruftee  for  the  hulband,  and  u<H  fpr  the. 
rife.  But  oppofed  to  this  caf^,  a  greai  varjiety 
f  decifions  may  be  adduced*  j.  Vcrti*  169.  2* 
bo^.  247.  %,  iVnif*  4y6.  ^^-Vcz*  67$^  po^  JLift^ 

Wifhart  was  not  in  pofTjflion,  in  right  of  the  5e* 
ife.      The  teftimony  is  equivocal,  even  as  to  hit} 
offt^ffiun,  as  executor;  but  it  was  abfolutfcly Jie- 
effary,  that  he  fliould  have  b^en  pofeiSod  in  oha; 
idler   of  legatee.     Of  which  there  is  rjio  prooL 
o  that,  if  he  was  pofiefled  at  all,  it  was  in  cha^ 
ic\«r  of  executor,  and  then,  upon  hi*  death,, the 
ght  furvived  to  the  other  executor.     Who  h^  ^& 
ght  to  the  Saves,  for  the  purpofes  ctf  the  admini-j 
ration ;  and  Wiiha;t's  repreientatives,  bavti^n^  , 
ght   to  the  executorfliipy  «ottld  ^  iko^^  yiA 

him. 
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fumV    Befides  the  aflent  *of  the  executors,  totb? 

l^^^oy^  was  abfolutely  h^ceflary,  before  ^ny  a^. 
al  pofleiuon  could  be  taken  ;  and  there  is  no  pro^: 
that  any  fuch  afleut  vvas  ever  given. 

-  Ct^r.  itdv^.  vtiit: 

RQANE  Judge..  This  may  trulybefaiJ,  to  be 
an  important  cauie*  The  confequence  of  a  deti;- 
on  eitlier  way,  ipay  be  greater  tnan  I  can  forcic! 
or  cftimate.  'Lefs  experienced  than  my  brcthrr 
in  the  laws  of  this  country,  and  lefs  acqaaintcu 
trith  the^ormcr  srdiudi cations,'  I  at*  !efc  capable 
than  Tthey*  to  calculate  the  probable  effefiks^  which 
will  flow  from  our  prefcnt  degifion.  Their  fope 
i^ior  lights  and  more  mature  experience,  better  en- 
Hble^  them  to  know  what  has  been  the  uiKierflaiid> 
Ing  of  this  country,  onth^prefentfubjaft;  ahdwhi: 
tte  the  beacons,  by  which  our  countrymen  hav: 
rov^rnSeAttiemfelves,  in  regulating  their  traaf:(* 
^Mfidty  relative  to- the  point  in  ^oeliion,  Sinctrc- 
hipping,  thit  the  pfci'ent  decifion  may  ht  thele:.' 
injurious  in  its  confequences,  and  the  leaft  pr-»- 
Ai(5^ive-of  litigation,  it  gives  me  great  pleafure  u 
believe,  that  the  opinion  I  now  deliver,  after  i\\ 
moft  mature  deliberation,  beft  anfwers  that defcri;^ 
tipn;  and  beft  accords  with  the  general  under 
{landing  of  our  fellow  citizens.  My  own  obfcn~' 
tibn  Q\\  the  Xubje^  is  entirely  coroboratcd,  by  t*  \ 
teftimony  of  Ibme  of  my  brethren ;  in  whole  obkr 
Vfition^  talents  aiid  e^ppe+^iunce  I  have  the  hig-c-^ 
confiiUnce."** 

Yet  tet  me  not  be  fuppofed  to  take  refuge  f 
rli^fupport  o£  ray  opinion,  merely  ou  the  geQe^■' 
llnderlt<^nding  of  the  people,  through  a  long  fcr:  i 
of^time;  my  6oacluiions    are   derived  from  a  dt* 
berate- con(iie4i:!ti(«in  of  the  a£ts  of  ACembly  tht' 
fai>tes^  t^ilcen  cor>junctly  with  the  principles  of : 
common   lawv  and  from  a  confideration»  how  * 
tH^r.e-iiave  been  deciiions  in  this  country  affecl:* 
tWs-tfal^^  ib^s^Q.  become  fixfid  4:ules  of  proper- 
For  I  liiivG  ever  been  of  opinioUi  tliat  fuch  m* 
ought  ho t>  to  be  lightly  4'jp^^rtcd  fioa;    and  tl... 
^  ^*  they 
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bey.  cannot  be,  without  producing  extcnfive  evils       Wtllacc 
Slid  injuftice.  *^  •" 

The  cafe  has  been  rightly  divided  by  the  coua- 
si  into  two  general  queilions. 

I.  Whether  a  pofleflion  of  the  flavcs  in  dif|)Q#e 
/•as  neceflary  to  have  been  in  the  father  of  the  appel- 
lee VVilhelmiua,  who  was  the  former  hulband  of  one 
bf  the  appellants,  in  order  to  enlble  the  appellees 
jto  recover?     For,  if  not,  there  f»  an  end  of  thie 
icafe*     But,  if  otherwife,  then, 

a*  Wheth^  fuch  pofLc^diQn  .did  a^lually  a^^iA  m 
(the  prefeue  ca£e  qr  noti* 

The  firft  of  thefe  two  queftions  maj'  a^-^ain  be 
Confi'Acred,  und;.M- two  points  of  view;  I.  Under 
our  acls  of  Aflcmbly,  and  the  principles  of  the 
cummon  law:  2..  Under  the  decUions  in  this couii- 
try. 

The  adls  of  Aifembly  embraced,  by  the  firft 
view,  are  thole  of  17^5,  and  1727. 

T^c  firft  of  thofe  aAa  declares,  that  flaves  flinJl 
be  held,  taken  and  a;liiid.?;^'d  to  be  real  ellate,  and 
not  chattels;  and  ihall  dwfccnd  to  the  heirs  and 
widows  of  pcrions  d)  ing  inteftnte,  according  to 
the  manner  and  cuitom  of  lands  of  inheritance  held 
in  fee  fiinple.  It  further  goes  to  fpecify  certain 
cafes,  in  which  flaves  are  afiimilated 'o  chattels; 
and  which  form  an  excepriou  to  the  general  claufe 
firft  ftatcd. 

Next  came  the  a6l  of  1727,  wliich  is  entitled  ai 
a6l  to  expl  lin  and  amend  the  former.  Before  we 
gi),  particularly,  into  this  act,  it  may  be  necelTa- 
ry  to  fix.  its  charuifler.  If  it  were  merely  an  ex- 
planatory udl,  a  quetHon  mi-^ht  arife,  how  far  a 
court  coidd  depart  from  the  literal  cxprefiion,  as 
it  was  a  Lcgiflativc  conltru6lion  of  the  words  of  a 
former  ftatute;  and  the  ancient  do^lrine  was,  that 
the  court,  oa  fuch  a  tlatute,  was  tied  down  to  th*i 
letter?  But  the  better  opinion  fe^ms  to  be,  thut 
fuch  ftatute  may   now  receive  even   an  equitable 
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Wallico      conftru6lion,  arifing  therefrom,  on  a  g^neraf  view 

^ai^ferro.     ^^  ^^.^  ^^^^®  ^^'   ^'  ^^^'  ^^^'  3^^*      ^°^  ^^^^  1-- 
ttrte  is  alfo  an  amendatory  ftatute.     It  changes  iK 

oldftatute,  and  introduces  new  principlea;  iun 

^  neither  a  judicial   or  Legillative  cpnftrufti:? 

could  poflibly  have  deduced  from  the  former  a f'. 

This  is  fo  evident  to  every  bod^^,  that  I  need  i:  / 

cite   particular  examples*     This   Tcatiue  of  17^; 

ftandsj.then,   oj\  dbe  fame   footing,  a*  to  its  col- 

ftruction,  with  ftatutes  in  general;  andtheg€L- 

Xal  rules  for  conftruing  ftatutes  properly  apply  t 

it.     Some  of  thefe  roles,  which  1  ftiall  prcf«it! 

have  occafion  to  mention,  authorize  even  an  cqi'f 

table  conilruiSlion  of  a  ftatute,  under  certain  c  r- 

"cumftanceg;  but  I  difclui.n  a  refort  to  an  equii:jr.- 

conftru6lion,    in  the   prefent   inftance,    as  wh-i:, 

pnneceffaryj  and  found  my  opinion,  entirely,  uj.. 

on  a  juft  view  of  the  legal  couftruaion  of  the  whcL 

a6l,  under  the  influence  of  the  rules  of  conib-ucl!- 

bn,  bcforr  alluded  to* 

I  will  now  read  the  title  and  the  four  firft-fcc/. 
tos  ot  thfe  a6l  of  1727  ^  \vhich  are  as  follows : 

^  An  a3  tp  explain  and  amend  the  aB  for  dcclr^ 
*^  /«5-  the.  Negro^  Mulatto^  and  Indian  .SA.t. 
**  within  this  Dominion^  to  be  real  estate;  .  andp.r: 
"  of  qne,  other  aily  intituled  an  a^  for  the  distn- 
^^  but  ion  of  intestates  estates  ^  declaring' '^id'^^-^^ 
*'  rights  to  their  deceased  husband}  estates^  and^.^ 
'^  securing  orphatis  estates.  "^ 

,  *f  I.  Whereaa  the  aamade  jn  the  fourth  year   : 
«  the  reign  of  the  late  Queen  Anne,  declaring  r^ 
"  i{egr4iy.  Mulatto^  and  Indian, Slaves^  Vfitbin  ir 
*'  Dominion^  to  be  real  estate^  hath  been  found  \ 
^'  experience  very  beneficial  for  the  prefervati  • 
"  and  improvement  of  eftates  in  this  Colonv,  %v 
"  manv   mifchiefs   have  arifen,    from  the  vari'r^- 
^'' conftruaions,  and   contrary  judgments  and  c 
*'  nions,  which  have  been  made  and  given  there 
"  upon,  whereby  many  people  have  been  involi-  . 
,**  in  lawfuits  an4  controverfies,  which  are  ftill  lik. 
*toincreafe;     For  remedy  whereof,  and   tot:-. 

<^  end 


Digitized 


by  Google 


OF     thE     YiEAR     iSoA. 


Ms 


I**  cm\  the  fuil  aSl  may  be  fully  and  clearly  explain- 
^'^  cd  aiul  amende  J. 

**  11.  Be  it  cnaStet/^  iv  tbc  L^entcnant  Govern 
^^  n9r^  Council^  vtnd  Burgesses ^  of  tbit  present  Gc* 
^•"  neral  Assemb^iyy  dnd  it  is  btreby  enadled^  by  thfi 
^  authority  of  the  same^  that  the  faid  a6l  ihall 
'^  hereafter  be  conftrued,  and  the  true  intent  and 
'*  meaaing  thereof  is  hereby  declared,  to  be,  ia 
'"  the  fcveral  caics  herein  after  mentioned,  as  the. 
^*  lUrae  is  herein  after  expreiled  and  declared,  aud. 
"  n«t  othenfiie,  that  ia  to  fay : 

III.     V.^licncvvjr  any  perfon  Hiall  by  bargain  and 

*  ialc,  or  r^'-fi^  cither  \vitl>  or  ^.vitlout  dcaU  ox  hy 
^  nis  I  ill  wiil  uad  tefhunent  in  writing,  or  by  any 
^  nuncupative  will,  bargain,  fell,  givev  dtfpofe,  ^r 

*  bequeath,  ans*  Have  or  fiaves-,  fuch  bargain,  iale^ 
'  gifc,  or*  bc;[i:c!"t^  ihail  trausier  the  abfolutc  pro- 
••  i>eny  of  fuou   iluvc  or   Haves   to  iuch  ueribn  or 

*  peri'jns  to  wlioni  the  fame  fliallbe  fofold,  giv^en, 
'  or  bijquealhed,  in  the  fame  luanncr  as  if  fuch 
-  iiave  or  flaves  \i)crc  tz  chattel;  ^ud  no  remainder 
^  of  any  ftavc  or  Haves  lliall  or  mav  be  limited  by 
'  ;!ny  deed,  or  the  lad  will  and  tc'iamen*  in  writ- 
'  *^'<^i  *''^  ^'^y  perfon  vvha"f(icver,  ollicrw  ifj  tha!i 
'  the  remaiiiicr  of  a  chattel  perfoial,  by  the  rules 

*  of  tlie  common  law,  can  or  nuv  bo  limited,  <?*::- 
■  cept  t\\  the  manner  heieiii   ar.ei'  nUniioned  aild 

*  Jii*cclcd. 

''  IV.  And  that  where  any  flavc  or  Oaves  haye 
been  or  fhall  be  conveyed,  .<?;iven,  or  bequtath- 
ed,  or  have  or  fliall  cjeiccnd  to  any  feme  covert, 
the  abfolute  right,  property  and  interefl,  of  fac"h 
r.ave  or  Haves,  is  hereby  veftcd,  andfhall  accme 
to,  and  be  veltod  in,  the  hufbr^nd  of  fuch  fbme 
covert ;  and  that  where  any  feme  fole  is  ot  fltall 
be  poitcficd  of  any  flave  or  flares,  as  of  her  ovt^n 
uropf.r  Have  or  (laves,  the  fame  ifball  arrrne  tb, 
and  be  ablolutcly  vefted  in,  the  hufband  of  fuch 
feme,  when  flie  iliall  marry,*^ 
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Wallace  The  contrary  conftniflions  and  opinioas  artfi'* 

^  J^  tinder,  and  the  law  luits  produced  by  the  a6l  c\ 

Taharerro.     jyo^^  are  evils  intended  to  U  remedied^  by  ti/ 
a6l.     Two  conftrttftions  ofthe  4thclauieareii 
con  tended  for,    as   relative  to  the  prefent  ca: 
One  which  throws  negroes  into  the  clafii  of  cLj 
tcls,  and  fubjeft  to  the  legal  rules,   doflrtncs  ari 
•decifions  upon  that  fubjeft:     The  other,   leav:  { 
them  neither  in  the  clafsof  real  or  perfooal  }j 
perty  in  the  refpeft  in  queftion;  and  con&qttti   I 
without  any  legal  doftrmes,   or  decifions^   to  :' 
vern  them.      By  which  of  riiofe  conftra6lioai  *  J 
the  declared  obje6l  of  the  L^giflature,   la  abowj 
be  belt  anfwered  ?  Certainly  by  the  fornier. 

It  fecmed  conceded  in  the  argument^  tint  I 
this  cafe  had  flood  fingly  upon  the  third  d'^^ 
poflcirion  would  then  have  been  neceflar^' in  '• 
hufband,  as  falling  within  the  general  doflrinc 
Chattels  perfonal ;  but  that  what  are  fupp^  * 
the  emphatical  words  of  the  fourth  clauCe,  co  ' 
have  been  iuferted  for  no  purpofe,  if  not  toil 
penfe  with  fuch  polTeffion. 

My  anfwer  is,  i.  That  ihofe  emphatic  w^^-j 
mean  notiiing  more,  than  would  have  been  ini^ 
ed  from  the  general  words  of  the  3d  claufe. 
That  if  they  did,  yet  there  was  a  good  realon  - 
inferting  tliem,  to  anfwer  which  they  were  inf.' 
ed  ;  and  therefore,  need  not  be  conilrued,  to  i . 
penfe  with  poflTcflion ;  nor  to  infringe  the  dodb 
of  the  common  law. 

On  the  iirft  point,  I  will  call  to  my  aid  twon 
of  cottftruclion :       l.  That   words    and    phrji 
whofe  meaning  have  been  afcertained  in  a  fta: 
when  ufed  in  a  fubfequent  ftatute,  are  to  be  i 
in  the  fame  fenfe.  6.  £ac  air:  379;  and  cic-' 
the  fame  inference  will  follow,  as  between  :  • 
ciaufes  of  the  fame  ftitute.  .  2.    That  if  a  fta: 
ufe  a  word,  the  meaning  of  which  is  well  kiu 
at  the  common  law,  the  word  fiiail  be  nfcd  in 
fame  fenfe  in  the  ftatute.  6.  Bac:  air:  383. 
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*  In  applying  the  *rft  mie  t<^  the  prefent  cafr,  I 
huft  obfervc  th»t  the  fame  words  4iis0luf€  property 
ire  ufed  in  the  third  cltufe;  which^  ftanding  fm- 
;ly»  would  confeffedly  not  difprnfe  with  poffeffion/ 
IS  thereupon  flaves  iUnd  precifely  on  the  footing 
>f  chattels,  by  the  common  law.  Thofc  who  may 
ncline  to  ring  the  changes  on  the  words  absolute 
"igitj  pf9per$y  and  interest^  in  the  fourth  claufe^ 
ire  reminotfd,  that  none  of  thofe  words  are  more 
^mphatical^  or  exteniive)  than  the  words  ufed  in 
Hie  third  clauie  above  mentioned;  and  that  the 
\»foTA,.interes$  was  mofl  probably  inicrted  therein^ 
to  conpeeh^nd  limited  rights  of  the  wife ;  that  is 
x>  fcy^  tho£e  where  Ihe  had  not  tlie  abfolute  pro* 
lerty. 

'   In  applying  the  fe«'.ond  rule   to  this  cafe^  I  will 
>eg  kave  to  read  a  palfage  from  2.   Black*  433* 

**  A  fixth  method  of  acquiring  property  in 
;oods  and  chattels  is  by  marriage;  whereby  thofe 
:hattels,  which  belonged  formerly  to  the  wife,  are 
>y  aft  of  law  veiled  in  the  hulband,  with  the  fame 
legree  of  property  and  with  the  fame  powers,  at 
he  wife,  .when  fole»  had  over  thcmp 

This  depends  entirely  on  the  nption  of  an  unity 
>f  pcrfon  between  the  hufo^nd  and  wife  j  it  being 
icld  that  they  are  one  perfon  in  law,  fo  that  the 
ery  being  and  exiltence  of  the  woman  is  fufpend- 
d  during  the  coverture,  or  entirey  merged  ©r  in- 
orporated  in  that  of  die  hulband.  And  hence  it 
oUows,  that  whatever  perfonal  property  belonged 
o  the  wif^,  before  marriage,  is  by  marriage  abfo- 
iilely  v^^ted  in  the  hulband.  In  a  real  eftate,  he 
nly  gains  a  title  to  the  rewts  and  profits  during 
overture  ;  for  that,  depending  upon  feodal  prin- 
iplcs,  remains  t  ntirc  to  tiie  wife  after  the  death 
f  her  huiband,  or  to  )<er  heirs,  if  ftie  dies  before 
Ini ;  unjefs,  by  tlie  birth  of  a  cliild,  he  becomes 
ennnt  for  11^^  by  tltc  curtcfy.  But,  in  chattel  Jn- 
erelh,  the  fole  and  jbfoiutj  property  yefts  in  the 
uft^and,  to  he  difpol'cd  of  at  his  pleaiiirc,  if  he 
hufes  to  tak«  poiTeffion  of  them;  for,  janlefs  he 
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T^cbites  them  to  pofleffion,  by  exercifing  fome  \h 
of  owneriUlp  upon  ttiem,  no  pvoport,y  vtfls  in  I;n 
l>ut  they  fliall  remain  to  tl^e  wife,  or  to  htr  reiu- 
f^ntatives,  after  the  coverture  is  determined. 

This  paffag^  I  {hall  hereafter  refer  to^  as  jrivi? 
the  moft  modern  and  perfpicuous  explication  ^ 
the  do6Vrine  on  this  rubje6l ;  at  pretent,  I  only  n  w 
it  to  be  remarked,  that  the  perfonal  propcrt}'  c:  i 
wif^  IS  faidto  be  abfolutelv  vefted  in  the  huibn^  1, 
it  the  fame  inftant,  that  it  is  declared,  tliat  if  '* 
does  not  reduce  them  into  pofleflion,  duri:  g-  tK: 
coverture,  they  fliall  ^f-emaia  to  the  wife  if  ihc  f  r- 
viveff  him.  Here,  then,  is  a  decifive  quotati'i", 
fi"om  an  eminent  and  accurate  ^writer  on  1 1 
common  law;  fjiewhig  that  the  words,  ahjah 
property  hi  tbc,  husband^  are  rot  to  be  conl^nit>^ 
as  diipeniing  v^'UU  p^lfelTionia  tjie  pafe  of  chattel  ■ 

The  thiid  fe6lion  of  the  act  of  1727  has  ufedi:: 
lame  words  in  the  fanie  fenfc  ;  and  the  meaning': 
tlie  fai)ie  words  in  the  tlijrd  fbclion,  and  in  Bh.-- 
iioues  trcntife,  under  the  iufJutncc  of  the  two  m".' 
1  have  ilatcd  ;  both  of  winch  entirely  accord  \-"- 
found  rcalon,  and  pointedly  apply.  Let  us  tl/v 
hear  no  more  of  the  (licfs  laid  upon  what  are  c:'- 
led  thefe  emphatlcal  words  ;  efpecially,  in  07^:  • 
Ction  to  the  general  fpirit  and  purpofe  of  clie  acl 

But  I  have  faid,  that  if  thefe  words  Ihould  ever 
be  coiifidered,  as  being  more  ettenfive  than  I  fi:'- 
pofe,  yet  there  was  a  good  realon  for  making  thf 
lb,  and  confcquently  they  ought  to  be  rcflriftcd  " 
ani'wer  that  end,  and  not  kept  up  in  fuch  pnlarg.: 
fenfe,  lb,  as  in  other  refpccfls  to  conflict  with  r 
other  parts  of  the  acl,  and  the  doflriues  of  the  ccr* 
mon  Ia#. 

It  will  here  he  remarked,  that  fiaves  comin,ir  / 
defcent  are  not  declared  to  be,  or  to  go  as  ch^'- 
tels  by  the  third  cLiufe.  They , therefore  are,  •' 
at  leafl  might  have  reafonably  been  iuppofed,  bv  i"  ■ 
Legiflature,  to  remain  real  eftatc,  as  tinder  i: 
ad  of  1705  ;  being  luch,  the  huiband,  but  for  t>:- 
cUufe,  which  exprelily  extends  to  flj^ves  ^omi. ; 
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by  delcent  &c.  would  only  have  th^  -fame  limitcJ 
intereft,  in  fuch  flaves,  as  defcended  to  his  wife 
luring  coverture,  as  he  would  have  had  in  her 
lands  ;  viz;  the  right  of  receiving  their  profits.  It 
might  therefore  have  been,  to  enlarge  his  intereft 
in  the  flaves  coming  by  defcent,  beyond  what 
would  have  been  the  cafe,  under  the  general  words 
jf  the  3d  claufe,  that  thefe  words  abfolute  rig;ht 
kc.  were  put  in,  as  being  contra-diftinguiflied, 
from  the  limited  right,  he  would  oiherwifc  have 
(iad  in  fuch  flaves, 

Thefe  reafons  arc;  conclufive,  with  me,  as  tQ 
Ejie  confl:ru<5\ion  of  the  aft,  admitting  the  words 
to  be  asextenfive  as  is  contended  for,  a  reafon  is 
hereby  afligned  for  it  j  and  being  thereby  juftified 
we  ought  there  to  ftop  ;  and  not  give  them,  as  to 
Dther  cafes,  a  meaning,  which  they  have  not  ia 
the  moft  approved  treatifes  of  the  conunon  law  j 
wrhich  they  have  i\oi  in  another  clauft;  of  the 
faiQe  zEt;  and  whicn  they  cannot  have  without 
infringing  the  reafon  and  fymmetry  of  the  c^wn^ , 
mon  Jaw,  and  introducing  the  uncertainty  and  li-^ 
ligation,  which  it  is  the  declared  obje6t  of  the  aol 
to  prevent. 

Some  ftrefs  may  alfo  be  laid  on  the  words,  i^r^ 
[y  vested  £s?<r.  The  anfwcr  is,  that  thefe  word* 
telate  to  the  whole  aft  and  not  to  this  fingle  claufe^ 
and  that  in  its  conilruftion  we  are  as  much  boun(l 
by  the  principles  of  the  common  law,  adopted  hy 
khe  third  plaufe  of  the  aft  of  AiT^jJinbly,  %s  by  tl^ 
rery  expceffions  of  the  aft  itfelf. 

Wherefore,  then,  it  is  afked  was  this  4th  clauTe 
|>utin,  if  in  the  prefent  inftance  It  is  to  have  n.o 
greater  effeft,  than  the  general  provifions  of  the 
third  claufe  would  have  had,  without  it?  The  an- 
Twer  is,  !•  To  take  in  the  cafe  of  flaves  defcend- 
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as  above  ftated :  2.  To  declare  for  greatei* 
Dertainty-»  the  law  in  this  inftance.  The  latter 
parts  of  both  the  third  and  fourth  claufes,  relative 
k)  remainders,  and  to  the  cafe  o£  femes  sole  ar^^  iU 
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fo  put  in,  for  the  latter  reafon,  althongh  every 
thing  therein  enabled,  would  iinqu«ftionably  have 
followed  independent  of  them,  from  the  general 
polition  laid  down  in  the  3d,  claufe. 

It  may  be  contended,  that  the  third  claufe  of  the 
^£1  only  relates  to  the  mode  of  transferring  Haves, 
and  declares  that  that  mode,  incident  to  chatteb 
as  cont.ra«diftinguifhed  from  real  eftate,  fliall  govern 
in  the  cafe  of  flaves ;  but  that  its  efiedl  ftops  here, 
and  does  not  attach  to  Haves  (when  transfered) 
all  the  principles  which  appertain  to  chattels^ 
The  anfwer  is,  that  the  provifion  concerning  re- 
mainders (over  and  above  the  clear  conftruOioB 
of  the  aft,)  proves  the  contrary.  The  provifioj 
extends  to  a  principle,  relative  to  perfonal  chat- 
tels, pofterior  to,  and  independant  of  the  aft  d 
transfer.  It  was  intended  to  conform  flave«,  ia 
this  refpeft,  to  the  doftrine  of  remainders,  « 
perfonal  chattels ;  it  being  then  doubted,  if  not 
held,  that  fuch  limitations  after  a  particular  eftate 
were  void. 

I  will  here  remark,  that  it  has  forac  wei^t, 
with  me,  that  the  fourth  feflion  is  not  by  way  of 
provifo,  or  exception.  It  does  not,  therefore  re- 
ftrain  the  operation  of  the  ihird  tUiii"^,  uut  i*  aA 
ditional  to  it;  and  is  conneclcd,  with  it,  by  the 
copulative  and.  And  tlie  jtiR  nile  of  conAfiitii( 
one  part  of  a  ftatute  by  another,  6,  Bac:  0^r:  \%^ 
holds  with  great  force,  \rl:cre  one  part  cf  m  >^ 
i^  continued  by,  and  conneded  with  another,  W 
copulative  words.  It  is  alfo  a  jult  rule  of  intcT 
pretation,  that  a  ftatute^  contiimiiig  anutharwiib 
fome  additional  claufes,  mufl  be  conUdcrcd,  *s  i 
the  former  had  been  recited  therein.  6-  Bac:  eir, 
382.  I  think  this  rule  equally  applies  to  %  ca&tj>j 
nuing  of  an  additional  da  ale  of  Hie  furnc  i\4tut«|  w 
if  fo,  the  words  of  the  third  legion*  inibc  »^ 
manner^  as  if  such  slave  or  slaves  nacre  a  cifat^c^ 
are  to  be  confidered  as  kept  up,  and  reprauja** 
the  fourth  fedlion* 
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I  admit  that  it  U  flfb  a  rule  of  conCkruAion^        Wallace 
th»t  general  words,  in  one  claufe  of  a  ftatut^,  may    ^   yi" 
be  reftrained  by  particular  words,  in  a  fubfequent       ^J^ 
claufe  of  the  fame  ftatute*  6.  £ac:  abr:  381.     But 
I  contend  that  this  reftri6lion  jnuil  clearly  appea^r 
to  have  been  intended ;  which,  I  have  endeavour- 
ed to  fhew,  is  otherwife  in  the  prefent  cafe. 

Another  rule  of  conftru^lion  is,  that  where 
the  provifion  of  a  ftatute  is  general,  it  is  fubjedl  to 
the  controul,  and  order  of  the  common  law;  and 
that  the  beft  conftrudlion  of  a  Ilatute,  in  a  doubt- 
ful cafe,  is  to  conilrue  it,  as  near  to  the  rule  ^ml 
reafoQ  of  the  common  law  as  may  be,  and  by  the 
courie  it  obferves  in  other  cafes;  for  it  is  not  to 
be  prefumed,,  that  the  Legiflature  will  make  any 
alteration  in  the  common  law,  except  what  is  es* 
pre&ly  declared.  6.  Bac:  abr:  383,  384. 

It  is  alfo  held,  that  fuch  conftru<aion  is  to  be 
put  upon  a  ftatute,  as  may  beft  anfwer  the  inten- 
:ion  the  makers  had  in  view,  6.  Bac:  abr:  384 : 
And,  in  the  prefent  cafe,  the  intention  was  to  con- 
cert real  propcvty  into  perfonal  in  general,  and 
lot  by  throwing  flaves  out  of  both  clafles  of  pro-  *► 
>erty,  as  in  the  inftance  now  contended  for,  to 
;reate  a  new  fpecies  of  property,  and  thereby  pro- 
note  lawfuits,  which  liv^  a6l  purports  to  do  away* 
rhefe  confequences  may  alfo  be  taken  into  confi-  • 
leratiooj  fuppofing  the  law  meroly  doubtful  on 
his  fubjecl,  to  govern  the  court  in  their  ponftruc- 
ion  of  the  ftatute.  6.  Bac:  abr:  389. 

I  will  conclude  with  a  rule  of  conflru^ion,  which 
5,  that  the  letter  of  an  a6l  of  Parliament  may  be 
efbrained,  by  an  equitable  conftruiSlion,  in  fome 
afes;  in  others  enlarged;  and  in  others  taken 
ontrary  to  the  letter.  6.  Bac:  abr:  386.  And  if 
ich  be  the  power  of  a  court,  on  a  fingle  claufe  of 
ftatute  ftanding  independantly,  it  holds  a  fortio' 
f,  -virhere  fuch  fingle  claufe  is  confiftent  with  the 
ody  of  the  a6l;  and  where  an  equitable  conftruc- 
on  is  not  required,  but  only  a  juft  legal  pxpofiti- 
3  of  the  whole  ftaitute  taken  colle6lively. 
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iThefc  rules  of  conftru6lion,  fofinded  in 
fenfe  and  fanftioned  by  high  authority,  arc  ded 
five,  with  me,  as  to  the  coitftruclion  of  the  pre- 
fentlawi  They  are  fo  luminous,  and  apply,  i:^ 
pointedly,  to  the  wife  in  qiieftion,  that  rforkoi 
to  make  a  more  particulat  application  of  them. 

But  what  good  reafon  exifts,  for  giving  a  h\\ 
tand'furvived  his  wife  a  i^ght  to  flaves  acctuiij 
to  her  during  coverture,  but  of  which  he  wasV.r 
ver  in  poflemon,  more  than  exifts  as  to  flaves^ 
which  a  feme  fole  is  entitled,  who  afterwardsmJ^ 
ries?  The  reafon  afligfied,  in  the  laft  cafe,  vk] 
a  furviving  hufband  cannot  recover  them  (exce^ 
Ih  the  chara6ler  of  her  ad\niniftrator)ris,  thatt;^ 
only  method  he  had  to  gain  pofTeffion,  during  tH 
Coverture,  was  by  fueing  in  his  wife's  right;  bsi 
as,  after  her  death,  he  cannot,'  as  hulband,  brir^ 
fiih  aftion,  in  her  right,  therefore  he  can  rcvei 
zs  fuch,  recover  the  pofleffiop.  2.  Black:  435 
l^his  reafon  is  fuppofed  equally  to  hold  in  the  uii 
of  chattels  accruing,  during  the  coverture. 

I  have  fald,  that  the  pafTage,  fcdfore  read,  frc? 
Blackftone,  contains  the  beiH  view  of  the  doftrin-- 
on  this  fub]e6l,  when  he  fpeaks  (in  pAge  435) ' 
perfonal  chattels  in  poflTeflion,  he  fays,  thehnftar 
has  the  abfolute  right  thereto,  not  only  potentii 
ly,  but  in  fail ;  leaving  the  inference  extremw: 
olain,  indeed,  that  the  hufband,  in  cafe  of  cB:h 
in  aSiiofty  hais  the  abfolute  (although  only  poteni 
^1)  right  thereto.  And  underftanding  the  wo: 
itbiolut^\n  this  fenfe,  will  at  once  anfwer  fome 
the  cafes  cited  by  Mr.  Call  on  the  fubje^. 
attempt  to  cite  them  in  the  fenfe  he  contended 
would  be  to  impeach  the  beft  eftabliftied  princir'*^ 
of.  the  law,  and  I  confefs  the  attempt  furpri:^ 
me.  It  is  true,  the  paffages  relied  on  from  Bk:^ 
stone  relates  to  chattels  owned  by  the  wife,  at^ 
time  of  the  marriage ;  but  there  is  no  differccf 
as  to  thofe  accruing  during  the  coverttire.  T^ 
is  fo  plain  a  point,  that  1  ftiall  not  cite  authorit: 
to  fhew  it,  except  to  refer  to  f.  Bac:  abr:  46 1 
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Nr!ia  fays,  the  law  gives  the  huftand  an  abfolutp       WalU^ 
power  over  any  perfonal  eilate   accruing  to  her,     ^  7^^* 
during  coverture,    by   gift,    devife,  &c.  thereby      \^   ^^ 
clearly  conforming  to  the  do6hine  before  ftated 
froRi  Blackftorte. 

I  have  thus  done  with  my  oyirn  view  of  the  law 
relative  to  this  fubje<Sl.  It  is  tit  tliat  fome  notice 
be  taLcn  of  i'uchdccifions,  as  have  occured,  wthis 
country,  affecting  the  cafe.  On  this  i'ubjedl,  1 
peg  to  he  excufe4>  from  faying  much,  a^  my  ex* 
l^rience  does  not  reach  far  enough  back,  to  knoMf 
|imch.of  the  decinons  of  the  old  General  Court. 
J.haAfupRofed  tha^no  qaellioii  would  have  been 
ina(k;ofthe  competency  of  thofe  d^cifions  to  fix, 
fules  of  properiy  iu  this  coirntry;  as  that  Court, 
^nliliouf^h  not  :hc  dernier  n^fort,  was  at  leaft  as  much 
i'o,  as  the  C»^)urt  of  Kings  hencli  in  Jingland.  How 
far  it^  deciiv*)iis  of  iIihl  Court,  on  fubjedis,  other 
than  thai  of  fixing  rules  of  property,  will  bind  us 
it  is  not  now  ncceiTary  to  fay ;  but,  if  we  reje6l 
fnch  rnlis  of  property  as  have  been  fixed  by  that 
r  'Urt,  and  under  which  our  j>eople  have  regulated 
tiieir  property  thriough  a  long  feries  oftime>  the 
fi/ifchief,  wi:s!ch  would  enfue>,  is  incalcuhible.  I 
ij'idcrlKind,  that  no  dccifion  one  way,  ©r  the  other, 
tan  bf-  itic^n,  to  have  ever  taken  place,  on  the 
■('ery  point  now  in  queftion.  I'he  nonexiftenceof 
fuch  a  cafe,  whi(!;h  mull  have  oceiirsd  a  thoufand 
times  in  the  fpace  of  73  year':,  \s  a  perfuading  cir* 
cumftance,  tliat  the  general  opinion  has  always 
been,  that  ilaves  undef  the  firlt  part  of  the  4th 
claufe,  go  as  chattels,  as  they  evidently  do  under 
the  3d  claufe  ;  and  as  they  have  often  been  decided 
to  do,  under  the  latter  part  of  the  4th,  claufe* 
The  opinion  of  the  General  Court  on  fuch  lattef 
^art,  thoiigh  not  iipon  the  very  point  now  in  quef- 
tion,  18  luppofed  to  have  given  a  principle,  which 
has  governed  this  cafe,  and  produced  a  general 
acquiefcence  under  it.  On  no  other  ground  can  I 
poflibly  account  for  the  non  exiftance  of  a  decifion^ 
oa  the  very  point  now  in  queftion. 

In 
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Walhwc  In^he  czit  o£Steger  vs  Mosely  General  Cmn 

Tal-af  Oaober  1773,   M.  S.  Hep.  hy  J:  Randolph  xvd 

kJmJ^'  P^^  ^3*>  ^he  ca£?  under  the  laft  part  of  the  ^ 
fe6\ion,  was,  Devife  to  A.  forlifeandafterwarda 
to  B.  a  feme,  who  married  C.  A  dies  living  B» 
and  C.  and  then  B,  dies  living  her  hufbaiid»  the 
Daves  having  never  been  reduced  into  pofieflioc: 
The  qucftion  was,  whether  they  veft  in  the  hut 
band,  or  go  to  the  heir  of  the  wife,  and  witkom 
argument,  (as  often  before  been  argued,)  deter* 
mined  they  go  10  the  hufband.  Hence  to  be  co»- 
cluded,  that,  notwitftanding  the  4thfe6Kon  of  die 
lift  of  1727,  yet  negroes  veft  in  the  hufband,  « 
a  chattel  only ;  if  Luiband  furvives  they  veft  in 
him  as  adminiflrator  of  his  wife  (not  being  rt* 
duced  in  pofleffion,)  S(fiiib\s  Wyntty  I*  fVms.  37ft 
and,  if  flie  furvives,  they  go  to  her,  or  her  repre* 
fentatives.  And  in  Bronaugb  vs  Cocke  and  Smyth 
vs  Lucas  Csame  reports  J  the  l^w  is  faid  to  be  fet^ 
tied. 

As  the  hufband  was  not  poflTeffed  of  the  flaves  ia 
this  cafe  of  Stegcr  vs  Moseley^  and  fo  did  not  en- 
title himfelf,  under  the  words  of  the  4th  claufc, 
if  they  were  real  property  and  not  chattels, 
they  would  have  defcended  to  his  wifes  heirs.  But) 
this  was  adjudged  otherwife  ;  which  could  nm 
bave  been,  on  any  other  ground,  than  that  theji^ 
Mrere  perfonal  eftate,  under  the  third  claufe  of  th^ 
fame  aft.  This  principle  is  fuppofe^  to  be  t^q 
one,  under  which  the  cafes  oi  Drummond  vs  Snem 
Hoard  vs  Upsbav)  and  Dade  vs  Alexander  iJ 
XVasb.  have  been  decided ;  and  this  principle  of 
flaves  being  perfonal  eflate,  under  the  aft  of  17^7,] 
although  eftablifhed  in  cafes  depen4ing  on  a  differ- 
ent part  of  the  4th  claufe,  may  juftly  be  deemed  to 
pperate  in  the prefent  cafe;  at  leaft  as  having  by 
analogy,  furnifned  a  rule  of  property,  in  cafes  like 
Jhe  prefenty 

As  to  the  reftitude  off  the  decifion  in  thofe  calei 
of  Steger  vs  Moseley^  Drummond  vs  Sneed  &c.  I 
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lave  not  lorraed  any  dpinion,  except  fo  far  as  the      V^allact 
;onftru6tion  of  the  third  claufe  is  involved.     It  is    ^  i.**'^ 
ufficicnt  to  induce   me  to  conform  thereto,   that       yj-^,^!?* 
hey  have  been  fuppofed  univerfelly  to  fettle   the     • 
aw  upon   the  fubjedl,    and  have  become  a  fixed 
ulc  of  property. 

I  have  now  done  with  the  firft  general  queftion, 
nd  conclude  that  poffeffion  was  ntceffary  to  Lave 
een  in  the  father  ofthe  appellant  Willielmina,  ta 
nable  her  to  recover  ;  and  whether  fuch  poffcf-* 
on  did  exift  i    remains   now  to  be  enquired  in* 

On  this  point  I  am  clearly  of  opinion,  from  a 
3niideration  ofthe  teftimony,  that  if  Wifliart  ever 
'as  in  poileffion,  at  all,  it  was  merely  as  a  co-ex- 
cuter.  The  teftimony  is  very  full,  to  fliow  the 
ther  executor  to  have  been  the  afting  perfon,  and 
jnfequently  to  be  in  poffeffion  of  the  eftate ;  and 
>ry  flight,  as  it  refpefts  the  a£lual  poffeffion  of 
[r.  Wifliart.  But  poffeffion  as  executor,  is  not 
ilicient.  Poffeffion  in  his  charafter  as  hufband, 
id  in  right  of  his  wife  is  indifpen fable.  Such 
>freffion,  if  he  were  a  different  perfon  from  the 
ecutor,  could  not  legally  be  without  the  execu-  ^ 

rs  affent;  but  the  law  is  the  fame  where  both 
tarafters  are  united  in  the  fame  perfon.  In  that 
fe  an  affent  or  eleftion  to  take  as  devifee  muft  be 
preffed  or  clearly  implied.  Otherwife  his  pof- 
Eon  vjrill  be  confidcred,  as  in  his  charadler  of 
ecutor,  according  to  the  authority  cited  by  Mr. 
indolph:  and  this  general  doftrtne  holds  with 
^ater  force,  under  our  aft  of  Affembly ;  by 
ri^h  fuch  poffeffion  could  not  legally  have  been 
r^Tiy  until  the  end  of  the  year. 

Por  thefe  reafons  I  think  the  decree  in  the  pre- 
C   cafe,  is  erroneous. 

^X-EMING  Judge.     There  are  two  queftions  in 
s    caufe;    one  of  law,    and  the  other  of  fa6l. 
e   queftion  of  law  is,  whether,  by  virtue  of  the 
€»f  ^7^7?  ^^^  flaves  were  foveftedinMr.  Wifli- 
art, 
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VTallacc      gyt,  as  to  ena^e  him  to  difpeie  of  them  by^hUM 
TalSf'  will^  without  having  reduced  them  into  poffi^oti 

^  ^^  during  his  life  ^ime  ?  The  queftion  of  fafib  is,  wh^ 
ther,  if  it  was  neceflary,  that  they  ihoitldbeR^ 
duQed  into  actual  poifeiHot^  i.a  order  toenable.his 
to  dxfpofe  of  them,  he  did,  in  i(i^l,  obtain  Smk 
pofleffion  ? 

Upon  the  firft  queftion,  it  is  tobe  obferved^  ihit 
by  the  aft  of  1705,  flavea  (except  thofe  importi^ 
for  fale)  were  converted  into  real  property,  to  si 
intents  andpurpofes,  upd^r  the  fuUowingxdhifr 
tions  only,  that  is  to  fay,  that  they  were  liable  far 
payment  of  debts;  they  did  not  ^Icheat  for  wait 
6f  heirs  J  falcs  of  them  needed  not  to  be  recordec; 
they  did  not  confer  a  right  to  vote  at  the  elc^ica 
of  Burgeffes ;  they  were  rctover&ble  by  a^uct 
■perfonal;  and  thoie  of  inteftates  were  ro  be  a?- 
praifed,  and  the  vahie  divided  amongft  the  iJm- 
dren,  to  be  paid  by  the  "heir  at  law. 

Several  inconveniences  howe<'er,  arofe  fro* 
this  exteiiiive  converfion;  and  confequeaces,  bc< 
forefeen  at  the  making  of  the  a6l,  were  fouad  tt 
rtfult  from  it*  To  remedy  which,  the  ].ie^& 
ture,  in  the  year  I7'27,  refumed  the  fubjed;  anl 

faffed  a  law  to  explain  and  amend  that  trf  1705! 
n  which,  after  reciting,  that  although  the  tA* 
1705  had  been  found  very  bcneficialitor  the  -pt* 
fervation  and  improvement  ofeftates  (wfaic^af 
pears  to  have  been  the  principal  objefit  for  ^ 
both  laws,)  yet  that  ma.ny  mifchiefs  bad 
from  the  various  conftru6tions  and  contrary 
meats  and  opinions,  which  had  been  niadc 
entertained  upon  it,  they  go  on  to  declare  •*' 
*'  whenever  any  perfon  fhallby  bargain  afid  fafei 
'*•  gift,  either  with  or  without  deed,  or  by  fais  1 
**  will  and  teftanicnt  in  writings  or  by  ^ny  lUDtCl 
**  pative  will,  bargain,  fell,  give,  difpofc  oris 
**  queath,  any  flave  or  flaves,  fuch  bargaoi^  Hi 
"  gift  or  bequeft,  (ball  transfer  the  abfoIntevflN 
•*  pertyof  fucli  flave  or  flaves,  to  fuch  perfcK4l 
^  perfons  to  whom  the  fame  fliall  be  fo  uMj  f^ 
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en  or  Wqucatbed,  in  the  farbe  manner,  at  if 
fuch  flav«  or  ilaves  v»ere  a  chattel;  and  no  re^ 
mainder  of  any  Have  or  flaves,  fliall  or  may  be, 
limited  by  any  deed,  or  the  laft  will  and  tefta- 
meat  in  writing  of  any  perfon  whatfoever,  other* 
wife  then  the  remainder  of  a  chattel  personal^ 
by  the  rules  of  the  common  law,  can  or  may  be 
limited,  except  in  the  manner  herein  after  men« 
tioned  and  diredled*** 

Thi3  claufi^  clearly  renders  them  perfonal,  at 
I  the  formt  of  conveyances ;  and  the  4th  fe6lion 
blowing,  immediately  afterwards,  provides  that 
where  any  Have  or  flaves,  have  been,  or  (hall 
be  conveyed  given  or  bequeathed,  or  have  or 
fliall,  defcend  to  any  feme  covert,  the  abfolute 
right  prupcrty  and  intereft,  of  and  in  fuch  flave 
or  flaves,  IB  hereby  vefted  in  the  hufl)and  of  fuch 
feme  covert;  and  that  where  any  feme  fole  is, 
or  ihall  be  poffefled  of  any  flave  or  flaves,  as  of 
her  own  proper  flave  or  flaves,  the  fame  ihall 
accrue  to,  ^nd  be  abfolutely  vefted  in  the  huf- 
band  of  fuch  feme,  when  flie  fliall  marry.** 
kThich  makes  a  further  alteration  of  the  property 
om  real  to  perfonal,  by  eflentially  changing  the 
ivnerlhtp,  where  the  proper^  has  a6lually  come 
fto  poffeffion  fthereby  preventing  many  of  the 
ifputes  ariflng  from  the  notion  of  their  being  real 
roperty,  under  the  former  adl:)  and  where  it 
IS  not,  by  giving  the  huflband  an  inchoate  right, 
hlch  he  may  enforce  in  cafe  he  furvives,  as  it 
ad  been  doubted  under  the  former  aS,  whether 
5  had  any  right  at  all*  But  to  complete  the 
iheme  of  alteration,  infants  are  in  the  next  fee- 
qn^  enabled  to  difpofe  of  flaves  by  will,  at  the 
{e  of  eighteen.  Thus  declaring  them  to  be  per- 
mal  eftate,  in  almoft  every  inftance,  that  could 
e  named,  but  defcents,  entails  and  dower.  By 
jiis  fl:ring  of  changes,  the  law  inftead  of  declaring 
Ut  they  fliould  be  confidered  as  real  efl:ate,  (ex» 
»pt  in  certain  enumerated  cafes)  may  now  mor# 
roperly  be  faid,  to  have,  in  effe^,  declared,  that^  . 
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Wallace      they  ihould  be  confidered  as  perfonal  property  '.i 

'^'*  all  cafes,  except  certain  enumerated  inftancts. 

Taliaferro. 

This  idea  receives  confiderable  illuftration  fr.^ 

the  following  circuraftance^  that  the  Legiflatur^ 

in  purfuit  of  their  great  objeft  of  preferving  vl 

improving  eftates,  in  an  after  claufe  of  the  (uti  \ 

allow  a  perfon  by  deed  or  will,  to  annex  flaves  arj 

their  increafe,  to  lands  and  tenements  in  fee  tii; 

A  provifion  which  would  have  been  unneceC-r 

if  they  were  to  be  confidered  as  real  eftate  ai:- 

f  ether  ;  and  which  ferves  to  {hew,  that,  in  th 
.egiflative  belief,  they  were,  by  virtue  of  tH 
preceding  claufes,  reftored  to  their  priftine  ftitj 
of  perfonal  property. 

Taking  them,  to  be  perfonal  property  thcr 
and  the  confequence  is,  that,  by  a  fixed  rule  n 
law,  in  order  to  entitle  the  hufband  to  difpofe  :| 
them  by  his  will,  he  muft  reduce  them  into  pof u 
iion. 

And  thh  leads  me  to  the  fecond  queftion  : 

There  is  fome  clafliing  in  the  teftimony,  rdaii'l 
to  the  part,  which  Wiihart  took  in  the  manap: 
ment  of  the  eftate;    but  the  account,    moft  fevr 
able  to  the  claim  of  the  appellee,    only  amounts  i 
this,  that  he  qualified  as  one  of  the  executors  . 
June,  in  a  badftate  of  health;  that  he  occafiona* 
vifited  the  plantations ;    was  prefent,    at  <he  a 
praifment  of  the  eftate  ;  and  died  in  Auguft  folio 
iug,  wiihout  having  ever  been  heard  to   claim  *' 
legacy,  or  taking  the  leaft  notice,  of  it,    in  his  r 
written  after  the  death  ot  Rowley.      Which,  h  . 
amounted  to  a  poiTelfion  at  all,  was  a  pofTcflion  ; 
executor,    and  not  in   the  charadler  of  legate 
For  the  bequeft  was  of  an  undivided  moiety  of  for 
fix  Haves,  refiding  on  different  plantations,    a 
of  which  no  divifion   had  ever  been   made;   r 
could  well  have  beert,  as  by  law  they  were  to  r. 
main  on  the  plantations,  to  which  they  refpefiivf 
ly  belonged,  until  the  laft  day  of  December,   i 
the  purpofe  of  finifliing  the  crops. 
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I  am  confequcntly  of  opinion  that  there  was  no 
offefiion  ;  but  that  the  flaves  iurvived  to  the  wife ; 
tid  therefore  that  the  decree  of  the  High  Court  of 
haacery  ought  to  be  reverfed. 

CARRINGTON  Judge.  The  Court  is  now 
illed  upon  to  decide  a  queftion,  which  I  did  not 
jcpeft  to  have  heard  difcufled,  at  this  time  of 
ay ;  as  I  had  conceived,  that  the  operation  of  the 
Sis  of  Aflembly,  relative  thereto,  had  long  fince 
een   underftood,    acknowledged,  and  acquiefced 

'  It  will  not  be  ncceflary  for  me  to  enter,  again, 
ito  a  critical  review  arid  examination  of  all  the 
ifTerent  laws  upon  the  fubjedc,  as  that  talk  has 
ready  been  performed,  with  great  accuracy  and 
:)ility  by  the  two  judges,  who  preceded  me ;  and 
lerefore  it  will  be  fiitticient  for  me  to  declare  my 
itire  approbation  of  the  interpretarion,  which 
ley  have  put  upon  th^  laws;  and  that  I  perfedlly 
>ncur  with  them  in  opinion,  tliat  the  true  efFe^ 
■  the  ftatutes  is,  to  render  flaves  perfoaal  proper- 
S  except  in  thofe  cafe5>  which  are  particularly 
lumerated. 

But  it  is  a  rule  of  the  common  law,  that  although 
irfonal  chattels  aliened  to  the  wife  fliall  go  to  the 
ifband,  yet  in  order  to  perfeft  his  right,  and 
)mplete  his  title,  he  muft  reduce  them  into  pof- 
irion.  ^.  Black.  Com.  ^^Z^  It  follows  therefore, 
at  it  was  indifpenfably  neceflarj-,  that  Wifliart 
ould  have  reduced  them  into  pofleflion,  or  the 
ght  furvived  to  the  wife,  and  this  has  hitherto, 

far  as  1  am  informed,  been  the  courle  of  opini-? 
1,  throughout  the  ftaic. 

But  it  is  laid,  that  the  cafe  of  a  wife  furviving 
.Thulband,  not  in  poflefTion,  has  never  before 
ten  decided,  and  therefore  that  it  is  a  new  cafe. 
'  it  1»e  true,  that  there  has  been  no  former  deci- 
)n,  it  can  only  be  accounted4*or,  upon  the  ground, 
tat  the  queftion  was  conlidered  as  fo  well  fettled 
3d  underftood,  by  tiie  people,    that  nobody  hc^» 
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^er  thought  it  worth  while,  to  ftfrit:    Ac 
am  not  much  difpofed  to  indulge  a  conflniftKJ 
which  would  put  all  to  fea  again,  and  might 
turb  the  titles  of  thoufands. 

The  principles,  however,  have  been  fliewn,  I 
have  beea  fubftantially  decided  in  feveral  cati 
in  the  General  Court,  under  the  former  Govtr 
inent;  and,  notwithftanding  the  authority  of  thi 
decifions  has  been  queftioned,  yet  confidcriryj 
that  they  are  founded  in  a  juft  and  reafonable  cocJ 
ilruftion  of  the  aft;  that  they  were  made  in  per-! 
feft  conformity  with  the  public  opinion ;  and  bavci 
ever  fmce  been  regarded  as  rules  of  property,  I 
certainly  confider  them  as  entitled  to  fo  much 
refpefl,  as  not  to  be  departed  from  in  the  prefer; 
cafe ;  although  1  do  not  confider  all  tUe  decifiou!, 
of  that  court,  as  binding  upon  this. 

My  opinion  therefore  is,  that  it  was  necefarr 
for  the  appellee  to  have  fhcwn  pofTeflion  in  WiiV 
art;  and  he  himfelf  will,  I  imagine,  hardly  be  dif- 
pofed  to  find  fault  with  me  for  it,  as  he  appears  to 
have  been  of  the  fame  opini^m  himfelf.  tor  the  | 
whole  fcope  ok.  the  amended  bill  goes  to  fliew,  3a 
affent  to  the  legacy ;  and  by  that  means  to  ePa- 
blifli,  if  poflible,  a  pofleffion  in  the  hufband.  This 
too  appears  to  have  been  Wifttart's  own  idea ;  as 
he  did  not  attempt  to  devife  them,  and  ever}-  bo- 
dy, who  had  any  connexion  with  the  eftate  aftfr 
him,  leems  to  have  thought  the  fame  way,  until 
the  prcfent  fuit  was  brought,  twenty  one  years  af- 
ter the  tranfaftion.  It  is  therefore  better  to  (lop 
the  controverfy,  and  not  attempt  to  move  quiet 
things* 

T  he  Chancellor,  however,  has  affumed,  in  his 
decree,  that  Wifliart  was  in  pofleffion.  An  im- 
portant faft,  if  true  j  and  therefore  neceflary  to  be 
inquired  into.  But  what  was  the  poffeffion  of 
which  he  fpeaks  ?  At  fnoft,  (and  even  that  is  not 
free  from  doubt,)  he  was  only  poflcfled  as  execih 
tor.  For  the  teftator  died  between  March  and 
December,  and  by  the  laW|  the  (laves  were  to  re- 
main 
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niain  an  the  htids,  uvtil  the  fl5th  t>f  December^ 
for  the  purpofe  of  finilhing  the  crop,  until  which 
time,  the  eftate  could  not  well  be  divided;  and^ 
in  point  of  fa£l,  it  never  was  divided  in  Wifhart's 
lifetime.  So  that,  if  he  had  any  pofTeffion  at  all^ 
(t  was  in  his  chara6\er  of  executor,  and  not  as 
c»wner« 

Upon  the  whole,  I  think  the  decree  is  errone- 
ous, and  mull  be  revcrfed. 

LYONS  Judge.  In  determ ini  ng  the  prefent  cafe^ 
it  doQs  not  appear,  to  me,  to  be  important^  whe* 
fher  flavcs,  fince  the  year  1727,  are  to  be  confi- 
iered  as  real  or  perfoual  ellate.  For,  in  either 
cafe,  the  words  of  the  u6\  of  AiTembly  will,  in  my 
D;jinion,  transfer  the  right  to  the  hufband* 

The  cafe  is  the  firft  of  the  kind^  which  I  recoi- 
led; and,  as  far  as  my  knowledge  extends,  the 
[^ueftion  has  never  been  decided  here  before.  Iti$ 
therefore  open  to  free  difculTion,  and  I  am  forry  to 
Pilfer  in  opinion,  from  my  brethren,  concern* 
ir:g  it.  But  it  is  my  duty  to  deliver  the  opinion 
[  have  formed,  whether  that  opinion  be  right  or 
wrong. 

The  huftand  appears  to  me  to  have  been  the 
principal  obje61:  of  the  Legiflative  care  throughout 
the  a6l  of  1727  :  And  an  abfolute  transfer  tohim^ 
)f  the  wife's  intereft,  in  cafes  of  this  kind,  feems 
:o  have  been  particularly  contemplated  by  the 
■ourth  feftion.  That  is  to  fay,  the  objeft  of  the 
i&,  was  to  veft  the  title  exclufiveiy  in  the  hulband, 
Rrithout  leaving  any  remnant  of  right  in  the  wife. 

The  queftion  therefore,  feemR  to  be,  whether 
:he  Legiflature,  Intending  to  veft  the  title  in  the 
aufl>ftnd  immediately,  and  without  regard  to  the 
rules  of  the  common  law,  could  do  fo?  Or  were 
[K)und  to  obferve  thofe  rules  againft  their  own  in- 
elination,  and  what  they  fuppofed  would  be  profiu 
ible  to  the  country? 
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There  can  be  no  difficulty,  I  prefume,  in  an- 
fwcring  thefe  queftions ;  becaufe  all  muft  agree, 
t^at,  if  the  Legiflacure  could  transfer,  at  all* 
(which  will  fcareely  be  denied)  they  might  do  i: 
abfolutely,  or  conditionally,  and  in  whatever  man- 
ner they  thought  proper.  So  that  it  is  merely  3 
queftion  of  intention  5  and,  upon  that,  I  perceive 
no  difficulty. 

In  deciding  the  caufe,  it  may  not  be  unimpor- 
ts^nt  to  obfcrve,  that  the  common  law  was  as  well 
known  in  the  year  1727,  the  time  of  paffing  the 
explanatory  aft,  as  at  this  day.  The  Lcgiflaiurc 
li>new  full  well  thp  condition,  upon  which  a  hul- 
b^nd  obtained  an  ablofute  right  to  the  wife's  chat- 
teis.  They  knew,  that  aftual  poffeflion,  during 
the  coverture,  was  neceffary  to  veft  tlie  right  in 
hhn.  That,  without  it,  the  chattels  furvived  to 
the  wife,  if  Ihe  outlived  him ;  unlefs  he  had  ^ffign- 
cd  them,  for  a  valuable  conlideration,  during  the 
coverture:  And  that,  if  he  furvived  her,  he 
could  only  take  them  in  character  of  adniiniftra- 
tor. 

Pofleflcd  of  this  knowledge,  the  Legiflature  fecm 
to  have  been  difpofed  to  abrogate  the  rules  of  the 
common  law  altogether,  with  regard  to  flaves ;  and 
to  eftablifti  a  new  fyftem  concerning  them.  So 
that  although  poffeffion  was  before  effential,  in  or- 
der to  veft  the  property  in  the  hulband,  it  was,  in 
future,  to  become  unneceffary ;  and  the  intereft 
wa^  to  be  transfered  to  him,  by  pperation  of  law, 
without  it. 

A  few  obfervations  will  evince  this : 

The  grofeffed  intention  of  both  the  afts,  upott 
this  fubjeft,  that  Js  to  fay,  thofe  of  1705  and  1727, 
w^s  the  fettlement,  and  preferyation  of  eftatcs, 
^by  uniting  flaves  and  lands  in  a  common  courfe  of 
defcents ;  fo  that  the  heir  might  have  the  benefit 
qi  the  labour  of  the  flaves  for  the  improvement  of 
the  lands. 

That 
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That  this  was  the  intention  of  the  Le^fUcarei 

is  proved,  not  only  by  the  preambles  to  the  fta* 
tutes,  but  by  the  nth  feftion  of  the  z€i  of  17171 
which  recites  the  true  defign  and  policy  of  the  for- 
mer law  to  have  been,  to  preferve  flaves  for  the 
ufe  and  benefit  of  the  perfons,  to  whom  lands  and 
tenements  fliould  defcend,  be  given,  or  deviled, 
for  the  better  improvement  thereof;  and  that  the 
fame  could  not  be  done,  according  to  the  cuftom 
and  method  of  improving  eftates  in  this  country, 
without  flaves.  This  fe^ion  embraces,  almoil  in 
terms,  the  very  obftrvations,  which  I  have  been 
making;  and  to  my  mind,  eftabliflies,  very  clears 
ly,  that  the  objeft  of  the  Legiflature  was  fuch  as 
I  have  defcribed  it* 

This  being  the  principle,  on  which  they  meant 
to  legiflate,  it  naturally  occurred,  that  as  th« 
lands  generally  belonged  to  the  hulband,  and  not 
to  the  wife,  the  objefl[  would  be  belt  attained,  bv 
transfering  the  title  in  the  flaves  to  the  huftiana, 
fo  that  in  cafe  of  the  premature  death  of  the  huf- 
band,  the  proprietor  of  the  lands  might  be  enabled 
to  cultivate  them  to  advantage ;  which  was  thought 
of  more  importance,  than  preferving  occafional 
rights  of  the  Mrife,  arifing  from  accidental  caufes* 
Hence  the  prediliftion  for  the  intcreft  of  the  huf- 
band  beyond  that  of  the  wife. 

Thus  difpofed,  the  Legiflature  pafled  the  fourth 
fe6kion  of  the  aflof  1727,  not  in  corroboration  of' 
the  rules  of  the  common  law,  but  in  exprefs  abro- 
gation of  them. 

It  declares  that,  "  Where  any  Dave  or  flaves, 
•'  have  been  or  ftiall  be  conveyed,  given  or  be- 
"  queathed,  or  have  or  fliall  defcend  to  anv  feme 
"  covert,  the  ablolute  right,  property  and  mtereft 
"  of  fuch  flave  or  A^fees,  is  hereby  vefted,  and 
"  fliall  accrue  to,  and^  vefted  in,  the  hufband  of 
"  fuch  feme  covert.'* 

This  claufe  profefles  to  transfer  the  title  and 
intereft,   in  the  flaves,   to  the  hulband,    without 

condition 


^9 

Wallace 

Taliafen*^ 


Digitized 


by  Google 


40* 


OCTOBKft    TERfii 


ITalialciTO* 


toodition  or  refervation  ^f  inykkid;  and  tiiere- 
fbre  if  the  Legiflature  had  both  the  inclinatioa, 
and  the  power  to  tnake  fuch  a  transfer,  they  cer- 
tainly have  effected  it,  by  the  extenfive  teriLs, 
l¥hich  they  have  ufed.  For  the  language  is  o- 
prefs,  that  the  abfolute  rigbt^  property  and  imu- 
rest  (hall  be  vetted  in  the  huiband :  that  is  to  fay, 
k  fliall  belong  tohim^  free  from  all  conditions  and 
reftraints.  For  if  the  right,  property,  and  inter- 
eft  is  vefted  in  him,  he  mutt  be  the  complete  ar.J 
exclufive  owner. 

But  it  is  faid  that  only  the  common  law  rights 
were  given,  or  rather  revived  by  the  a6L  ihii 
however  feems  to  me,  to  narrow  the  conftru6lioa 
xnore.»  than  the  plain,  pofitive  words  of  the  Ilv 
will  admit  of,  and  would  render  the  a6l  ufeUt  in 
many  inftances.  For  if  the  common  law  righis 
onty  were  intended,  a  great  proportion  of  the  mi- 
nute provifions  and  multiplied  details  of  the  aft 
would  have  been  unneccffary^  Becaufe,  it  woaid 
have  been  much  eaficr  to  have  declared  them  per- 
ibnal  eflate,  at  once,  with  the  exception  of  de-  I 
iicents,  entails,  And  dower ;  and  to  have  left  it  ia 
all  other  refpe6ls  fubjedl  to  the  operation  of  the 
common  law,  without  the  aid  of  ttatutary  regula* 
tifnts  i  the  only  obje6l  of  which  would  be  to  enad 
the  provifions,  which  the  common  law  would 
have  made  without,  Efpecially  as,  by  this  means 
the  property  would  have  been  liable  to  known 
rules,  and  would  not  have  been  perplexed  with  the 
difficulties  and  intricacies;  which  might  arife  in 
the  conttni£tion  of  a  ftring  of  ttatutary  provifions. 

ft  appears  to  me  therefore,  that  the  intention 
©f  the  Lcgillature  cannot  be  miftaken:  It  muft 
hare  been  to  enlarge  the  righis  of  the  huft)and;  to 
put  .hrni  in  a  better  fit  nation  than  he  was  at  com- 
mon law ;  and  to  transfer  aMhe  title  of  the  wife  to 
him  immediately,  and  with45t  regard  to  pofieffion 
©r  furvivorftiip.  A  provifion  calculated  to  pint  an 
end  to  all  difputes  between  the  furvivor  and  tbc 
executors  relative  to  the  pofleffion,    at  the  fame 
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)me,  that  it  comported  with  the  preference  fiiewO: 
br  the  intereft  of  the  hufband,  throughout  the  a6U 
I  preference  which  ought  to  be  confidered  in  con- ' 
truing  the  law ;  becaul'e  no  rule  is  better   fettled,, 
han  that  the  general  intention  of  the  Legiflature  • 
mght  to  be  obferved.     I  conclude  therefprey  that 
he  makers  of  the  a6l  intended,    that  the  woMs, 
igbty  property  and  interest  fhould  be  lUjderftQO''^^ 
ccording  to  their  full  and  natural  import* 

But  when  all  the  right  and  intereft  of  the  wife 
i  trangfered  to  the  huftand,  by  plain  and  pofi« 
Ive  words,  what  remains  to  furvive  to  the  wife  f 
To  contend  that  fhe  will  take  the  flavei  by  furvi-» 
or(hip,  appears  to  me  to  be  faying,  that  the  right 
s  transfercd  out  of  her,  and  remain*  in  her,  at 
ine  and  the  fame  time#  Which  would  be  abfurd 
ad  impoffiUe* 

I  faid  that  the  fentence  was  clear ;  and  in  niy 
iind,  no  difficulty  can  arife  upon  it:  Alk  a  plaiii 
lan  the  meaning  of  the  words,  rigbt^  property 
nd  interest  J  in  any  thing?  The  anfwer  would 
e,  the  complete  title  to  the  things  without  con- 
Ition,  refervation  or  reftraint.  Alk  a  lawyer, 
^hat  thofe  words  would  mean  in  a  deed,  qt  wi^lf 
[*hc  anfwer  would  be,  that  they  conveyed  an  un* 
onditional  eftate.  Why  then  (hould  a  more  limifri. 
d  conftrudlion,  oC^hem,  take  place  in  the  expofi-^ 
ion  of  a  ftatute?  I  can  fee  no  reafon  for  it,  and 
iierefore  am  not  difpofed  to  make  a  diftinftion. 

Either  th«  eftate  is  vefted  in  the  huiband  by  the 
rord*  of  the  a  A,  or  it  is  not.  If  it  ii,  how  eau 
;  be  divefted,^  but  by  his  own  deed  ?  And  if  it  is 
ot,  uftlat  is  to  be  done  with  the  words  of  the  fta* 
ite  ?  Their  operation  is  deftroy^d,  J^nd  they  are 
educed  to  mere  dead  letters* 

To  obviate  this  however,  a  conftru£lion  was  at* 
smpted,  at  the  bar,  to  read  the  ftatute  diftribu* 
tvely ;  and  as  the  gentleman  faid,  according  to  the 
^urc  of  the  ittbje^    That  is  to  fayt  tb^t  t  je  wor^ 
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iC^{h<ml<ibe  to  the  bufband  as  hu(f»and,  anj 
frop&rty  Aftd  hitetist  fliODld  be  to  him  as  hoft^rd 
atiftording  to  the  common  law ;  although  the  wori 
common  law  19  not  once  mentioned  in  the  whdf 
fi/Aion*  This  may  do  credit  to  the  ingenuity  d 
cbuitfel)  but  can  hardly  be  confidered  as  tcnabk 
by  anyperfon,  who  attentively  perufes  the  {I2. 
'tute.  For  not  only,  is  the  fupplement  unnatur*; 
but  it  breaks  the  text  1  and  therefore  ought  to  be  re- 
je6ted.  Beiides  the  words  of  the  aft  veft  the  title 
in  the  hufband  abfolutely,  and  without  reference  toi 
any  thing  elfe.  Of  cou)-le  there  is  no  occafion  for  tbq 
fupplement  y  which  is  altogether,  calculated  u 
defeat  the  general  objefl  of  the  law. 

Befides  what  is  thereto  lead  to  this  fepplemcnt^ 
Siippofe  infteiid  o£  faying  they  ikould  be  vefted  ia  ^ 
hufband,  the  a£l  had  faid  they  fliould  be  vefted  ii 
the  children  or  a  ftranger,  would  any  body  thini 
of  faying,  in  that  cafe,  that  the  righty  to  the  chil- 
df en  of  ftranger,  fliould  be  to  them  as  children  01 
ftranger;  and  that  iht property  andititerat  (hould 
be  to  them,  as  children  or  ftranger  according  t3 
the  corftmon  law?  And  if  any  body  were  to  fay  fo, 
what  would  he  mean  by  it?  Certainly  no  more, 
than  that  the  right  would  be  to  them  as  childrtn 
or  ftrahger,  and  that  the  property  and  intere. 
would  go  to  them  in  the  fame  manner.  For  thd 
expreffions  would  be  fynonymous,  and  the  addi- 
tion of  the  words  **  according  to  the  common 
law,'*  would  create  no  diftindlion. 

To  conclude  my  obfervationa  upon  the  w6r&  cf 
the  claufc. 

.The  ftature  has  faid  in  plain  and  diftinA  terras, 
tliatthe  abfolutte  right  fhould  be  vefted  iq  the  hui?- 
band  as  a  fubftantive  individual  chara£ler,  amdn^t 
as  a  perfon  cloathed  wxih  any  particular  qualitie^- 
or  riy;hts,  at  common  law,  bat  that  hb  title  flis ^ 
grbw  out  of  the  Legrflative  expreffion  ijtfelf.*  Ate 
can  I,  as  a  jadge,  difappoitit  this  declaratioa  t?*' 
thfe  Legiflatire  will,  tr\A  lay  it  uhdei*  reftri^Bom 
and  tjuilifications,    which  the   Legillature   them- 
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p^ltto^ve  not  thought  proper  to  annos  >o  jr?   |I     ;  W^iltee 

can  only  fay,  that  I  douit  luy  authorit^y  to  do  fe;  ^  .!^ 
and  that  z$  the  exprdfion  is  plain,  lohinkitoug^  )um 
to  be  adhered  to ;  having  no  idea,  that  it  is  in  tin 
power  of  the  Court,  to  rejcdt  the  force  of  plain 
ivord«  in  a  ftatute.  For  the  manim  .is^  tblt 
fvbere  there  is  no  ambiguity  in  the  wc^s,  lhc«^ 
no  expoiition,  contrary  to  the  expre&  worda  ought 
to  be  made. 

From  what  has  been  fai4,  it  is  evident,  that  ^t 
is  wholly  immaterial,  as  before  obferveJ,  whe- 
ther flaves  be  confidcred  as  real  property  in  gene- 
ral, with  certain  excepiions  of  a  perfonal  .nature, 
ar  as  perfonal  i^roperty  in  general,  with  certaih 
exceptions  of  a  real  nature*  For  cither  way,  the 
words  of  the  acl  are  peremptory;  and  veft  the  ti- 
tle in  the  hulbaud, , 

It  was  faid,  by  Mr,  Wickhtm,  however,  th«t 
if  this  conftruCtJon  prevailed,  a  dificmlty  would  fol- 
low, as  flaves  would  be  tranfmitted  neither  at  retfl 
or  perfonal  eltafe;  and  therefore  would  have  no 
rules  to  regulate  the  fucceilion  to  them.  3ut.| 
fee  not  the  fuppolcd  inconvenience;  for  the  iuG- 
ctffior)  in  all  other  inftances  is  regulated  according 
to  the  real  or  perfonal  quality,  which  they  aflinne; 
and  with  rcfpeft  to  the  cafes  enumerated  in  t-liis 
feiSlion,  the  aft  itfclf  regulates  the  difpofitionvand 
ieclares  the  perfon  who  is  to  take,  in  confbrmitjr 
to  the  Jtvowed  obje6i  of  the  Legiflature.  •     ' 

As  to  the  cafe  o(  Dnimmond  vs  S'n^ed,  it-was  9 
queftioii  of  a  dilferent  kind,  arifjug  upon  another 
|jart  of  the  claufe,  not  well  penned,  and  whidj. 
Prom  the  words,  as  of  bev  own  proper  slave  ^r 
flavesj  looks  as  if  it  hud  been  introduced  merely 
to  prevent  the  dower  Uavea  of  a  wife,  from  being 
transfered  to  the  fecond  hulband. 

I  had  no  difficulty  in  that  cafe;  for  I  thoup^ht 
the  huftand  entitled  feveral  ways*  For  inftancc, 
as  the  objefl  was  merely  to  prevent  the  trans  Per 
•f  the  dower  flaves,  I  thought  the  word  posses  fed  ^ 
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tnight  be  conftnied  entitled;  and  then  itJMroi^d  ^ 
in  the  fame  fituatioa  with  the  proviiions  of  the  fi.i 
fentence.     Or,  if  that  would  not  do,  that  the  pi 
ieflion  of  the  tenant  for  life  roiglit  be  confider- 
as  the  pofleiiion  of  him  in  remainder  ^  and  then  t 
literal  exprcflion  of  the   aft  would  be  fatisfic- 
By  both  of  which  modes,  all  the  parts  of  the  ft^  ; 
on  would  be  made  to  harmonize  together;  and  v 
objeft  of  the  Legiflature  would  be  attained.     *J  i 
judges,  however,   differed  irt  opinion  concerr.l  ; 
the  cafe.     Some  of  them  thought,  that  as  the  ^v 
Was  rtot  poflerted  during  the  covetture,  the  K 
tand  had  no  right  under*  the  a6l,  or  at  coimr. 
law.     Others  thought  he  had  a  common  law  ri 
furviving  to  him:     For  ^yfelf,  as  I  thought  ' 
clearly  entitled  fome  way,  it  was  matter  of  iiu' 
ference  to  me,  whether  it  was  held  that  he  1 
the  right  under  the  ftatute  or  at  common  law,  pr . 
vided  it  was  held  that  he  had  it  all*     Therefore:  i 
concurred  in  thfi  certificiite^  that  the  decree  ^ 
tne  County  Court  (hould  be  affirmed »  but  I  did  n  i 
confider  the  prefcnt  queftion,  as  having  beci:  u  j 
cxded  at  that  time.     On  the  conti^ary  1  thought  J 
ftiU  open ;  and  referved  for  future  difcuflion. 

Of  coUrfe  I  cannot  agree,  that  that  cafe  for:  | 
a  precedent  for  this. 

The  view,  which  I  have  taken,  of  the  fubje^^i 
renders  it  unnecefTiry  to  confider*  the  otL  i 
|>oint8  made  in  the  caufe  by  the  counfel  for  the  : 
pellee?  ;  becaufe,  according  to  my  opinion,  the  >  j 
of  Aflembly  vtfted  all  the  right,  propertv  andir::  j 
teft  of  the  wife  in  the  hutband  abfolutely;  anc 
the  fame  manner,  as  if  they  had  been  devifed:! 
him  immediately.      ^  -  | 

Of  courfe  I  think,  that,  by  virtue  of  the  devi" 
to  his  wife,  the  teftator  John  Wifiiart  was  entitl  i 
to  a  moiety  of  the  flaves,  and  that  they  paflcd  ^  1 
Kis  will  to  the  plaintiff  Wilhelmina  and  her  tv;«^ 
brothers.  Therefore,  I  am  for  affirming  the  dii 
cr«e.  '        "       I 

PENDLETON 


Digitized 


by  Google 


OP    THB    YEAR    18m.  ^tf 

PENDLETON  Prefident.  '  It  is  clear  that  Wall«e 
laves  were  ccnfidered  as  perfonal  eflate  till  1705;  —  i-^lVrtt 
i'hen  an  a<&  \ya5  rnade  declariug;  them  real   ettate  ^^       * 

ncl  npt  cbatttls.  CuTes  however,  are  put,  as  ex- 
eptions,  ia  which  the  converfe  is  to  be  the  rule; 
hat  is  to  fay,  in  which  ihey  flialT  be  deemed  chattels 
nd  not  real  ellact,  or  ia  other  words,  that  they 
lialL  return  to  their  orii^inal  nature. 

No  difpute  arofc,  that  Iknowaf,  on  ainyof  thefe 
xceptions  :  But  upon  the  6th  feftion  doubts  wena 
utertained,  whether  it  was  ct>nfined  to  mere  falesJ 
t  was  extended  toother  alienations,  by  deed  or  will, 
r  by  marriage,  an  alienation  of  all  the  wifes  per- 
t>nai  property  ? 

The  words  are,  "  provided  alTo,  that  no  perfon 
felling  or  alicnaunq^uny  luchfluve  (hall  be  oblig- 
ed to  caafe  Tucli  aiienation  to  be  recorded,  a^  is 
required  by  law  to  be  done  upon  the  alienation 
of  o;hcr  real  eftatc  ;  but  that  the  fa  id  fale,  or 
alieTiation>  luay  be  made  in  the  fame  manntr 
as  mic^bt  have  been  done  before  the  making  of 
clii^ak-" 

Had  this  claufc  any  othct^  meaning  than  to  dif- 
ciile    with   rccordinfT  f;ile&?  If  confined  to  that, 

would  have  made  it*ftiU  ncceHnry  on  a  purchafe  of 
:ivcs  to  have  had  a  deed,  in  writing,  indented  and 
'aled ;  but  the  latter  part  of  the  claofe  rellored 
iein  to  the  mode  of  transFuring  chattel".  So  that 
aviiient  of  money,  ami  tranfjuutation  of  pofTcilion, 
uTed  the  property  without  any  writing. 

This  however  occafioned  the  viirious  difputes, 
hich  produced  the  explanatory  adl  of  17*7- 

Altho' the  rules  oFconfl:ru<5\ion,  allowus  torejefl 
!ne  words,  fupply  others,  or  traufpofe  them  fo  as  to 
a!:e  the  a61:  con  lift  with  the  de(ip,.i  of  the  Lep;ii]a- 

re,  yet  it  is  faid  that  mere  explanatory  ftatutes 
mriot  be  explnined.  Why?  Is  not  the  explained 
ill  of  the  Lcgillature  tobc  purfued,    as  much  a« 
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'Wklkce     thtir  ottginal  will,    althou^  teroQt  vamy  be  ni 
tvbich  might  import  a  contrary  will  I 

I  proceed  to  Ihew,  that  it  was  the  intention 
the  a6l  of  1727,  that  ii\  the  cafe  of  thefe  aliu 
tions  by  marriage, .  or  otherwife,  flaves  ftould 
confidered  as  chattels  ;  and  the  hulband  be  veh 
nvith  the  fame  intcreft  (neither  more  or  lefs) 
his  wifcs  flaves,  as  in  her  perfonal  eftate.  Let 
be  remembered)  that  the  Legiilature  are  explai 
ing  the  6th  fe6tion  of  the  a^  of  1705,  where 
declared  tliat  alienations  {hall  be  made  in  the  lad 
4nanner,  as  before  that  a<Sl.  The  3d  fe^Uon  is  c 
-plicit,  that  in  the  cafe  of  fales  or  gifts  with 
without,  deed,  or  by  will,  written  or  nuncu; 
live,  th^  abiolute  property  fliould  pafs:  Butk^ 
In  the  fame  manner  as  a  cbi^tteL 

'  Having  thus,  in  the  3d  fe6lion,  declared  tb 
'intention  to  reftore  flaves  to  their  perfonal  nat. 
in  thofe  kinds  of  alienations,  they  proceed^  in  : 
4th  fe6lion,  to  the  other  kind  by  tnarrii: 
and  although  they  do  not  repeat  the  words,  in  - 
same  manner  as  if  such  slaves  nvere  chattels j  f 
bably  thinking  it  unneceflary  as  they  had  or 
declared  the  principle,  yet  I  will  read  the  cIj 
with  thofe  words  interpofj^d,  in  each  cafe  of: 
feme  covert  and  fole. 

It  will  then  fland  thus  "  and  that  where  a 
"  flaye  or  flaves,  have  been  or  (hall  be  conve; . 
*'  given  or  bequeathed,  or  have  or  (hall  iefa 
*^  to  any  feme  covert,  the  abfolute  right,  pro{w- 
"  and  intereft,  of  fuch  flave  or  flaves,  is  here 
**  vefted,  and  fhall  accrue  to,  and  be  veiled  in, ' 
**  hufl^and  of  fuch  feme  covert,  in  tie  latne  m^ 
^^  ner^  as  if  such  slaves  were  chattels ^  and  t; 
*'  where  any  feme  fole  is  or  fhall  be  poflfeflTedof : 
*'  flave  or  flaves,  as  of  her  own  projjer  flave 
•*'  flaves,  the  fame  fliall  accrue  to,  and  be  :bi 
•  **  lutely  vefted  ift,  the  hufljand  of  fiich  feme,  wh 
**  ftie  fhall  marry,  in  the  same  tnannery  as  if  r- 
**  ihves  Hvere  cbattels^^^ 
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Which  removes  .all  aiffienlty  and  will  give  €  Wtiiiift 

saning  to  thofe  imperiotts  iwords  aisoJufefy  vest;  TaTiifcMoi. 

at  18,  in  cootra-diftinflion  to  the  limited  mtereft.  '*«««'» 
hich  the  huflmnd  has  in  the  wifes  real  eftate. 

The  doubts  which  gave  rife  to  the  feveral  cafes 
Wildy  ElHot  V8  Wasbingtony  Soutball  vs  Lucus^ 
id  Steger  vs  Mosely^  relpedled  remainders  of 
ivcs^  which  vefted  an  intereft  tranfmiflible  in  the 
ifc  during  her  coverture,  but  as  there  was  no 
rht  to  the  poffeflion,  as  the  tenant  for  life  fur* 
ved  the  wife,  the  hufbands  after  the  death  of  the 
[  vcs,  claimed  the  flaves.  The  great  objeftion  to 
is  claim,  under  this  claufe,  was,  that  the  proper* 
was  to  veft  in  the  hufband  of  a  feme  fole,  at  the 
ne  the  title  commenced,  in  fuch  flaves,  of  which 
5  was  pofTefled  at  the  time  of  the  marriage, 
d  this  occaiioned  great  difficulty.  The  claufe  ia 
»th  parts,  viewed  as  applicable  to  every  fuppof^ 
le  cafe,  was  eafily  foluble,  by  the  principle,  that 
ives  were,  in  thefe  inftances  to  be  confid^fed  as 
attels,  making  the  marital  rights  of  the  hufband 
e  fame  in  both :  And  this  principle,  I  ever  un* 
rftood  to  be  edabliihed,  by  the  Court ;  and  hava 
nfidered  it,  as  a  fixed  rule  of  property  tending 
quiet  difputes. 

But  it  is  fald  the  cafe  of  the  wife  furviving,  and 
e  hufband  not  in  pofTcflion,  has  never  been  de* 
led  and  is  a  new  ca£e  open  for  difcuflion  on  the 
t.  Does  any  gentleman  fuppofe  this  a  new  cafe^ 
fa6l?  and  that  Mrs.  \^i(hart  was  the  firft  feme, 
lo  furvived  her  huiband,  with  her  flaves  in  this 
gdicanaent,  becaufe  Mr.  Taliaferro  is  the  firft, 
lo  has  brought  on  the  queftion  for  difcuflion  ?  I  he- 
re the  realon  of  there  being  .no  precedent  is, 
at  it  was  never  dowbted,  that  if  the  huftjand  was 
t  in  poflcflion,  and  the  wife  furvived,  the  right 
LS  hers  :  And  that  in  both  the  cafes  mentioned 
J  claufe ;  for  there  is  no  difterence^ 

Yet  there  is  no  direft  decifion  on  the  point ;  It 
IS  .collaterally  decided  however,  in-  Harrison 
d  'mife  vs    ValenfinSf       Mrs.  Harrifon,   when 
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fole  was  entitled  to  Haves  which  then  lived  wi 
her  mother;  who,  upon  one  of  thewi,  a  worr-i 
mifbchaving,  fold  her  to  Valentine,  jaft  befo;; 
the  daughter  married.  Harrifon  fome  years  afieri 
the  marriage,  brought  detinue,  xn  the  names  ? 
himfelf  and  wife,  to  recover  the  woman  and  Li- 
children  from  Valentine  j  who  pleaded  the  afi  :* 
limitations.  More  than  five  years  had  elapsed  fn  .. 
the  marriage  but  Mrs  Harrifon  wa9  an  infant  :.l 
the  fale,  and  the  fuit  was  within  time,  after  her 
coming  of  age.  It  was  infilled  for  Valentine,  that 
the  aft  veiled  the  ri^ht  in  the  hufoand  on  his  nur- 
riage;  that  he  had  improperly  joined  the  wifc» 
and  that  her  infancy  did  not  prevent  his  being  bar- 
red. It  was  anfwered  that  the  a<5l  only  vefteJ 
it  as  a  chattel;  That  it  was  ft  ill  the  wifes  ptr. 
fonal  intercft  which  would  furvive  to  her  iT  no* 
reduced  into  pofleffion  during  the  covcriurc, 
and  therefore  that  flic  was  properly  made  a  part;.* 
and  that  the  true  queftion  was  whether  ihe  w;j 
tarred.  The  Court  was  of  opinion  in  favor  of  tk 
plaintiffs,  and  gave  judgment  againft  Valenlir.:, 
deciding  in  fa6l,  that  the  right  would  furvive  u 
the  wife,  if  not  reduced  to  poflTeflion  in  the  hui- 
bands  life  timet  The  very  cafe  now  before  ihf 
Court. 

I  believe  there  is  no  inftance  of  a  hufcand  fuin;ri 
under  either  part  of  this  claufe,  in  his  own  name, 
for  his  wife's  (laves,  without  joining  her,  except 
Brovaugb  \'s  Cocke.  And  there  the  omiiBon  wai 
made  an  objeflion. 

ButitisTaid,  that  there  is  no  deciiion  on  tha 
cafe,  of  flaves  coming  to  a  feme  when  covert.  I 
recolledl  none,  unlefs  Jones  vs  Shield  was  fuch; 
which  I  do  not  remember  diflin(?lly.  I  know,  that 
Jones  claimed  under  the  firft  hulband  againft  Slpcld 
the  fecond  hufband;  but  failed  here  as  well  as  in 
England.  This  cafe  happened,  before  1727  ;  which 
might  make  a  difference  in  the  minds  of  Tome;  aU 
though  none  in  mine.     Becaufc  I  think  tbe6tli 
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Ji^loi\j  of  tbff  a6l  of  1705,  puts  ^he  cafe  on  thp 
Tame  footing,  as  the  a6l  of  17x7, 

A  dQubt  wa«  ftared  whether  the  decifions  of  the 
old  General  Court  wtjre  authority;  lince  although 
it  .was  pur  SqpreniQ   Court,    yet  an  appeal  lay  to 
tlitf  King  in  council.     I  would  a(k  the  gentleman, 
if  it  was  ever  objected  to  the  authority  of  the  de- 
cifions in  Weftminfter  Hall,  that  an  appeal  lay  to 
the  Lorda  ?     Where  there  was  an  appeal,  and  the 
featence  changed,  the  opinion  of  the  Lords  gave 
the  rule ;  but  in  other  inilances  that  of  the  courts 
^id.     Probably  fome  fuch  idea,    as  the  f)refent. 
(producedthe  cafes  of  Drummond  ws  Sneed  \na 
JSaard  vs  Upsbav)^  to  difcover  if  the  Hevolution 
bad  produced  any  change  in  the  legal  fentiment. 
.Fortunately,  for  the  peace  of  the  country,  the  ex- 
pefi«deqc  failed;  and  the  point  was  left  at  reft.     I 
imagine  fome  young  gentlemen  of  the  bar,  not  old 
enough  to  Jcnow  the  pradlice  of  the  country,  nor 
acquainted  with  the  former  decifions,  advifed  this 
fuit,  on  reading  the  claufe,    and  being  4ilipreffe4 
with  the  force  of  the  ftrpng  cxpreflions. 

J^&  to  the  practice,  I  can.  truly  fay,  that  in  my 
long  experience  I  do  not  recoUeft  an  inftance, 
rvhere  the  flaves  of  a  feme  covert,  or  fole,  when 
;be  right  came  to  her,  if  they  were  not  taken  pofr 
eilion  o£by  the  hufband,  during  the  coverture, 
,nd.il|e  furvived,  were  not  yield«d  tp  her.  We 
ind  that  even  the  Chancellor,  whofe  oppofitipn  tp 
he  old  decifions  is  well  known,  confidering  the 
rincipal  to  be  fettled,  that  Haves  veiled  only  as 
ir  as  perfonal  eftate,  has  founded  his  decree  upon 
Vifhart's  pofTeflion.  In  which,  however,  I  think 
^  Js  miftaken.  The  contradiction  in  the  teftimo- 
y,  is  about  an  immaterial  faft.  Some  fay,  that 
'aylor  was  the  principal  ailing  executor,  andthac 
/"ithart  a6\ed  but  little:  And  others  that  Wifti- 
t  was  the  principal  afting  executor.  There  i^ 
>  4oubt,  but  both  a6led  as  e^^ecutors ;  and  nei» 
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ther  of  them  had  any  othtr  pofleffion,  than,  asea- 
ecutors. 

But  all  this  would  be  a  fruitlefs  cmiulry,  if  Mr, 
Call  had  been  right  in  his  opinion,  that  in  cafe 
**  of  a  legacy  of  a  perfonal  chattel  to  a  feme  co- 
"  vert,  the  right  is  immediately  veiled  in  the  huf- 
'**band,  whether  he  gets  poffeflion  of  it  or  not." 
A  pofition  fo  contrary  to  every  idea  I  had  poffeffed 
on  the  fubjefl^  that  it  furprifed  me.  On  reviling 
his  cafes,  I  do  not  difcover  the  fmalleft  reafon  to 
doubt,  but  that  they  prove  a  contrary  doArine. 
They  lay  down  the  general  pofition,  that  fuch  i 
legacy  devifed  to  the  wife  veils  in  the  hulband; 
but  immediately  explain  how  it  veils ;  that  is,  fub- 
je6l  to  the  conditions  of  his  reducing  it  into  pof- 
feflion or  making  a  difpolition  thereof,  in  his  life- 
time, or  furviving  his  wife ;  otherwilc  that  it  wiU 
Survive  to  the  wife. 

Upon,  the  whole^  I  am  of  opinion,  that  the 
right,  to  the  ilaves,  iurvived  to  the  wife  in  this 
cafe ;  and  am  happy  to  find,  that  this  is  the  opini- 
on  of  the  Court.  Since  I  am  fatisfied  it  will  tend 
to  confirm  long  practice ;  and  preferve  the  pcaccj 
of  the  country;  which  would  ba^*  been  difturbedj 
by  a  contrary  judgment. 

The  decree  was  as  follows:  ^ 

**  The  Court  is  of  opinion,  that  the  iritereft  d 
**  the  Haves,  devifed  by  the  will  of  William  Row- 
*^  ley  to  Lettice  Wifhart,  veiled  in  her  hufband 
**  John  Wilhart,  in  the  fame  manner  as  if  they  hat) 
**  been  chattels  and  not  otberwife,  foas  tobeconf 
**  his  property,  provided  they  were  reduced  in: 
•*  poffeflien,  duriug  the  coverture,  rr  that  he  fur 
*'  vived  his  wife,  but,  if  neither  happened,  the  ir. 
**  terell  furvived  to  bis  wife.  That  the  faid  Job 
**  Wifhart  during  his  lifetin.e  had  none  other  pof 
^*  fcflion  of  the  faid  flaves  than  as  co-executor  wi:! 
**  Richard  Taylor,  they  being  with  the  othc 
*'  flaves  of  the  teftator,  continued  on  his  planta 
**  tions,    ur*der  the  dire6lion  of  the     cxecutori 

*'for 
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**  for  finifliing  the  crops,  according  to  the  direc- 
*'  tions  of  the  z6i  of  Affembly,  until  after  the 
"  death  of  the  faid  Wifliart ;  and  no  a^Wppeart 
'*  to  have  been  done  by  him,  teftifying  his  elec- 
**  tion  to  hold  the  faid  flaves  in  right  of  his  wife 
*' mnd  not  as  cxecHtor,  and  therefore  that  the 
*'  right  furvived  to  the  faid  Lettice,  and  that 
*'  the  decree  aforefaid  is  erroneous:  Therefore  it 
"  is  decreed  and  ordered  that  the  fame  be  reverf- 
"  ed  &c.  and  this  Court  proceeding  to  make  fuch 
s«  decree  as  the  faid  High  Court  of  Chancery  (hould 

*  have  pronounced,  it  is  further  decreed  and  or- 

*  dered  that  the  bill  of  tlie  appellees  be  difmiffed 
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Wallace 
Taliaf'err*, 


DRUMMOND 


against 
S  N  E  E  D. 


l^ovemrf7M. 


rHIS  caufe  i$  an  appeal  from  the  court  of  the 
^  county  of  Acromack.  There  Charles  Sneed, 
e~appeUee,  exhibited  a  bill  in  Chancery  againft 
r>bert  Drummond,  the  appellant,  and  Jonathan 
'ill«.t  and  Major  Chan^bers,  dating, 

That   one  Williain   Burton  havinq;  a  daughter 
nied    Agnefs  marriccj  to  one  John  Weil,  devifed 
-oral  flaves  to  hjr  for  life,  with  a  remainder  to 
tier  children  m  equal  divilious. 

That 


'^  ixt:T,  was  adigncd,  as  the  Ihire  of  tlu  laid  C  C.  The 
£^-  C.  the  iQivlvj^-j  huii>;uia,  tuck  lioilcirtou  of  the  laid 
-,  arivl  io\d  him  to  C.  S-  for  a  valuable  r onfulcrajtion ;  af- 
his  ^^-  C-  ^^**^  eidelt  ion  of  the  laid  C.  C  took  pofTciTion 
he  raid  Have  and  ibid  him  to  R  D.  The  lale  by  E.  C 
tiurt>and  was  good,  and   C.  S.  the  puichaier,  is  entitled 


W.   B.dc. 

yifcd  flaves  to 
hh  daughter 
A.  W.  for  life 
remainder  to 
all  her  chil- 
dren. One  of 
whom  by  the 
name  of  C. 
married  E.  C. 
and  died  in  the 
iilLtime  of  her 
mother  &  h\if- 
bnn<l :  Her 
hufoand  took 
adminillration 
on  her  eftate. 
A  divifionwus 

afterwards 
made    of  ^the 
(laves;  and  one 
by    the  naaie 
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Ptummoiiid        That  the  faid  Agnefs  had  nine  children,  one  ef 
R^^'a         whom   named   Catharine    intermarried    with  one 
..  ^^  .\       Edmund  Chambers,  and  died  in  the  lifetime  of  htr 
mother  and  hufband. 

That  the  faid  Edmund  Chambers  adminiftercd 
on  the  cftate  of  the  faid  Agnefs. 

That  at  length  a  divifion  was  made  of  the  faid 
flaves,  and  a  flave  named  Lazer  was  affigned  :s 
the  fliare  of  the  faid  Catharine^  together  wuh 
/'li :  i6  :  8  with  intereft  from  the  3d  day  of  No- 
vember 1 7  66,. 

That  the  faid  Edmund  Chambers  poftelted  Virj- 
felf  of  the  faid  flave  and  fold  and  delivered  him  t: 
the  faid  Charles  Sneed  for  a  valuable  confidetation 
ionajidc  paid* 

That  the  faia  flave  iVas  afterwkr^s  in  176S  fpi- 
tited  away  from  the   faid   Charles   Sneed  by  <^ri^ 
Jonathan  Willct,  who  together  with  the  faid  Ma- 
jor Chambers,  the  elded  fon  of  the  faid  CathariiuJ 
fold  the  faid  flave  to  the  faid  Robert  DrummonJj 
who  knew  all  the  circumftances  of  the  frid  CharV  j 
Sneed's  purchafe,  and  that  the  faid  Charles  Sner 
delayed  the  bringing  of  this   fuit  until  the    24- 
day  of  September  177 1,  merely  to  wait  the  ev*  • 
of  a  fuit  depending  for   the  divifion   of  the   t. 
flaves.     The  prayer  of  the  bill  is  for  the  reRitutl  - 
of  the  laid  flave,  an   account  for  his  hire    and  i 
the  ;f  21 :  16 :  8,  aforefaid. 

Robert  Drummond  anfwers. 

That  he  acknowledges  the  Will  of  the  faid  Wi" 
liam'Burton,  the  devifes  therein,  the  intermarr 
age  of  Chatharine  with  Edmund  Chamber?:,  h. 
death  before  her  mother,  the  birth  of  Major  CTiar 
bers;  the  letters  of  adminiftration  bv  F.clint:* 
Chambers  on  the  faid  Catharine's  eftate,  as  tht: 
different  fa6ls  are  ftatcd  in  the  bilL 

The  faid  Drummond  <lenies  that  he  knew  nf  n- 
right  to  the  flaves  left  by  the  faid  Burton   beV 

vefted 
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refted  in  the  f-JA  Edmund  feiit  m  the  right  of  cbe 
faid  Major  his  foivj  and  aflferts  that  by  a  partition 
under  a  decree  of  the  Gefiet:al  Court  ofy  tli«  26th 
day  of  February  1765  the  flave  l.azer  \v^ allotted 
to  the  laid  Major  Cnambers  upon  his  paying  the 
fum  oi'  /'  16:  15:  10  witli  in te reft  from  the  23d 
day  of  November  176^;  that  he  was  never  ac- 
tjuainted  with  the  poffenion  of  the  faid  flave  hy 
tiic  co:r.[jluinant;  that  Eclmund  Chambers  could 
not  avail  himfelf  of  the  aforefaid  decree,  not  be- 
ing a  party  thereto,  nor  being  a  child,  or  grand 
child  of  Ap;ief9  Weft  ;  that  he  pUrchafed  the  (lave 
I.azer  of  Major  Cbaniber*;  for  ^  45  iona  Jide^pziii, 
after  the  partition  afovclaid  and  an  aflignmeut  of 
thvi  rights  of  the  children  of  the  laid  Agnefs  to  tlie 
iaid  flaye. 

Jonathan  Willet  anfweri* 

Tl  at  he  did  neV-er  entire  the  faid  flave  Laaef 
from  ti.e  fervice   of  the   faid  Charles  Sneed,  and 
clirclaims  all  intereft  in  the  laid  flave;  that  he  be* 
lieves   that  Edmund  Chambers   took  poflelTion  of 
the  faid  flave  as  father  of  his  fon  Major  Chanibersj 
that  upon  complaint  of  ill  ufage  the  County  Court 
of  Accomack,  as  the  faid  J.    TVillet  believes,  put 
tliC  laid  Major  and  the  laid  fiave  into  the  hands  of 
John  Wefi,  who  hired  him  for  the  benefit  of  the 
faid  Major;  that  the  faid  John  Wdl  for  fome  un- 
known caafe  furrendered  tlie   faid   fiave  and  the 
£iid  Edmund  took  puffcfTion  of  him ;  that  he  has 
iic\'cr  received  any  money  for  the  hire  of  the  faid 
n  i  ve,  but  what  he  has  .accounted  for  to  Major  Cham- 
bers, ^ 

Major  Chambers  anfwers,  admitting  the  fa£U 
ss  to  William  Burt-^n's  will,  the  death  of  his  mo- 
]ier  Catharine  in  the  lifevime  of  her  mother  and 
lufband;  that  under  the  decree  aforefaid  the  faid 
live  was  dtlivered  to  the  faid  Jonathan  IVlMet 
is;  assent  for  the  faid  Major  Chambers*  That  tl^e 
ai'l  Major  Chambers  fold  the  faid  fl«iive  to  the  faid 
Robert  Druramond;  that  he  never  knew  the  faid 
lave  to  have  been  in  the  pofle/rion  of  the  faid 
^^  Sneed; 


Digitized 


by  Google 


4t4  OCTOBER    TERM 

Shecd;  that  he  never  feduced  the  faid  fla^e  from 
him :  that  he  has  purchafed  all  the  rights  of  the 
thildren  of  the  faid  Agnefs  Weftjj.  that  the  ibid 
Dnimmond  purchafed  the  faid  ^^^or  Otambers 
title  to  the  faid  flave  at  his  own  f  ifque ;  that  the 
faid  Major  knows  nothing  of  the  £  %i'  16 : 8  m^- 
tioned  in  the  faid  Sneed  s  bill  and  has  received 
about  £  10  for  the  hire  of  the  faid  flave. 

The  exhibits  confift  of  the  will  of  William  Bur- 
ton, the  deed  of  Edmund  Chambers  to  Charles 
Sneed  bearing  date  the  30th  day  of  January  1765, 
and  pafling  the  faid  flave ;  the  proceedings  for  the 
partitton  of  the  faid  flaves  in  which  proceedings 
Edmund  Chambers  is  no  party  until  he  had  fold 
to  Charles  Sneed  as  aforefaid,  fundry  depofitions, 
lin(f  the  order  for  adminiftration  on  his  wife*s  ef» 
tate  in  favor  of  the  faid  Edmund  Chambers  on  the 
ift  of  May  1765. 

A  decree  was  made  in  favor  of  the  faid  Charles 
Sneed  and  the  faid  Drummond  appealed  there* 
from. 

The  caufe  came  on  to  be  heard  before  the  High 
Court  of  Chancery  on  Thurfday  the  22d  day  of 
May  1783  who  adjourned  it  to  the  Court  of  Ap- 
peals t>ti  account  of  difliculty. 

The  counfel  for  the  appellee.  Infifted  on  the 
following  points. 

I.  That  Edmund  Chambers  had  full  power  to 
fell  the  flave  Lazer,  as  hufl>and  and  admuiiftrator 
of  his  wife. 

a.  That  he  a*ually  did  fell  the  flave  to  the  faid 
Charles  Sneed;  whifih  fale  they  contended  was  goodJ 
whether  the  faid  Edmund  was  confidered  as  hui^ 
band,  or  adminiftrator. 

J.  That  the  partition  did  not  affedl  the  right  of 
the  faid  Charles  Sneed. 

The  certificate  of  the  Court  of  Appeals  'was  ; 
follows : 

"  The 

Digitized  by  CnOOglC 


OF    THE    YEAR    iSoo. 


495 


**  The  Court  jjiii  iay  gave  their  opinion, 
**  that  the  dec»#Fof  the  County  Court  of 
"  Accomack,  ini^tioned  in  the  tranfcript  of 
*'  the  record  in  this  Caufe,  pronounced  the  27  th 
"  day  of  April  1779,  ought  to  be  affirmed;  which 
"  opinion  is  ordered  to  hp^  certified,  with  the  al* 
**  lowance  of  the  cofts  in  this  Court  (except  a  Uw« 
<«  yers  fee,)  to  the  High  Court  of  Chancery/* 


B  L  A  N  E 

againji 
S  A  N  S  U  M. 


BLANE,  a9  aflignee  of  Young,  brought  f\ilt 
in  the  County  Court  againfl  Sanfura. 
The  writ  is  in  debt,  for  one  hundred  and  feven 
pounds,  four  pence  fterling.  Damage  ten 
pounds  fterling.  The  declaration  is  alfo  in  debt} 
but  is  blank  as  to  the  fum  declared  for;  as  to 
the  date  of  the  bond ;  as  to  the  affignment  to  the 
plain tiiF;  and  as  to  the  damage.  The  defendant 
having  failed  to  appear  upon  the  return  of  the 
writ,  the  prpper  proceedings  were  had,  and  an 
office  judgment  regularly  obtained.  The  bond 
(which  is  in  the  penalty  of/'  215  fterling,  conditi- 
oned for  payment  of  /"  107  :  o  :  4^  fterling)  is  co» 
pied  into  the  record  by  the  clerk* 

The  Diftri6l  Court  granted  a  writ  oi supersedeas 
to  the  judgment,  and  reverfed  it  with  cofts ;  with- 
out entcrh}g  2L  nil  capiat  per  ^ilianh  Whereupon 
Blane  appealed  to  this  Court, 

WiCKHAM  for  the  appellant.  As  the  fum  is 
right  in  the  writ,  it  is  fufficient  under  the  a6l  of 
Jeofails  which  fays  that  the  judgment  fliall  not  be 
arrefted,  after  verdi61,  in  any  fuch  cafe.  Befide* 
the  bond  is  part  of  the  proceedings,  and  certainly 
contains  the  true  fum, 

Bandol?« 


If  a  ddcia* 

ratioa  in  debt 
be  b]ank  as  to 
the  Iximt,  th^ 
date  of  the  ob» 
ligatipn,     the 

afligninent 
thereof  to  th^ 
plaint IiF|  and 
as  to  the  da« 
mages,  a  judg- 
ment rendere4 
thereupon  15 
erroneous  J  and 
ought  to  b« 
reverfed,  and 
the  fuit  diil 
miiTedwiththt 
cofts  of  both 
<:9urts» 
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Rand(>i.?h  c^ntra^  '^HlP  ^^^  ^^  verdift  ii^ 
this  cafe«  but  a  mere  office  p^lgment.  No  oyer 
was  taken  of  the  bond;  wlij^cb  therefore  is  no 
part  of  th^  proceeding^.  Consequently  the  de- 
>fe6ls  are  not  cured  by  the  ftatute  of  Jeofaih, 
itteferencerto  the  wnit  will  not  do ;  for  that  (lots 
not  fay  that  the  a<^ion  is  founded  on  a  bond. 

Cur*  adv,  %mlt: 

PENDLETON  Prefident.  There  is  no  error 
bi  the  judgment  of  (he  Diftri6l  Court  as  far  a$  they 
went  ;  but  they  fhould  have  gone  further,  and  re- 
^erfed  the  jiKlgment  of  the  County  Court,  and  dif- 
mified  the  fuit  with  tlH2  cofts  of  both  Courts; 
Which  is  to  be  the  judgment  of  this  Court. 


M  A  C  K  E  Y 

against 
F  U  QJJ  A, 

THE  writ  of  fuperfedeas  iu  this  cafe  wras  w^ 
turned  by  the  flieriff  /2  c'<?/j;  left;  and  the 
fMc  oi  a  ifric  queftions  were,  whether,  this  return jgas  foffioamt 
mt  fiiperfidias  to  enable  the  plaintiff  to  proceed  t&|u  lieanj^g? 
IS  lu^icknt,  or  whether  adlual  fervice,  on  the  d»Edaut  Wl 
when  the  dc-  n-       >  j; 

frKlaBti»»ot  »eceflary?  -h 

Ipvad*  Call  for  the  plain  tiff.      No'ice  to  the  defefld* 

ant  is  aU  that  is  neceffary ;    and  leaving  a  c<^y 
was  fufficient,  for  that  puq}ore. 

Randolph  contra.  The  fame  notice  oug^t  to 
be  g'rven,  as  is  required^  by  the  a6l  of  AflemUy, 
;n  other  cafes.  That  is  to^fay,  it  ought  eith<^  to 
kave  been  perfoiial,  or  left  with  forae  white  pev&Hi 
above  the  age  of  fix  teen,  at  the  dwelling  hoi|&  ctt 
the  defendant 

The  Court  took  time  to  confider,  and  theii  ina6r 
t|^  following  order. 
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, .  *JLirhf'C9UftJieit)g  ofopiniofi,  that;  in  giving  Mack^/ 
flf-^tice  oE  the  wVit  awarded  at  the  bit  Court,  thq  Fwia  * 
^'^t^^eriflf  ought  to  have  pur fued  the  mo4c  prefcrib-  ^    ' 

fe  e4by  the  a6l  o£  Aitembly,  for  giving  notice  upoi^i 
(^  r«pl^^  bonds  ar\d  otl>er  lawful  occs^ion^  (whichj 
M  da^»  i>ot  appear  to  have  been  obierved,  from  hi^ 
*«  jjeof rjl  retuifn  of  ^  cv^v  Irf^^  On  t^e  motion  of 
f*^  ^hi^  plaintiff,  t)y  bis  caut}fe|,  triother  writ  of/w- 
^^-pifsedcas  is  awarded  luro,  returi^ablc  be^e  5it  tfic 
"  next  Court*''  •  .■.-•--.*    t.t 


1     *-      .    . 

H  E  P  B  y  R  N 
L  E  W  i  S. 


<r- 


▼Tr^HE  qufUign  made  at  the' bar  was,  wheither  «,.  *r»  a 
,X"  a^  ^?  writ  was  for  £  50,  the  Diflria  Court  J^^^^i 
ought ^t, to. have  given  judgment  for  the  ippel*  cannJuk^-^ 
Jaot,  aliJiQug^i  the  fum  fpund  by  the  yerdifl  wa|  cognizance  o^ 
le>£&  than,^3Q.  ^         ^      •  •>      aldsfumihau 

r  Againft  the  noa  fuit  it  was  fai4«.  th^f  the  a£l  of  ^  ^ture  If 
IA.^mbly  was,  that  where  the  plaintiff  f^ali  claini  the  lum  de« 
jC'^  or  Tipurards,  the  court  {hall  have  jurifdiftionf  "j^-^^'^y  ^^® 
md' therefore  as.more,  than  that  fum,  was  }aid  ii>  J)*^]^^^  Court 
lhe*wrft  ^d  declaraftioii,  the  plaintiff  below  wa^  be  more  than 
entitled  to  judgment.  IHat  otjjerwife  it  woultf  £%o,mdith9 
Win  the '  power  of  tihe  defendant,  by  holding  up  J^l[^^\  ^V? 
his  diCcounUy  always,  to  nonfuit  ih^  pjftit^tiff,  an4  ^[j^  Court 
charge  liim  with  the  cofts  of  fuit;  at  the  piaUitiff  eangive  judg. 
totxld  not  poffibly  know  the  difcouht  wiiich  Would  ment  for  the 
\^4:WMGd.  That^upon  this  pritt^iple  the  old  G^  ^"^^^  ^^^^ 
fttrrarCofurt,  and  the  Courts  Uk  England,  have  ^^"""^ 
fuftsnned  verdi^  for  fums^  hetow^tb^  ordins^ry  ju^ 
tifdidion  of  (he  cofurt. 


Per: 
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]  AA-  Cur:  .  This  court  h4s  te'jtffrfiBAloAeif 
tftc^ppeat.  JPor  the  ippellaftt '  appeaU  {torn  tM 
fefiifal  6f  the  Diilrita:  Court,  to  enter  juagmenti 
f  r  theamowt  of  the  verdJft;  wMth  ver4l6l  it^  fo^ 
fefs'  moiTey;"than  the*  law  ^ftr^  appeaft  to  ihit 
douft  for  r^aftd  tlierafojrc,  a»  the  v^ry  funH^  ifrhtcd 
he  afks  ihis  toirrt,  in  the  fitftinftatiee,  togiiFe  bim 
judgment  for,;1i  beloMr'bUf  jtififtjaion,  the  appe^ 


HERBERT 
ogaimi  ^^  ** 
ALE  3^  A  N  D  E  R, 

What  agrees      A   LEXAND^R  brought  an  allien  on  the  mSt 

meat  01  an  at-   J\     aga.iiilc:  Herbert  in  the  Diftr^ft  Comrt,    aol 

l^i^^'jii^^i^^   declared,  iba^,  whereas  forfietlm^^'fh  tfe^Vetir  1 7! 

tou   "^         an^^Sjioh  of  uectrnent  was  inftituifed/mtfa^  &&>!#, 

..'       V[   ral  Court' by  Charles  Alcxalider    Ag^iHft   WTRiaitt 

,   ^\       '   \   frryan/Benjaimn  Va'npetland'Chirfes  Cttrtiilc& 

'  '    fees  and  tenants  of  the  faid  Herbert  j    aftdwh^To' 

it^'the  faiJ'M^rJidfi  employed.  Jcdnmiid  Kandolph 

,  '.  ,  ktttbrney  a^  law,':  then  praAkiiig  in  the  lOen^inll 

\J  Court;  ce  defeiid  t4e  faid  a&ieii;ofvC^e^iiierrtiD<|j>e^ 

.  .    half  of  himfelf^^ndithe^laid  tenamsf  by  virtue,  c^ 

>   ^^  ^-    ^htch^^u^or'VtyV  4Qnd.widittb»  cdniiint  6f  jibe  (*id 

v  *William  Htrbawi^ lie.  tha  faid  Ediriund  Rjindoipfa 

/,'/,       drtlhe      '     layoff'  .i^  m{j8        tW  ani  ther# 

y-  ^   igt*ecd  WkH  tbd  f^M  Charies  Afexapdcr,  that  i| 

,    ^      ?  '•  >   Judgtneht  dioCrJd  b^  rendered  mifa.Yor.of  thfe  plailH 

^*   tiff  ifi    the'^atd-^ftedment,  it  IhouU.  1)0  lenterad 

'  '-'•  iw?^'  «gainft  tiife-  fal4^  Wiltiam  Herbertand  Dounifi  Aa^a. 

fay  for  t hell  wif|»t}|t^  tej^aoti,  i«|d   avered.ihfit 

the{^id-Mi^^ttin|^Vaii]^tt.  and;  ^Cinis  Iwsre  ^ 

tenants  rif  Herbert,  and  thait^zzdgdKeilt  wat>itel^ 

dered  in  favor  of  the  plaintiffs  for  the  lands  and  his 

cofti^^by  reafon  whereof  Herbert  became  liable  to 
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My  to  the  plaintiff  the  eofts :  and  hting  /g  Jif^Me 
aifumed  upcm  himjGeif  aod  promiftd  to  |  py  ^$^ 
W4tb  an  averinent  of  the  aiuount  of.the.colU, 

There  was  another  couat  to  the  fanie  dfedb 
The  defendant  j^lead  ndn  mssumfsisi  and  the  piainh 
tiff  took  iffue.  ^ 

Upon  die  trial  of  the  caufe  the  defendant  filed  f 
bill  of  exceptioni,  to  the  Courts  opinion,  dating, 
that  the  plaintiff  offered  in  evidence  a  copy  of  the 
declaration  in  ejeflment,  and  various  ftep'«  in  the 
<aiife  (fetting  them  forth;)  and  ftatirg  alfo,  that 
the  plaintiff  proved  by  fundry  Vitncffes,  that 
Charles  Little  and  the  def«pdant  employexl  £d* 
Ifetlnd  Randolph  to  defend  the  fuit,  and  paid  'the 
cofts ;  and  that  Herbert^  as  guardian  of  his  Ion  John 
Herbert,  received^ f<5n>e  rents  from  the  tenant?,  and 
had  the  charge  of  fome  flavei  on  the  land,  and 
claimed  the  laid  land  as  guardian  of  his  i'aid  fon  ; 
mkI  that  wood  was  cut  off  the  land  and  carried  to 
Herbert.  That  it  was  alfo  proved  that  the  tc- 
ftiints  had  moved  off  the  land  before  the  trial  of  the 
pediment;  and  fome  of  them  complained  that  they 
%rere  made  defendants.  That  the  ptantiff  alfo 
froduced  a  writing  figned  by  Edmund  Randolph 
attorney  employed  aa  aforeiaid^  to  defend  faidfuit 
iti  thefe  words : 

*•  Alexander  vs  Vanpett  &c.  fliould  judgment 
*•  berendeired  in  favor  of  the  plaintiffs,  it  ihall  be 
*^  entered  oj  William  Herbert  and  Dennis  Kam- 
**fiy  for  ihfiir  yctjpeiUvis  tenants. 

Edm;  Rajtdolph." 

That  this  was  fxgned  previous  to  the  trial  of  the 
fad  ejeftment.  it  Hkcwifc  fet  forth  an  excrution 
againft  the  tenanis  for  the  cofts,  v^rhlch  war.  re- 
turned no  cffeBs^  That  the  defendant  \)vz;cd  the 
Opinion  of  tne  Court,  whether  the  faid  wri.ii.g  w  as 
binding  on  the  defendant  Wiiliara  Herbert  ?  And 
whether,  he  the  faid  William  Herbert  ii?  chciroca- 
hle  with  the  cofts  of  the  cje6tment  under  the  fore- 
foinrcircumitances,  ia  this  adlion? 

That 
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Herbert  That  the   court  was  of  opinion,   thai*  the  feii 

Xl  ^'nd  ^S^iting  was  binding  on  the  faid  WilHam  Hefberi, 
^*  as  being  executed  by  the  faid  Edmund  Randal^, 
in  the  line  of  his  duty,  tQ  eiiabje  the  parties  intc- 
reftcd  in  the  title  of  the  {aid  lan^  then  in  queiUon  to 
have  a  fair  trial ;  although  it  was  proVed  that  the  £ttd 
William  Herbert  the  defendant  was  not  prefeot  at 
the  time  the  faid  engagenVenf  was'  entered  ittto, 
and  it  was  not  proved  that  the  faid  Wilitam  Her- 
bert the  defendant  either  verbally,  or  by  wrmii^, 
ever  authorized  the  faid  Edmund  Rahdolpb  to  en- 
ter into  fuch  engagement* 

It  appears  by  the  proceedings  in  the  eje^menj^ 
as  if  the  declaration  (which  is  in  the  name'of  1 W 
mothy  Goodtitle,  on  the  demife  of  the  plaintiff 
Charles  Alexander)  had  been  originally  filled  Mp 
againft  Bryan,  Yanpett^  Curtirf^and  Railings  thi 
tenants  in  poiTefiion*  After  whi^h  the  ^amesj  of 
Little  and  HerbciJt  feem  to  have  been  mferted* 
The  tenants  names  thofe  of  Wr onghead  the  cafs- 
al  ejedlor  of  Little  and  Herbert  then  appeaf  •  t« 
have  been  erafed,  and  the  jiames  6f  the  tofiaou 
only  inferted.  I^^ot  guilty  is  ,put  at  the  foot  o4* 
the  declaration  ;  and  Mafon  added  for  the  plainuf 
and  Randolph  for  the  defendant-  It  appears  to 
have  been  once  indorfed  Alexander  vs  IVrongb^d^ 
Little  &?^.  but  the  words,  JVr^vgbead^  Little  £^r. 
gre  erafed;  and  the  words,  Bryan  ^  nl^  inftrtcd. 
On  the  24th  of  April  1783.  The  luit  after  vari- 
ous continuances  appears  to  have  ftoodin  the  nasre 
of  Timothy  Goodtitle  againft  Franci^WforfghclH; 
and  upon  that  day^  Little  and  Herbert  were,  on 
their  motion,  made  defendants,  and  by  Edmond 
kandolph,  their  attorney,  plead  the  general  iflbe 
&c.  In  Odlober  1783,  ;:he  tenants,  with  the  co(n- 
fent  of  the  plaintiff,  were  again  admitted  defed- 
dants,  in  the  room  of  Little  and  Herbert;  and  tj 
Randolph  their  atto^rney  plead  the  general  HToe 
See. 
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The  jury  found  a  vcrdift,  and  the  court  gavi       fterfnt* 


ndgmentfor  the  plaintiff.     From  whicK  judgment 
flerBert  appealed  to  this  court. 

•RaKDOLFH  for  the  appellant.  ThedUtinaion 
^  between  ^n  z&,  collateral  to,  and  one  which  is 
iireAly  within  the  duty  of  the  attorney.  3.  Vim 
z^^  304.  The  laft  is  binding  on  the  client,  but 
i^ot  the  former ;  and  here  the  agreement  was  en^ 
drely  collateral. 

Call  contra*  The  agreement  wis  not  collate^ 
fal*,  but  diretSlIy  within  the  attornies  duty;'  and  if 
k-  nile  ot  confolidation  had  been  applied  for,  it 
N/ould  ha\^e  been  granted,  4  s  all  the  luits  were  rc- 
fnrivc  to  the  fame  objec  fc,  and  depended  on  tlie 
Fnme  title.  The  application  was  probably  difpenf- 
:d  with,  for  the  fake  of  convenience,  amongft  the 
:oiMiiel;  and  therefore  it  ought  to  be  obligatory 
pa  tli^ir  clients.  TJie  record  clearly  proves,  that 
be  was  Herbert's  attorney;  and  therefore  had  an- 
^OKity  to.confeixt  for  him. 

CUr:  adv:  vxih: 

RO  ANE  Judge.  The  decifion  of  this  cafe  tarnf 
-pon  the  power  of  the  attorney  to  bind  the  appel- 
lant, by  the  agreement  ftated  in  the  bill  of  cxcep- 
liuhs. 

It  Hates,  that  a  declaration,  in  ejeClment,  wa* 
!erved  upon  all  the  tenants  in  poffeflion;  that,  in 
fkpril  1783,  Herbert  and  Little  were  made  de- 
fendants, on  their  motion;  and  that,  in  06lober 
1783,  the  tenants  were  made  defendants,  with 
ronient  of  the  plaintiff,  in  the  room  of  Little  and 
Herbert. 

This  laft  order  is  not  ftated,  to  have  becnmade^ 
an  the  motion  of  the  tenants;  but,  however  the 
Dafe  may  ftand,  a<J  to  the  liability  of  the  defend- 
ints,  who  are  made  fo,  withouf  their  own  applica- 
tion, this  order  clearly  difcharged  the  appellant 
is  a  defendant. 
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mrfj^  .  The  x^n^nts  in  poffeflion  are  the  proper,  il  Boi 
AJ  ^'ri  tha  natural  defendants  to  an  ^je6kment;  althougli 
^jrJl^^^'  lliQ  landlord  has  a  right  to  be  made  a  dtfeiidanJ 
through  fear  that  he  may  be  injured,  by  a  cotaVJ 
nation  between  the  pLilntiff  and  his  teiif  »|£^  j^v.t  M 
mav^waive  this  right,  or  having  averted  it,  beo^ 
relmqtiifti  k,  by  confcnrt  of  the  plainti£ 

T  he  qncftion  then  Is,  whether,  after  the  oardd 
t)f  Oclober  1783,  the  attorney  wai  the  appellasti 
attorney,  fo  as  to  fubjed  him  to  cofts  off  uie  iiiid 
And  I  prcfume  he  was  not.  He  was  the  atUTne^ 
of  the  then  (fejfendants.  Th^  dire£l  end  of  hi 
fundlions,  as  fuch,  was  to  finifli  the  fuit,  betwceij 
tlie  real  parties  to  it;  r,pd  it  wa»  certainly  coUatflj 
ral  to  that  end,  to  brii  ^  in  another  perfpn,  aft^ 
defendant;  and  fubje6t  him  to  cofts,  whohadbeei^ 
difcharged  by  confent  of  the  plaintiff.  I 

The  authorities,  cited  by  the  appellants  ooqlJ 
iel,  fhew,  that  the  powers  ©f  an  attortiev  <lo  ncl 
extend' to  this  collateral  matter. 

The  bill  of  exceptions  dates,  that  the  ajppefitnl 
employed  Mr.  Randolph,  and  paid  the  coftt  of  1 
teoarUs;  but  this  is  the  mere  commoh  cafe  of 
man    (perhaps    ultimately  intercfted)  defeiufis; 
fuit  in  behalf  of  another;     His  a6ling,  howe 
being  merely  voluntary;     and  the  attorney^, 
ployed  by  him,  being  the  attorney  of  lbs  par^  t 

the  fuit,  and  not  his  attorney. 
> 
It  is  ftated,  in  the  bill  of  exceptiont,  Hm  th 
defendants  had  moved  away,  before  the  trial|  te 
It  is  not  ftated,  that  tills  removal  had  tak^n  ptaci 
before  the  agreement,  made,  by  the  attorn^*  & 
that  it  may  be,  that  the  appellant,  who  h«l^ 
difchargcd  by  confent  of  the  plaintiff,  waa  i|^ 
fubje6led,  as' defendant;  when  the  real  deteoAMafi 
were  on  the  premifes,  and  refponfible  pcrfniW. 

Upon  the  whole  cafe,  although  Derhapa 
would  be  promoted  and  circuity  of  a£lioo  1 
by  holding  the   appellant  liable,  yet  h  CHlfMIt  ht 
done,   without  infringbg  the  principles  at  fcw, 
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<n4'clfi3>fiflung  a  dangei*ouf  precedent.     There-      tterBcH 
fore  I  think  the  judgment  ought  to  be  reverfed,  . .  j^V^. 

yIiE$IIlJfe  Judge.  If  the  agreement-was  bind- 
ing) ^t  fill,  the  plaintiff  fliould  have  had'hiK  jndgv 
SOflt  fo  entered  up»  arid  not  have  put  the  appel*  • 
nt>  unneceffarily,  to  the  cofts  of  another  I'uit, 
tboutit*  But  it  certainly  would  be  an  extremely 
toxg^roju*  principle  to  lay  down,  that  the  agrec- 
jotJii  of  an  atjorn<jy,  in  a  fuit  bctwieen  other  per* 
toWt  Aould  bind  a  man  not  before  the  court, 
withoutTus  conferit  or  knowledge.  I  cannot  bring; 
my  niind  to  affent  to  fuch  a  propofition.  'B^fideft 
K  iippeiira,  to  me.  that  tke  ^jplaintiffy  by  taking  hid 
|udgment  againft  the  tenants,  and  purfuing  tbeni, 
iKTtth  fin  ei^ecutlon^  waive4  (he  benefit  of  ttie  pro* 
pu&f.  if  it  ever  was  binding  upon  the  defendant. 
Upon  tKi  whole»  I  think  the  judgment  ii  erronc- 
ooft,'  and  ought  tp  be  reverfed. 

CARRINGTON  Judge.    Conr^urred,  that  tfee 
|p4^iMQt  Q}ight  to  be  reversed. 

•  I^yONS  Judge,  h^i^  extr^niely  probable,  that 
the  attorney  was  authorized  by  the  defendant  te 
[ttakcthc  agr^cjocnt;  bjut  as  no  fuchauchority  fpe- 
cially  appears  of  record,  the  queftion  ii,  whether 
tbo  agreement  binds  the  defendant,  who  was  n^ 
party  XQ  the  fuji? .  '     ';         \ 

An:  attumeiy  at  law  only.reprefents  the  plaintiff 
ir  defendant  in  coiirt,  to  do  fuch  acls  as  the  plain^ 
riff  or  defendant,  if  in  court,  might  do  himlcif ; 
>ut  he  has  no  right  to  enter  into  private  or  exe<. 
^utory  Contrafls.  Such  a  dangerous  power  ought 
lot  to  be  implied;  efpccially  againft  a  ftranger  to 
he  fiiit,  who  had  no  occafion  for  an  attorney  to 
•epreftrtt  him  in  it.  For  if  fo,  he  rtight  ftibje6l 
cay  p^rfogf  he  pleafed  (although  fuch  perfon  was 
(6  p<xtt/tXi  the  fuit)  to  payment  of  the  debt^  da- 
nage^  and  cofts:  Which  would  be  intolerable, 
[  aW  therefore  of  opihion,  that  the  dire6Viom,  givw 
iti'ijy  the  biftriflk  Jadge,  was  wrotig;  a^hd  con- 
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fecjuentfy  that  the  judgmejit  ought  ^  ii#  rtt^^titi, 
and  a  new  trial  jf warded.  *    .    » 

PENDLETON.  Prefident.  I^  agpeats^-fcy.jhe 
record  thaf  the  Judge  dir«6led  the  mry^  6fl  ths 
motion  of  the  plaintitt,  that  Mr.  Randolphs  agree 
meht  was  fcipding  on  his  client  Herbert,  as  brir;| 
y/lthin  the  line  of  his  duty,  to  enable  the  p*ftk> 
interefted  in  the  title  to  have  a  bir  trial ;  althoujV 
|t  was  proved  that  Herbert  was  not  prefent  it  tb 
time,  and  it  was  not  proved' that  he  eVer,  ^eitajj 
or  by  writing,  authorized  Mr.  R'ahdolph  t*i  ec*.cr 
into  filch  engagement.     '  '  - ,  "    ^ 

And  the  nujeftion  is^  iJirh^thf  r  ^his  was  a  miEi- 
Jrefllon?  .     ^ 

For  aItJ>o|ig}i  I  a<»i  fatisfied,  that  the  jury  xq\^. 
fairly  have  prefumed  Herbert's  consent  either  pre- 
vious or  fubrequent,  yet  fincc.  they  "niijjht  har^ 
been  inffuenced  by  the  dire6lioi3,  If  that  was  ifrroB^ 
%&^e  (boiiki  ba  a  new  tnaL 

To  conie  to  the  real  quefiion,'  it  »s  rteCefliry  ts 
cfiabli^  fome  politions>  which  appear '  tor^t^  ti 
have  influence.         '   - 

1.  That  aTthoug;h  in  ejeftm^nts  tenants  "are  TOa^ 
^^efendanis^  and  in  iubiequent  fuits  formefiiepn- 
fits  are,  in  foine  inllances,  tonfidered  as  deftt 
dants,  yet  the  landlord,  whofe  titl6  is  cdnTrdrert 
ed,  fsui  fadl  the  real  and  eifential  pstej;  %r: 
ought  in  jnllit:e  to  pay  the  cefti  of  the  contsft,  i 
they  fail.  J- 

2.  Ejcdlments,  altho^gli  pofleflbry  aflions,  " 
ufttd  to  try  titles  ;  and, being  compounded  of  fifiic 
the  proceedings  are  more  ur^der  the  po^er  of  lb 
Court  than. Of tUnury  cafes  ;  and  that  tb^y  ma; 
pendiHg  the  ,fuit>  judge,  of  thp  admiflion^  or  chan^ 
of  defendai^ts,  as  may  app^j  neceflary  to  juftict 
and  a  fair  trial;  th^t>  but  for  this  ag^emea' 
Alexaoder  aiiight,  ia  1^784.. have  Aioved  tB;it  He: 
bert  iliould  be  reftojred  as  defendant,  flievirxng  tlu 
I^e  was  deceived  into  a'confeUt  to  change  hiHu 
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This  aufwers  the  objeflion  for  war^t  of  conQde- 
ration  ;  fince,  although  the  promife  might  not  im- 
port  gain  to  the  promiiFor,  yet  if  the  other  was 
induced  by  it,  to  waive  any  adyant^g^  |^c  might 
have  hud,  it  is  a  good  coniider?itioi>» 

3.  That  the  agreement  was  not  nnjuft  or  unrea- 
fonuble.  It  was  Hcrbert^s  title  that  was  to  be 
controverted;  and  the  expence  fhbuld  in  juftice 
fall  upon  him.  Me  employs  Mr.  Randolph  to  de- 
fend the  fuit,  is  entered  as  defendant,  and  although 
others  were  afterwards  entered  (probably  without 
their  confent,  for  it  is  proved  they  complained  of 
it,)  yet  it  appears  that  he  continued  to  a6l  as  the 
real  defendant  by  paying  their  cofts  throughout; 
although  the  caufe  was  not  tried 'till  1793,  feverj 
years  after  this  agreement.  Circumftances  of  im- 
portant confidcration,  in  this  liberal  action  oa  the 
cafe. 

It  is  aifced  why  the  judgment  wa»  not  entered 
ag;ii»il  the  defendant? 

I  can  affign  the  reafon ;-— It  might  proceed  froit} 
inattention;  or  from  a  confidence  in  the  honor  of 
the  defendant ;  which  might  induce  the  plaintiffto 
fuppofe  that  it  was  unneceffary.  However,  that 
it  was  not  done,  is  the  breaph,  which  the  plaintiff 
complains  of. 

The  defendant  was  not  prefent,  and  no  fpecial 
power  appears  to  have  been  given  to  Mr.  Randolph 
to  make  the  agreement:  Which  comes  to  th^ 
queftion,  whether  it  is  binding  on  the  defendant^ 
as  a  client,  under  his  general  authority? 

When  a  man  employs  an  attorney  to  defend  a 
fuit,  he  confides  to  him  a  power  to  judge  of,  and 
purfue  the  modes  of  defence  throughout,  and  is 
bound  by  what  the  attorney  does  in  the  'progreft 
of  that  fuit,  fo  as  it  be  confined  to  fair  proceed- 
ings and  not  foreign  to  the  defence  of  the  luit; 
thus  the  attornies  confent,  to  ftand  to  an  arbitra- 
tion, will  bind  his  client,  i.  Bac:  ab.  (nev)  edit. J 
392. 

0.3  •  To- 
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To  the  prefect  point,  a  cafe  ia  there  Cfted,  fron 
iJii/^  86^  whi^h  fccma  to  apply* 

In  that  eafe,  the  attorney  agreed  to  waive  a 
judgment  obtained  by  his  client,  for  want  of  the 
defendanu  joining  i0iie,  on  a  replication  to  the 
plea  of  the  ftatute  of  limitations,  and  to  accept 
the  iffue*  On  a  motion  to  compel  him  to  accept 
it,  it  was  oppofed,  becaufe  thi;  pUa  was  a  hard 
^ne,  and  the  client  having  notice  of  the  advantage, 
ordered  the  attorney  to  infift  upon  it.  The  court 
iaid  as  it  was  a  hard  plea,  they  would  not  have 
compelled  him)  if  he  had  npt  confented  to  waive 
the  advantage  i  but  now  they  would  hold  him  to 
his  confent:  And  as  for  the  client,  he  was  bound 
"by  the  confent  of  his  attorney,  and  they  could 
take  no  notice  of  him. 

Here  the  attorney  waived,  in  cfte6l,  the  change 
of  others  as  defendants,  and  agreed  to  reftore  Her- 
bert his  only  client,  and  the  real  perfon  interefted, 
to  his  original  liability* 

All  which  was  fair ;  and  within  his  power,  as 
attorney.  Therefore  I  think  the  judgment  fliould 
be  affirmed.  But  as  a  majoritv  of  the  court  art 
of  a  different  opinion^  it  muft  be  reverfed  with 
cofts. 

The  judgment  was  as  follows: 

*'  The  court  is  of  opinion,  that  the  faid  judg- 
^  ment  is  erroneous  in  this,  that  the  faid  court 
«*  mifdirefted  the  jury,  refpefling  the  writing  In 
**  the  bill  of  exceptions  dated  to  have  been  figaed 
^  by  Edmund  Randolph:  Therefore  it  is  cotiC- 
^  dered  that  the  fame  be  reverfed  &c.  And  it  is 
^*  ordered,  that  the  jurors  verdift  be  fet  afide,  and 
^  that  a  i^ew  trial  be  had  in  the  caufe.'' 
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T>ENDLETON  Prefident.  Home  and  Rich,  y^^ 
Jl  ^^^^  was  thought  to  have  been  fettled  by  the  petition  for  a 
former  decifion ;  but  the  party  defired  to  be  heard  mill  the  wit« 
on  evidence  J  and  the  only  queftiuu  now  is,  ^dTci  arc  di* 
whether  the  mill  is  injurious.  1  he  witneffes  are  j^^toi lSi?i!! 
divided ;  and  the  County  Court  and  Diftri6l  Court  j.jj^*,  ^^  'not^ 
fitting  in  the  neighbourhood  have  both  decided  that  and  the  Coim* 
it  was  not.  The  jud^ent  ofthcDiftri6l  Court  ^v  Court  uid 
muft  therefore  be  affirmed.  P^^"^  ^'Zl 

Judgment  Affirmed  ^*'*^  »*  "  '^ 
not,  this  court 
Will  affij  m  the 


DowNMAN   ^  al  Exrs.  of  Downman 

Qgahi/i 

Down  MAN  ^  aL 

THIS  was  an  appeal  froiVi  a  judgment  of  the  in  ^  motion 

Diftri61   Court    upon    a   forthcoming  bond  enafbrtfacom- 

g'ven  to  the  plaiutilfs,    by   Rawleigh  Downman,  ins  bona,  tue 

corge  Glafcock  and    William  Downman,    upon  ^^«"<i^nt  not 

an   execution  fued   out  by  the    plaintiffs    againft  provTthauhe 

Rawleigh  Downman  and  George  Ckfcoek.    The  execution iflu- 

mocton   was  made    agai.ifl    Rawlti^jh     Downman,  ed  ngainft  aa- 

George  Glafcock  and  William  Downman.  other    pcrlba 

of   the    fanve 

Upon  the  trial   of  the    motion,    the   defendant  name  who  i» 

George  Glafcock  filed  a  bill  of  exceptions   ftatingi  ^^^  dead. 
••  that  he  moved  the  Court   to  admit,  evidence  to 
•*  eftablifti,  that  the  orig;inal  judgment  was  obtain- 
•*  ed  againft  Rawleigh  Downman  and  George  Glaf- 
•*  cock  deceafed,  (and  not  the   prefent  defendant) 

^*  who 
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After  judg- 
iment  for  the 
plaintiff  in  e- 
jeflment,  tref- 
pafs  does  riot 
lieagainftonev 
who  was  no 
party  to  the 
iuit,  without 
proving  an  ac- 
tual  trclpais. 
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**  who  was  bail  for  the  appeirance  of  the  fani 
*'  Downman  at  the  fuit  of  ihe  plaiiuifFs^  and  thit 
*^  the  execution  was- levied  on  the  property  if 
*^  George  Glafcock,  the  preftiu  defenJant,  ar»»i- 
*'  not  the  property  of  George  Gafcodl  deccafeil : 
'^  To  which  the  plaintiffs  counfel  obje<?^ed ;  and 
"  that  the  Court  I'uftained  tb*  objttTuon/' 

The  Diftri6l  Court  gave  judgment  for  the  pl./in- 
tiffs  againft  all  the  defendants  j  and  thcrcupuu 
Glaffcock  appealed  to  this  Court. 

Per:  Cur:  Affirm  the  judgrtient  of  the  DiilriA 
Court. 

Judgment     AfBrmcd. 


ALEXANDER 

againjt 

HERBERT. 

ALEXANDER  brought  trefpiifs  yuare  clan- 
sum  /regit  agaiiift  Herbert,  in  the  Diilrici 
Court.  The  defendant  pleaded  not  guiln  ;  and 
the  a£t  of  limitations.     Iffue. 

Upon  the  trial  of  the  caufe,  the  plaintiff  filed  a 
bill  of  exceptions  ftating,  that  the  defendant  offer* 
ed  in  evidence  a  cafe  agreed  or  fpecial  verdidl,  in 
a  fuit  between  Charles  Alexander  plaintiff,  auJ 
Vanpett  &c.  tenants  of  Carlyle  defendants,  rela- 
tive to  a  tradl  of  land,  (fetting  it  forth,)  ic»gether 
with  the  judgment  of  the  General  Court,  and 
Court  of  Appeals  thereupon.  Alfo  a  copy  of  a 
cunfent  rule  in  the  General  Court,  that  the  fuit 
of  Goodtitle  vs  Bryan  and  others,  *  fliould  await 
the  decifion  of  the  other.  Likewife  a  copy  of  ihe 
proceedings  in  the  fuit  of  Goodtitle  vs  Bryan  and 

others ; 
*' '     ■■'■"■  I.  ■■-.  ^  ,      -  .^  r        -I      , .  ■  ■  ■     1 1  .  ■    ^  — ,. ..     ^ 

•  Vid.    Ante  49S. 
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^ther^;  and  of  the  aerecment  of  Edmund  Ran- 
dolph. *  That  in  caic  judgment  ihould  be  render- 
ed lor  the  plaintifl,  it  ftiouKl  be  rendered  againft 
Herbert  and  Ramlay  for  ihjir  refjpei^ive  tenants* 
Ihat  the  plaintiff  alio  proved,  by  parol  tettimony, 
that  Randolph  was  ciapioyed  by  Little  for  himfeif 
und  Herbert,  to  defend  the  titles  as  well  of  iudk 
ji  the  faid  defendantis  in  the  faid  ejectments  as 
yw  ere  tenants  to  Carlifle  Fairfax  V^  hiting,  an  in- 
fant, whofe  guardian  Little  was,  as  of  fuch  of 
lliera  as  were  tciiaiiLs  to  John  Herbert  an  infant^ 
Lvhofe  fuLUcL-  and  ^';ua  .Uun  the  defendant  Williaai 
Kerbert  was.  That  tlju  ucFcnJaiit  ohjc<3:cd,  to  all 
u>-^.icb  cuiilirnce^  aud  the  court  were  of  opinion^ 
Xk<il  it  ou^hc  iiot  to  he  admitted. 

There  was  a  verJliA  r\l  ju.igine?it  for  the  de- 
'eiidauli  aud  from  that  judgment  Alexander  ap- 
>ealcd  to  this  Court. 

Call  for  the  appHb.nt.  If  there  be  judgment 
I- 'iiiiit  the  cafual  ejcdor,  trefpafs  Ues  ap^ainft  the 
i\v\ic\\  although  not  named  in  the  record  of  the 
u dgm e n t  a ;{ii n ll  the  c a fu a  1  ej et-lor .  2.  Wils.  115; 
al  this  \s  la!^lbintially  the  fame  thing,  as  the  re- 
ori  fhjvi-s,  that  Herbert  was  real!)'  the  true  de- 
ciidant;  und  perhaps  this  evidence  was  only  ia» 
-nded  a:,  inducenjeut  to  the  proof  of  the  trcfpafs, 
s  the  bill  of  exceptions  does  not  ftatc  the  i\ hole 
videiice. 

Randolph  centra*  There  is  nothing  to  ilicw, 
hat  ar.y  trcfpaik  was  coiumitied;  and  if  it  was 
itended  as  inducement  01. ly,  the  other  hdc  ihoiil<J 
ave  fliewn  it.  Herbert  was  no  party  to  the  fuit, 
or  the  agreement  of  the  attorney  was  not  appii- 
aMe  to  the  cafe;  and  therefo'^c  the  whole  evi- 
ence  t^as  irrelevant,  and  properly  reje6led. 

Cur:  adv:  vuJt, 

PENDLETON  Prefident.  There  Is  fome  dif- 
irence  araongft  the  Judges  in  t^^ir  rcafon^  hut 

•  Ante  499, 
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AUxtaim     they  all  unanimovfly  agree  that. the    jad{n» 
HXrt.      fliouid  be  aiErmed. 


Bond  eitfen 
ty  a  ftierilf, 
through,  mir. 
take,  for  the 
taxcft  impofcd 
tinder  an  ex- 
fiiredlawi  will 
Hot  bind  the 
fecuritic's,  for 
thofc  of  the 
tnte  year. 
But  the  com- 
Wonwe::Uh''s 
ftmedy  1%  hv 
a^ion  ae;ainft 
the  fheritt. 

^uer£j  If  a 
AeriifTs  bond 
direfted  to  be 
pnid  to  the 
treaAirer ;  it 
g:ood,  ifpiade 
pajrabJc  to  the 
Gprernor  ? 

ii^uar:  alfo, 
if  the  aim  due 
firom  the  (he- 
riff  was  paya- 
ble in  iaciii- 
tie«,  the  jury 
may  not  confi- 
'der  the  valut 
of  the  cettifi- 
cate&y  it  the 
time  they 
ought  to  have 
been  paid  ? 
and  whether 
t^ey  are  hound 


BRANCH  ^o/. 

against 

The  commonwealth. 

^T^HE  plaintiffs  became  fecurity  for  one  Ben] 
I      min  Branch,  IherifFofthe  county  of  Chd 
terneld,  in  a  bond  in  the  following  words: 

"  Know  all  men  by  thefe  prefents,  that  we  Berp 
**  min  Branch  fen.  Benjamin  Branch  jr.  and  Edwir 
*'  Branch  are  htld  and  firmly  bound  unto  Benjairi 
"  Harrilbn  Elqr.  Governor  of  this  Commonwealtl 
*^  in  the  fum  of  ten  thoufand  pounds  current  mj 
'*  ney  of  Virginia,  to  be  paid  to  the  laid  Benjarei: 
*^  Harrifon  ti'qr,  or  to  hia  fuccefibr  or  fucceffcfl 
'*  for  the  ufe  of  the  faid  Commonwealth  to  the  paj 
**  ment  whereof,  well  and  truly  to  be  made,  we  to 
**  ourfelves  jointly. and  feverally  cur  joint  and  t 
*'  vera!  heirs,  executors  and  adminiftrators,  joint 
*'  ly  and  feverally,  firmly  by  thefe  prefents,  fcalti 
**  with  our  feals  and  dated  this  3th  day  of  Novto 
''  ber  1784. 

'^  The  condition  of  the  above  obligation  is  fuci 
"  that  if  the  faid  Benjamin  Branch  fen.  Gent,  fheri 
**  of  the  county  of  Chefterfielddoandfliall,  truly  ac^ 
"  faithfully  colled,  pay  and  account  for  all  taxe«, 
"  impofed  in  his  faid  county,  by  virtue  of  an  afl  « 
"  Affembly  entitled  an  a6l  for  calling  in,  and  redeem' 
"  ing  certain  certificates,  then  the  above  obligatioi 
**  to  be  voidotherwife  to  remain  in  full  force  and  vip 
"  tue."  On  this  bond  fuit  was  brought  in  the  natnc  ol 
Edmund  Randolph  Governor  and  fuccefibr  of  Patiici 

Henry 

to  allow  the  15  per  cent  given  on  motion,  otm^f^^f^^ 
of  the  real  damage  ^ 
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iry  ^wbo  was  fucceffor  of  Benjamin  Harrifon  In     J*>«* 
Oencral  Court  in  March  1787,  for  the  ufe  of  commonw'Wk 
Commonwealth  againft  the  plaintiffs  only  with- 
L  tlte  principal.      The  declaration   fet  out  the 
ridition^  and  charged  the  breach  in  the  words  of 
e  condition.     In  Jvine  term  1797  the  fecurities 
rha  alone  were  fued)  pleaded  conditions  perforra- 
l,   on  whic'i  plea  the  Attorney  General   took  it 
Lc.      The  jury  found  a  verdi6l  for  jf  3 1 93 :  1  q  :  7  ; 
nd  the  General  Court  gave  judgment,  for  the  fame, 
pith  cods:     To  which  judgment  Branch  obtaineil 
vrrit  ef  supersedeas  from  this  Court. 

PENDLETON  Prefident.  A  fuit  is  brought 
in  the  General  Court,  by  Edmund  Randolph,  as 
Governor  and  fucccffor  to  Benjamin  Harrifon,  on 
a  boiKl  entered  into  by  Benjamin  Branch,  as  ihe* 
riff  of  the  county  of  Chefterfield,  with  the  defend- 
ants as  his  fureties,  dated  November  5th  1784  and 
payable  to  Mr.  Harrifon,  as  Governor,  and  his 
fttCceSbrs,  for  the  ufe  of  the  Commonwealthi. 

The  declaration  ftates  the  bond  and  condition, 
which  is,  that  the  flieriff  "  fiiall  faithfully  coUedl^ 
**  account  for  and  pay  the  taxes  impofed  in  his 
•*  county,  by  virtue  of  an  a6l  of  Aflembly  entitled 
**  An  aSfor  calling  in  and  redeeming  certain  cer^ 
"  tificates;^^  and  the  breach  affigned  is,  that  he 
had  not  coUefted,  accounted  for  and  paid  the  tax- 
es impofed  in  his  county,  by  virtue  of  that  a6l» 

On  the  plea  of  conditions  performedy  and  a  ge- 
neral replication,  the  jury  find,  that  Edward 
Branch  fenn  had  not  performed  the  condition  of 
the  bond,  in  the  declaration  mentioned,  but  had 
broken  the  fame,  as  in  the  declaration  is  ailigned; 
and  they  aflefs  the  damages  to  /^  3 193:  19:7. 
For  which  a  judgment  is  entered ;  and  to  that 
judgment,  the  writ  oi  supersedeas  b^s  been  award- 
ed. 

In  the  record  there  is  an  account,  in  which  the 
fecurities  are  made  debtors  to  the  Commonwealth 
for  the  amount  of  the  certificate  tax  of  1785 ;  and  af« 
ter  i^ing  credit  for  commiffions  and  payments  in- 
to 
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Benich       to  the  treafiiry,  a  balance  is  flated  ^t £  2777  :  71 
*vx    ^        oawhichi5per   ctnt  dama^';es   are  charg-td,  ; 
^^^■^"^i^  ^50  added,  without  mentioning  for   whnC;   r, 
iiig  together  the  before  mentii^ned  fum    of  J^  ji^ 
19:7,  the  amotint  of  the  veruiijl. 

The  firft  objeftion  made  to  thi^jndprr^ent  is,  r- 
the  bond  is  payable  to  the  (Tovernor  inftead  of  r 
Treafiirer;  to  whom  the  acl  of  Affen>biy  direri? 
the  bond  td  be  made  payable :  This  obje(3;r 
with  its  confeqaences,  the  (ionrt  thought  it 'jr- 
aeceflar}*  to  conlider;  fmce  u  more  materinl  objcr. 
tiou  to  the  bond  occurs,  and  which  was  tJie  grou:.; 
for  awarding  the  super s<;dc£/s» 

The  title  of  the    acl,  referred   to  in    the  cor.d-- 
tion  is.    An  ac}  for  caUcvij^  in  and  redeeming   cfr- 
tain  certifaates.     And  tlie  only  a<J'.l,    we  in  d  v^va 
thattitle^pjfi'edin  May  i7f>2:  WliichimpofcJ  taxe; 
to  be  collected  in  1783  only;  and  wis  nola  conti;/- 
ingtax.     iniViav  17^  n  an  a(^t  prficd,  LV.ti.ied,  An 
aSt  to  revive  and  amend  an  ijct  entitled  en  aSt  for 
Ci/IUng  in  and  redcetning    ccrttrin   certificate^^  re- 
citing in  the  preamble,  mat  certificates   remained 
ontfiundin^,    and  it  was    neccfiary  to   revive   and 
amei^d  tlvat  acl,  but  without  reference  to,  of  other 
r^ention  of  that  a6\,  in  the  enabling  part,  tfie  Le- 
giflature  proceed  to  inipofe   taxes   for  the   puipolc 
payable  annually  on  the  firil  day  of  Januar}-;    and 
ih-;  Cou.  rs  are  dire'':Kd  to  take  bonds,    yearly,    of 
the  Iheri'^s,   in /^  10,000  pcr.alty,    payable  to  the 
Treai'nrer  f  ^r  the  ul'e  of  the  Commorfvvealth ;    with 
condi'/ion  for  the    iaitlnul    colle6^iion,    accounting 
for,  and  payment  of  the  taxes  thereby  impOTcdy  ac- 
cording);   ta   the    aol  for  estnolisbing  a  perma}}n:t 
revenue;  fubjecl    to  the  regulations,    allowances 
and  nen:ilties  of  that  a6l;  which  pafled  in  the  year 
I73t{. 

It  was  under  the  new  a<5l,  that  the  prefent  bond 
(hould  have  been  taken,  for  the  colle6lionof  1785: 
Bijc  by  miftake,  we  fuppofe,  it  applies  tothea6lcf 
1782,  for  the  cone6lion  of  the  taxes  in  1783; 
iwhich  Branch  the  fiievifF  had  nothing  .to  do  with. 

The' 
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rhe  fecurities  therefore  are  not  bound  for  his  col-        Irancli 
eiSlion  in  1785;    and  the   prefent  fuit  cannot  be  ^      ''"wrth 
upported  againft  them  on  this  bond :     But  the  re-  ^^"^^"'^  ♦* 
nedy  of  the  Commonwealth  is  againft   the  (heriiF 
[or  rather  his  eftate,   as  it  feems  he  is  dead,)    for 
he  amount  of  the  taxes  received*     On  this  ground 
he  judgment  is  wholly  reverfed:     Which  renders 
L  coniideration  of  the  other  obje£lions  unneceiTa- 

7- 

On  the  trial  in  a  new  fuit,  two  obje£lions  occur, 
IS  worthy  of  confideration.  The  firft  is,  as  the 
axes  were  payable  in  facilities,  and  the  (keri/Fs  by 
bbfequent  laws  are  allowed  to  difcharge  their  ar- 
•ears  by  fuch,  whether  the  jury  may  not  properly 
inquire,  if  the  facilities  were  at  the  time,  of 
*qual  value  with  fpecie,  and  adjuft  their  damages 
Lccordingly  i  The  '^d  is,  whether  they  are  bound 
:o  charge  the  fherifF  with  15  per  cent  given  by  law 
ipon  motion,  or  may  not,  unbound  by  that  law, 
udge  of  the  damages,  which  he  ought  to  pay  for 
lis  default  ?  However  thefe  points  are  juft  hinted 
For  confideration,  without  the  courts  meaning  tQ 
rive  any  influential  opinion,  either  way,  upon  tb9 
fubjcai* 
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MARTIN  AND  JONES  Executob 
OF  FAIRFAX 

against 

STOVER, 

The  Court  r^HIS  was  an  appeal  from  a  judgment  Si  tk 

caimot  be  cal-     Jg^     Diftrift  Co\irt,  affirming  a  judgment  of  di 

l^a  dSiI?;  County  Court.     Where  Stover  brought  an.  ^ffm 

to  find  a  ver-  ^^  ^h^  c^fe  againft  the  executors  of  Fairfiuc,  $d 

4lia  for  the       declared  for  money  had  and  received  Sy  the  Jkfor 

defendants ;      ^„^j  to  the  plaintiffs  tife.      Pleas  non  astuii^x 

S"  vMen'^c  *"^  ^^"  assupsit  within  ive  years.      After  nbd 

is  written  tef-  ^^^  record  goes  on  in  thefe  words,   v)bicbpk$dt 

timony.  plaintiff^ by  bis  attorney  joined.    A  jury  was  ftwtr 

to  try  the  issue  joined.     Who  found  that  tht  4- 

defendants  did  aflfume,    in  manner  and  form  fc 

that  thefaid  affumption  was  made  within  fiveyt»i 

&c.     and  they   affeffed  damages  to  956  doBan 

66  cents.     For  which  the  Court  gave  judgmeati  to 

be  levied  of  the  goods  and  chattels  of  Lord  F^rfff 

at  the  time  of  his  death  &c.    Si  non  then  the  tfofii 

&c. 

The  defendants  upon  the  trial  of  the  canfc  IW 
a  bill  of  exceptions,  which  ftated,  that  the  fiiii* 
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AT  offered,    in  evidence,    a  decree   «f  the  High    Martin  &c. 
ourt  of  Chancery  on  the  8th  day  of  May  17B6,        g*^'* 


etween  the  reprefenta  lives  of  Joift  Hite,  Robert 
rrcen,  Williara  Duff  and  Robert  M'Coy  plaintiffs 
nd.  the  executors  and  the  heir  at  law  of  Lord 
airfax  and  others  defendants ;  which  decree  is  fet 
:>rth  in  bac  verba^  and  direfts  that  the  heir  and 
e  vifee  of  Lord  fairfax  fiiould  convey  certain  lands, 
ontained  in  the  memorial  of  Thomas  Marihall 
nd  others,  referving  to  all  perfons  (except  the 
Lcirs,  devlfees  and  executors  of  Lord  Fairfax) 
ny  claim,  which  they  may  have  in  the  faid  lands. 
The  defendants  to  have  liberty  of  finifliing,  ga- 
hcring,  and  carrying  off,  the  then  growing  crops. 
That  the  plaintiff  (hould  have  an  account  againft 
he  eftate  of  Lord  Fairfajf,  for  the  profits  of  t  he 
aid  lands,  from  the  firft  day  of  January  1750,  aU 
ow^ing  for  lafting  Improvements,  compofition  mo* 
ley  and  quitrents  (which  account  was  ordered  to 
>e  made  before  James  Pendleton  and  others;)  and 
:hat  the  plaintiffs  ought  to  be  at  liberty  to  refort 
:o  the  Court,  at  any  time  before  the  final  decree, 
Tor  any  damages,  which  they  might  make  it  ap- 
pear, they  had  fuftained,  in  the  lofs  of  any  other 
furvcys,  not  then  carried  into  effe6l. 

Alfo  a  paper  purporting  to  be  cxtra6ls,  from  the 
report  of  James  Pendleton  &.c.  which  Gates,  firft, 
the  improvements  on  the  plaintiffs  lot  of  38  acres, 
third  rate  high  land,  with  the  exceptions  thereto. 
2dly  anather  ftatemejit,  between  others  of  the 
claimants  and  the  executors  <ii  Lord  Fairfax  under 
the  decree  aforciaid  with  the  exceptions  there- 
to. 

Alfo  another  decree  of  the  High  Court  of  - 
Chancery  November  19th  17B7,  beir^veen  the  re- 
prefentatives  of  Joift  Hite  dcceafed  and  others 
plaintiffs,  and  the  heir  at  law  and  executors,  or 
other  legal  reprefcntatives,  of  Thomas  Lord  Fair- 
fax depeafed  and  others ;  which  after  ftating  that 
the  decree  of  the  .Court  of  Appeals   had  referved^ 
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Martin  &c«  to  Lord  Fairfax's  executors,  the  ri^ht  ot  (hewing 
that  his  eftate  was  not  liable  for  the  profits,  do 
cides  that  point  againft  them,  giving  liberty  to  «2 
cept  to  the  items  of  account.  It  then  flates 
that  the  parties  confentcd  to  fufpend  the  confido 
ration  of  the  account,  fo  far  as  related  to  pro£ti 
^rifing  from  lands,  concerning  which  claims  haJ 
been  filed  founded  upon  t^e  titles  derived  from  the 
plaintiffs  or  their  anceftors,  until  thofe  claims 
fliould  be  difcuffed;  and  that  Lord  Fairfax's  execu. 
tors  waived  their  exceptions  in  the  cafe  of  Hoi 
man's  orphan  from  the  3  to  the  8.  incluGve,  anc 
all  of  a  fimilar  nature  in  other  cafes.  Refufes  in- 
tereft  on  the  profits :  and  provides  for  payment 
pf  the  cofis. 

Alfo  another  decree  of  the  High  Court  of  Chan- 
cery between  John  Kite,  Ifaac  Hite  and  others 
plaintiffs,  and  the  executors  and  heir  at  law,  or 
other  legal  reprefentatives  of  Lord  Fairfax  defen- 
dants, dated  May  8th  1786;  which  difmifTes  the 
bill  of  Soloman  Huddle  and  others  (of  whom  tkc 
plaintiff  is  one)  for  the  narrow  passage  land ;  whi'h 
they  claimed  under  che  decree  of  the  8th  of  May 
1786  aforefaid. 

Alfo  the  depofition  of  Ifaac  Hite,  that  he  was 
prefent  at  a  meeting  at  Woodftock,  after  the  com- 
miffioners   report  aforefaid   in   the  fuit  between 
J[faac  Hite  the  father  of  the  deponent,  and  one  or 
the  claimants,  under  Joift  Hite  of  the  narrow  fas* 
sage  land.     When  there   was  a  converfation  rela- 
tive to  a  compromife,  concerning   the   rents   and 
frofits,  mentioned  in  the  decree.      That  the  faid 
faac    propofed  to  the  defendant  Jones,  that  the 
perfons    entitled  under  the  decree    would  tike 
^  8coo ;    which  Jones  refufing,   a  leifer  fum  was 
agreed  on  by  faid  Ifaac }    who,   afterwards  met 
Tones  at  the  houfe  of  the  defendant  Martin }  where 
Ifaac   propofed,    that  the  claimants  would  take 
jf  7600 :     To  which  Martin  agreed ;    and  the  mo- 
ney was  paid  to  Ifaac  and  the  other  tersons  inter' 
fstedi  whereupon  all    claims  to  profits  under  the 
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cree  were  rekafed  by  the  said  Isaac  Hite  and 

s  other  claimants.  That  the  deponent  doth  not 
iieve  that  his  father  would  have  confented  to 
Le  /*  7000,  had  he  not  fuppofed  that  the  defen* 
nts  were  entitled  to  a  credit,  for  improve* 
^nts« 

Alfo  the  depofition  of  Ulrich  Keener,  that,  be- 
g  interefted  in  the  decrees,  he  alked  the  defen- 
nts  Jones  what  he  fhould  do?  who  referred  him 
George  Nicholas.  That  at  another  time  he 
keJ  Jones,  if  he  fhould  petition  the  AfTembly  ref- 
ueling the  land?  That  Jones,  afterwards,  drew 
c  heads  of  a  petition,  and  delivered  thein  to  the 
j;-onent. 

5^  That  there  being  no  other  evidence,  the  de- 
fendants moved  the  Court  to  inftru6l  the  jury  to 
find  for  the  defendants,  the  faid  tellimony  be- 
ing illegal  andinfufficient,  and  therefore  not  en- 
titling the  plaintiff  to  his  adion  againft  the  de- 
fendants ;  wnich  the  Court  refufed  to  do,  and 
the  jury  therefore  adled  on  the  faid  teftimony 
without." 

Call  for  the  appellant.  There  is  noiffue  join- 
1  upon  the  plfca  of  the  ftaiute  of  limitations ;  for 
lere  is  no  replication  denying  any  of  the  allega- 
ons  contained  in  it. 

Neither  is  the  declaration  maintained  by  the 
riuence.  For  the  count  is  for  money  had  an:!  re- 
vived, and  there  is  no  teftimony  tending  to  fliew, 
i:it  any  money  was  received  by  the  'lefendants: 
t^hofe  promife,  for  the  debt  of  their  teftator, 
ould  not  bind,  unlets  it  had  been  reduced  into 
ritinp^,  according  to  the  dire6lions  of  the  acl  of 
.fTembly,  concerning  frauds  and  perjuries. 

But  the  plaintiff  ought  not  to  have  been  permit- 
id  to  recover  on  this  declaration;  becaufe  it  wai 
K)  general,  and  gave  no  notice  to  the  defendant 
Fthe  nature  of  the  difpute.  2.  Wasb^  172. 

V 
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HMttiti  $c9i        Upon  thcfe  grounds  the  court  below  would  lu 
^•^*  dbne  right,  in  inftrudling  the  jury,  that  they  flio 

find  for  the  defendants;  for  the  plaintiiFs  claim 
ing  fupported  by  records,  it  was  the  province 
the  court,    and  not  of  the  jury,  to  decide  up 
them*     For  wherever  matter  of  law,  or  the  cod 
ftruftion  of  written  teftimony,  occurs,  it  belong] 
to  the  court  to  confider  it.     i.   Term  Rep.    ift 
Calvert  vs  Bcwdoin  *  in  this  court,  I.  Wasi^.  221 
Syme  vs  Butler    executor  of  Aylett  f    in  t 
court. 

VflCK^KVL  contra,  Thedoftrine,  laft  contend, 
ed  for,  is  exprefsly  contrary  to  that  laid  down  ii 
Keel  &f  Roberts  vs  Herbert,  i.  Wash.  263  and  Wru 
vs  Waihington*  I.  Wash,  357,  as  well  as  to  what 
was  faid  in  the  very  cafe  of  Finch  vs  Tb^veaty  ci:- 
cd  on  the  other  fide.  All  which  exprefaly  (late, 
that  the  court  cannot  inftruft  the  jury,  to  find  a 
verdidl  for  one  of  the  parties.  Which  is  conCft* 
cnt  with  the  decifion  in  Calvert  vs  Bovfdoin,'  for, 
in  that  cafe,  the  court  below  affirmed,  to  the  jury, 
that  the  evidence  was  fufficient  to  maintain  tiw 
a6lion;  and  this  court  reverfed  the  judgment* 

Befides  the  court  has  often  decided,  that  a  bill 
of  exceptions  cannot  be  confidered  as  a  demurrer 
to  evidence ;  and  the  argument  of  the^  appellants 
counfel  only  amounts  to  an  attempt  of  that  kind: 
For,  if  his  objedlions  were  well  founded,  they 
ought  to  have  been  brought  on,  by  demurrer  to 
evidence,  and  not  by  a  bill  of  exceptions. 

But  there  is  no  ground  for  the  objeftions ;  be- 
caufe  the  improvements  made  by  the  plaintiff,  were 
allowed  the  executors  of  Lord  Fairfax  in  the  ac- 
count, between  them  and  the  Hites;  and  there- 
fore it  was  fo  much  money  received  by  them  to 
the  plaintiffs  ufe.  As  to  the  exception  relative 
to  the  iffue,  it  is,  at  mod,  but  a  mere  misjoind- 
er. Call 


•  In  1791^  M.  S.  Reports, 
t  1.  Cill's  Rep.  105. 
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CAX.L  io  reply.     In  Calvert  ys  Bovidoiriy   the    Martia  ^a^ 


>Tirt,  not  only  declared,  that  the  court  below 
ais  ^rrong  in  affirming  to  the  plaintiff  that  the 
wridence  was  fufficient,  but  they  went  on  to  non- 
lit  the  plaintiff;  and,  therefore,  depidcd  on  the 
ompetency  of  the  evidence.  Which  being  writ- 
&n,  in  that  cafe,  as  well  as  in  this,  that  cafe 
roves,  that  the  court,  and  not  the  jury,  (hould 
.ecide  the  matter  of  Isfcw.  In  that  refpeft  th^ 
►refent  cafe  differs  from  thofe  relied  on,  upon  the 
>ther  fide.  In  thofe  the  evidence  was  parol;  but 
n  this  there  was  a  conftru6lion  of  papers.  The 
Leclaration  was  too  general,  and  gave  no  notice 
.0  the  defendants.  Befides  it  (hould  have  been  for 
iioney  laid  out  and  expended,  and  not  for  money 
lad  and  received  to  the  plaintiffs  ufe. 

Cur:  adt:  vultp 

LYONS  Judge.  Delivered  the  refolution  of 
the  court,  that  the  judgment  of  the  Diftrift  Court 
{hould be  affirmed;  that  there  was,  perhaps,  an 
error  in  the  courts  entering  the  judgment  de  bonif 
testatoris;  but,  as  it  was  for  the  betiefit  of  the  ap- 
pellant, and  the  other  fide  was  not  difatisfied,  that 
thi^  appellant  had  no  caufe  to  complain. 

Judgment  Affirmed, 


Stover. 
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MORRIS  and  WIFE. 

against 

OWEN  and  WIFE  and  EDWARD 
et  e  contra. 

T  W  ^'HIS   was   an  appeal  from   a  decree   of  th 

Yifts  flivcf '  ^     High  Court  of  Chancer)^     Where    Richar 

and    perfonal  Brown  Owen  and  Sufanna  his  wlfe^,.  and  John   E. 

cftat€  to    his  wards,  brought  a  fuit  againft   Henry  Morris    a? 

wife,   during  his   wife,    Mafpn,  who   was  a  daughter  ofilcn: 

^*^^^K*^*  Simmons  deceafed;  and  againft  the  grand  childr^ 

be  divided   a^  ^^  ^^  ^^^^  Henry  Simmons  deceafed. 

^*^on'ft'^"h°"  ^^^  billftates,  that  Henry  Simmons  by  his  1^ 

chiWirn  The  ^^  devifed,    as   follows,    "  Item  1  leave    to   tt. 

vife  gave  one  *^  ^^^^  ^"^  well  beloved  wife  Sufanna,    dicing  h 

of  the  (laves,  *'  widowhood,  the  plantation  whereon  I  now  ii^f 

>n   «774>     to  "  with  the  lands  below   the  fchool  houfe    branch 

dren,   b'^'^'il  "  together  with  the  negro   fiaves  here  metionM 

rolg'ift;      It  **  Mofes,    Cupid,    Sam,    Jemmy,    David,    PhiiiJ 

was  a  good  ex-  "Phoebe,  Palunce,  Ifaac,  Jacob,  Amy  with  iheii 

ecution  of  the  «  future  increafe ;    likewife  all   my  flock  of  al 

'^bTfl  **    ^°  "  kinds,    after  the  legacies  hereafter  mentioned 

Thc^\sife  "  ^^^  ^  ^y  ^^ufli^^W  furniture  to  difpofeof  aroon: 

could  not,  un.  *'  niy  children  as  flie  thinks  proper:**      And  after 

dcr  the  power  other  Ipecific     legacies,    *'  Item   my  intent  and 

appoint  to  the  tc  meaning  is,  that  my  well  beloved  wife  Su&nri 

Thild^en:  ''  Simmons  OialJ  enjoy  the  labor  of  the  flavesgivenj 

And  the  part  *'  during  widowhood,  may  be  during  her  life,  wi'" 

of  the  proper-  '*  their  future  increafe,  and  then  to  be  divided, 

ty  which  was  «  at  her  difcretion,  amongft  my  children."     That 

r^^ilTi^^or  Sufanna  Edwards,  one  of  the  teftators   children, 

not*°  appoint-  was  living  at  his  death;  and  that  his  widow,!" 

cd  at  all,    re-  purfuance  of  the  power,    appointed  and  difpofed 

mainedaspart  of  one  of  the  faid  flaves  (named  Joan)  and  her  in- 

of  the  reddu-  creafe  to  the  faid  Sufanna  Edwards,  to  takerfcQ, 

ary  *  eftate   of  • 

theteftatorun-  '"     | 

dllpofcd  of  by  I    I    -          mBBmmm^       ■     o      "— ^-^i'W1t-gpgf^H^;g^M3iaCBg 

his  will ;    and 

ought    to   be  divided  amongft:  liis  children,  according  to  the  ftatutcof<i»i* 
tributions,               . 
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I  pofTcfTion,  after  the  death  of  the  faid  widow^       Iforris 

bo  referved,  to  hcrfelf,  the  ufe  of  the  taid  Have  ^  '^''jum^ 

idincreafe,  duringher  own  life.     That  the  plain-  ^^^"^^ 
iTs  Sufanna  Owen  and  John  Edwards  are  the  on*  '     ^' 

'  chiliren  and  legal  reprefentativesof  the  i'aidSu* 
tnna  Edwards,  who  died  intellate. 

That  the  faid  Sufanna  Simmons,  the  widow^ 
Ttorwards,  had  her  will  wrote ;  and  thereby,  i^ 
urfuatic'e  of  her  power,  devifed  four  of  the  firft 
icntionedflavcs  to  the  plaintiff  Sufanna,  and  her 
Act  Marsha ;  who  is,  fince  dead  inteftate^  leav* 
ig  the  plaintiffs  Sufanna  Owen  and  John  Ldward^ 
er  CO  heirs*  That  (he,  at  anoth.*r  time,  dired^ 
I'trttf  writer  of  her  faid  will  to  infert  fome  other 
ecjueftsi  but  cxprefsly  defired,  that  juft  mention^ 
d  to  be  retained  unaltered.  That  the  wricer^ 
hroueb  hurry  and  miftake  in  copying  tjie  origin  d 
Iraftflcft  it  out.  That  the  will  was  executed^ 
without  Wing  read  to  the  teftatrix  ;  and  therefore, 
1  though  admitted  to  record  fince  her  death,  1$^ 
loc  the  laft  will  of  the  faid  teftatrit :  But,  i(  it  is, 
hat  ilill  the  plaintiffs  have  fullained  an  injury 
hr</  accident.  That,  of  all  the  children  of  Ho.i- 
y  Simmons  the  teftator,  only  Mafon  the  vwiFe^oF 
Clorris  waa  alive,  at  the  death  of  the  faid  Sufanna 
>inimons,  the  widow:  Who,,  by  her  faid  will, 
ievifed  fundry  of  the  firft  mentioned  llaves  to  the 
kid  Mafon;  and  others  of  them  to  the  deft^end* 
jnts  of  tjie  other  children  of  the  faid  Henry  Sim* 
nons,  except  the  plaintiffs  Sufanna  and  John;  whq 
flrere  deprived  by  accident  as  aforefaid. 

That  the  plaintiffs  Sufanna  and  John  are  ^nti- 
;Ied  to  the  firft  appointment  of  the  flave  Joan ;  an^» 
to  the  four  intended  to  be  devifed,  if  the  faid  in- 
[trum^nt  is  the  laft  will  of  the  faid  Sufanna*  Sim* 
mons,  the  widow.  Or  if  it  is  not;  that  then  th>?jf 
are 'entitled,  under  tjie  ft^tute  of  diftribut^on^,  ad 
reprefeaiing  their  inotlier. 

The  anfwer  of  Morris  and  wife,  denies  the  ap- 
pointment of  the  flave  Joan.    Admits  the  defend* 
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jLXiU  btve  heard  of  the  faid  firft  will  heinr  Ani 
but  not  executed,  by  the  faid  Sufanna  Slmmoi 
States  that  a  will  was,  afterwards,  duly  maa 
.and  executed  by  her;  which  dcvifed  one  of  Jos: 
children,  by  the  name  of  Mofcs,  to  the  plaij 
tiff  John,  rhat  the  defendants  have  heard,  ti 
teftatrix  intended  to  inl'ert  a  claufe  in  favour  oif  ti 
complainants,  but  know  nothing  of  their  o» 
knowledge,  and  CiU  for  proof,  if  the  allegation 
material.  Admits  that  the  defendant  Mafon  wi 
the  only  child,  living  at  the  teftatrix's  death ;  a-1 
fubmits  to  the  decifion  of  the  court.  General  n 
plication  and  commiffions. 

A  witnefs  fays,  that  (he  wa^  preleQt  when  th 
will  was  written  :  I'hat  it  was  not  read  to  tb 
teftatrix  ;  nor  did  (he  read  it  herfelf. 

Another  witnefs  fpeaks  lo  the  fame  effe£l  as  tbj 
laft ;  and  adds,  that  his  father  carried  the  wu^ 
home.  So  that  the  teltatrix  neycr  faw  it,  after- 
wards. 

A  third  witnefs  fays,  that  in  1774  flie  w*s  cal' 
led  by  Mrs.  JSufanna  Simmons  to  take  notice,  tha: 
flie  gave  Joan  (who  was  then  prefent)  and  her  b 
oreafe  to  her  daughter  Sufanna  Edwards  ;  refcrv^ 
ing  her  own  life  theiy^in.  That  fometime  afterwardi 
Su£anna  Edwards  wiihed  to  carry  the  flave  hoine, 
but  Mrs*  Simmons  refufed,  faying  that  (he  wouLi 
hever  give  them,  out  of  her  own  pofTeffion,  during 
her  life. 

A  fourth  witnefs  fays,  that  in  I791,  Mrs.  Sim- 
nions  afked  hrm  to  write  her  will ;  which  he  did. 
but  no  witnefles  being  prefent,  (he  defered  executi'^ 
of  it,  until  anuther  time.  That  flie  did  not  car^* 
a  copy  of  it  with  her,  but  the  deponent  fent  it  t-* 
her  a  few  days  afterwards.  That  in  1793,  ^"' 
Simmons  fcnt-ior  him,  and  told  him  fhe  wiiheu 
fome  alterations  in  the  will  5  which  he  found  ft«ii 
unexecutei*  That  the  deponant  wrote  the  alte- 
rations; but  his  mind  was  a^tated  on  account  ot 
his  wi&i  who  lay  dangeroufly  ill;  and  he  doesax 

rccolle^ 


Digitized 


by  Google 


O   t    THE     YEAR    1801. 


*»» 


lle6t,  that  he  read  over  the  trahfcfibed  cd\)ies 
be  teiiatrix.  That  the  claufes,  in  the  old  will, 
e  numbered  ;  and  he  did  the  I'arae  in  the  new,  • 
:ing  them  equal ,  without  adverting  t^  the  ad- 
onal  bequefts;  whereby,  the  devii'e  tothe  coni- 
inants  was  omitted.  Recites  the  claufe  and 
3,  that  the  flaves,  mentioned  in  it,  he  knows 
re  once  intended  for  the  plaintiff  Sulanna^ 
I  her  fifter  Martha;  although  Mrs,  Simmons, 
erwarJa  altered  her  mind  as  to  MoieS)  and  gave 
[1  to  the  plaintiff  John. 

A.  fifth  witnefs  fays,  That  after  (he  death  of  Su» 
ina  Edwards,  flie  heard  Mrs.  SiiJimons  fay,  flie 
IS  forry  flie  had  not  given  Joan  to. her,  while 
ing ;  as  Ihe  feared,  flie  could  not  give  her  to 
X  children,  now  flie  was  dead. 

The  will  of  Sufanna  Simmons  (whereof  the  de- 
ndant  Morris  was  appointed  executor)  gives  a 
infiderable  proportion  of  the  property  to  the  de- 
tndant  Mafon.  It  aUo  devifes  fome  trifles  to'the 
UiDtiff  Sufanna,  and  her  Mer  Martha. 

The  Chancellor  decreed  that  the  parol  gift  of 
oxn  andherincreafe  to  Sufanna  Edwards  was  good. 
Vnd  being  of  opinion  that  the  plaintiffs  could  not 
ilaim  her  and  under  the  will  too,  waived  deciding 
he  other 'points  relative  to  the  paper  being^a  will; 
md,  il  a  will,  as  to  the  right  of  corre6ling  it. 

The  defendints  appealed  to  this  Court;  and  fo 
did  the  plaintiffs, 

WiCKHAM  for  the  appellants.  The  parol  ap- 
pointment, if  good,  is  not  fufficiently  proved.  For 
there  was  a  previous  altercation  between  Mrs.  Ed- 
wards and  her  mother,  at  the  time  of  chfe  fuppofed 
gift;  and  after  the  death  of  Mrs.  Edwards,  the  mo- 
ther ex  preffed  her  concern,  that  fli«^  hnj  not  oriven 
her  a  flaye,  during  her  lifetime;  as  flie  feared  fhe 
could  not  now  give  it  to  her  cluldroii. 

Befides,  in  order   to  make   a   gift  effe<*^uaK  it 
Ihould  be  accompanied  with  a  delivery  of  puffdli- 
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Momr  on;  otherwife,  it  amounts  onjy  to  a  mere  intend 

*^'  on,  and  is  liable  to  be  revoked.     Want  of  poflciJ 

Dwcn  &CW  ^^  therefore  defeats  the  whole  ad.  j 


.  But  if  the  parol  gift  were  complete  In  all  re- 
fpe6U  it  was  ftill  void,  under  the  n€t  of  Aflembh-, 
ifor  preventing  fraudulent  gifts  of  fiavcs. 

The  claim  for  a  provifi  n  under  the  will  cannot 
be  fupported.  For  although  it  might  have  bttn 
doubtful,  whether,  if  the  objeft  of  the  intciydLd 
appointment  was  capable  of  taking  at  the  time, 
the  court  would  not  have  fupplicd  the  defecH-  c 
a€l,  yet  that  queftion  is  not  worth  difcuffingin  tr.; 
pt^efcnt  cafe;  becaufe  the  objetls  were  incapallc 
of  taking.  For  grand  children  cannot  be  fubfii- 
tuted  for  children,  under  fuch  a  power  as  this. 
Alexander  vs  Alexander  2.  Vez*  240.  Adams  vs 
Adams  Co'iap.  651.  Robinson  vs  Hardcastic  2. 
jBr<7.  Cb^  cas.  30,  344.  The  laft  cafe  fliews,  that 
Morris  may  take  the  benefit  of  the  devife,  and  a 
fliare  of  the  furplus  too. 

Call  contra*  The  gift  is  proved  exprefslyj 
and  the  fubfequent  declarations  of  Mrs.  Simmons 
did  not  dellroy  it.  For  it  was  not  in  her  powtf 
to  defeat  the  appointment,  when  once  made. 

PoflTeffion  was  not  necefTary  to  be  ddiveai 
feecaufe  the  gift  was  not  to  take  cffefl,  in  pcfT^iTi- 
on,  until  after  thfe  death  of  the  mother.  It  vas 
therefore  a  mere  gift  of  a  remainder;  v/hich  d^ei 
jiot  require  a6lual  tradition  of  the  property.  lu 
this  cafe,  pofleflion  was,  in  faft,  given,  as  far  ni 
the  nature  of  the  thing  would  admit  of;  becaufe 
the  Have  was  pr'efent,  and  the  gift  was  attcr.ded 
with  every  circumft*|_ncc,  which  could  ferve  to  flie\r 
I .  a  difpofmg  mind. 

The  ftatuterefp^fline:  fraudulent  ^fts  of  6ms 

has  no  influence  on   the  queOion.     For  the  differ- 

\^_      "  '  cnce  is,  where  an  intereft  pafle;?   from   the  perfon 

;•  imakins;  the  appointment,  and  where  it  does  not 

The  fiHV  requires  the  forms  of  the  ftarute,  but  the 

Qther  not.  'Fov9.  Povjers  84*    But  here  no  intereft 

\  faffed 

;  4         .  •         ^ 
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liTa^  from  Mrs*  Simmons ;  becaufe  the  devlfe  to 
.e  chiidrea  was  abfolute,  and  the  mother  had  cn- 
a  power  of  controuling  it.  So  that  her  power 
as  only  collateral,  and  the  exercife  of  it  rather 
ndt-d  todivelllhe  rights  of  the  others,  than  to 
2.  nsf cr  li  ncv/  interest  co  the  appointee. 

Befides  It  is  a  cafe  not  within  the  policy  of  th^ 
SI  ;  which  was  made  to  prevent  o'xncrs^  from 
akin^  ficlitlous  gifts  of  their  flav^es,  to  the  preju- 
Ice  of  creditor^  and  ptirchafers.  But  here  Mrs. 
immons  wu!^  rrct  owner,  and  therefore  the  ilatute 
id  not  apply  to  her.  For  neither  a  creditor,  or 
urchnfer,  co'Jtd  compbin  of  deception, 'witlue- 
\^d  to  property,  v.liicli  flie  never  owned;  and 
nth  r'jfpeijl  to  wi^iich,  flie  v/a^;  onlya  thirdperfon, 
>cerciun^  a  collateral  power  over  an eilaie,  whicb 
jlon^cd  to  another  pcrfonv 

The  w!:I  of  Mrs  Simmons  was  void;  "bccaiiii 
ic'itiier  written  by  herfv^lf;  nor  wholly  diuatcd  b^ 
i-jr  at  tb*?  ti.ne;  nor  read  by  hcrfelf,  or  to' her, 
i^tctr  it  was  written. 

But  If  the  court  in omd  he  of  op'nion,  tliat  tl^^ 
^lol  appointment  was  infuHlcicnt,  and  that  the 
rvlll  is  p^ood,  bnt  the  f^rand  children  c on M  not  be 
^r^^t 'fired  ^or  children,  then  the  plaintifTs  were 
?*! titled  to  tlieir  mothers  fliarc  of  the  unappclnlcd 
Tdrplus^     Which  ought  to  be  decreed  them. 

WrCTC»rA.x  in  reply.  If  there  Is  any  nrrflTon 
aoout-  the  validity  of  tiie  -will  of  Mrs.  Sinnror*;, 
there  fliO'tld  be  an  liTue.  Cut  t.ier?  Is  none,  for 
it  was  wn:ten  in  her  prcfencc,  and  hv  i  erdirefii- 
on.  ']  he  gift  of  the  remainder  of  a  ilave  v.nt!:cnt 
pofiTefuon  delivered,  would  not  be  good,  fm order 
to  render  it  effei^Slual  the  donor  fliould  deliver  th« 
Have  to  the  donee,  with  a  (lipulation,  that  therlo- 
Hee  fliould  redelivor  it  to  the  <lonor,  forhlsJifc. 
The  a6l  of  fraudulent  pifts  does  apply  to  the  cafe. 
Vor  if  n  purchal'cr  were  to  cxaininc  tlic  'W'ill  r>T 
Henrv  Simmons,  and  then  to  fee  a  rc^uar  trnnsTer 
from  Mrs.  iSimmons  in  writing,  iic  v.culd  he  led 
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to  venture  his  money;  although  there  might  be  a 
fecret  conveyance  by  parol,  which  was  unicnow^ 
to  him. 

Call.  The  ftatute  neither  in  words  or  inten- 
tion embraces  a  cafe  of  this  kind;  for  it  relates  to 
owners  only. 

Per:  Cur:  The  Court  is  of  opinion^  Tbatxhtr^ 
IS  no  error  in  fo  much  of  the   decree,    as  eftablifh- 
es  the  verbal  gift,    made   by  Sufanna  Simmonft  ta 
Sufanna    Edward^,  one  of  the  children   of  Henry 
Simmons,     of  the  negro  girl  Joan,   and   her    in* 
creafe ;    and  as    adjudges    the   fame  a   good    ap- 
pointment of  the  faidflave  to  the  faid  Sufanna    Ed- 
wards,  purfuant  to  the  power  given  to  the  faid  Su- 
fanna Simmons,  by  the  will  of  her   hufband    Hen- 
ry bimmons  In  the  decree   and  proceedings    men- 
tioned;.    nor  as  orders  the  appellant  Henry-  Mor- 
ris, to  deliver  to  the  appellees,    and   the  laid  Da- 
vid Jackfon,  the  faid  flave  Joan,  and  hcrincreafc; 
and  to  account  for  their  profits  :      But  that  there 
is  error  in  fo  much  of  the  faid  decree  as    declares 
and  determines,  that  the  appellants  are  not   enti- 
tled to  .any  other  part  of  the  eftate,  which  the  faid 
Henrj'  Simmons,  empowered  his  widow,  to  diSri- 
.bute  amongft  his  children :   This  Court  being  of  opi- 
nion, That  foniuch,  of  that  part  of  the  faid  Hen- 
ry Simmons's  ellale,  as  was  not,  by  proper  a3  or 
deedy  diilributed,  by  the  faid  Sufanna  Simmons^  to 
and  amongft   the  children  of  the  faid  Henry    Sim- 
mons,   in  execution   of  the   power  aforefaid,    re- 
mained as  part  of  the  refiduary  cftatfe   of   the  faid 
Henry  Simmons,    undifpofed  of  by  his  will ;    and 
ought  to  be  divided  amongft  all  his  children^    ac- 
cording to  the  diredlions  of  the  ftatute,    made  for 
the  diftributions  of  inteftates   eftates:       That  the 
faid  Sufanna    Simmons  had  no   authority,    under 
the  power  given  by  the  faid  will,  to  diftribute,    or 
appoint,  any  part  of  the  faid  eftate  to  ^r/zurf  cbil* 
dreny  or  to  any  perfon  or  perfons,  other,  than  the 
children  of  the  faid    Henry   Simmons:       That  tht 
appellants  are  entitled  to  a  diftributive  fiiare  of  the 
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eCiduary  eftate  of  the  faid  Henry  SimmonB  their 
^rand  father,  in  right  of  their  mother  Sufanna  Ed- 
wards deceafed,  who  was  one  of  the  Children  of  the 
aid  Henry  Simmons;  and  that,  after  an  account 
liereof  taken,  their  diftributive  fliare,  or  {hares^ 
:Hereo£,  fhould  be  decreed  to  theni,  accotding  to 
aw.  T'jberefore  fo  much  of  the  faid  decree  as  i« 
t>efore  ftated  to  be  erroneous,  is  to  be  reverfed, 
ivith  cofts ;  but  the  refidue  is  to  be  affirmed:  A?iJ 
Hie  cauljp  is  to  be  remanded,  to  the  High  Court  of 
Clhancery,  for  further  proceedings  to  be  ha4 
tJierein,  according  to  the  p|rinciple$  of  ti&is  d9* 
cr^e. 


Morris 

1-1 

Owen  Scc^ 


RICHARDSON. 

against 
JOHNSTON 

RICHARDSON'S  adminiftrators  brought  fuit 
in  1795,  againft  W.  Johafton  executor  of 
Richard  Johnfton  deceafed,  and  declared  upon  a 
pint  bond  given  by  Charles  Tinfley  and  the  faid 
R,  Johnfton  to  Richardfon  in  his  lifetime  5  dated 
the  4th  of  May  1771;  and  conditioned  for  pay^ 
meat  by  Tinfley  only.  The  defendant  plead  pay* 
meat;  and  the  plaintiff  took  ilTue.  Verdi^  and 
judgment  for  the  plaintiff:  Which  were  after- 
wards fet  afide  during  the  fame  term;  and  the  de- 
fendant withdrawing  his  former  plea,  and  taking 
oyer  of  the  bond  and  condition,  for  plea  faid  *'  that 
**  the  phintiffs  ought  not  to  have  their  faid  a6lion 
"againft  him;  becaufe  he  faith,  that  the  faid 
"  Richard  Johnfton  departed  this  life  on  the 
*^  day  of  17       the  faid  Charles  Tinfley  hi« 

"  co-obligor  beinp:  then  in  full  life;  whereby  the 
"a6Uon  furvived  to  the  faid  Tinfley,  and  the  faid 
^^Joboftoaand  hifi  executory  became  wholly  dif> 

**  charged 


Pica  allow- 
ed to  be  amend 
ed  after  a  tri- 
al and  verdiJl 
for  the  plain- 
tiff. 

Joint  bond 
anterior.to  the 
aa  of  i7$6; 
the  death  of 
one  obligor* 
before  that  a<5t, 
dil'c  barges  hi* 
executors. 


Digitized 


by  Google 


52tt  JlY  Rlh    TERM 

lEcb3tdfQ»    **■  charged  therefrom:     Wherefore  he  prays  ja--^ 

The  plainufF demurred  to  the  plea;  and  the  q 
:fcndant  joined  in  the  demurrer. 

The  plaintiff  alfo  filed  a  bill  of  exceptions  to  t. 
toiircs  opinion  on  their  fetting  afide  the  ver^- 
andjud^nicnt;  which  ftated,  ^*  That  the  defer 
**"ant  moved  lo  fet  afide  the  verdifl,  and  awsrd 
**-  new  trial,  for  the  purpofe  of  introducing  by  ^: 
*^  of  amendment  to  his  former  pleaf  of  payment  t: 
^  fa6l  as  ftated  in  the  affid^it  of  James  Tarnt 
^hereunto  annexed:"  Which  affidavit  is  intht. 
words,  to  wit:     ^  Thefe  are  to  certify  that  Jane 

*  Turner  came  before  me  the  9th  ^ay  of  Scpte: 
^ber  1797,  and  made  oath,    that  he   went    to  th 

*  town  of  Ne>jr.CaftJe  to  liv^  May  177  2>-  ^nd  tJ. 
^at  that  tiiiie  Colonel  Richard  Johnlton,"  late  re:: 
^  dent   of  the   faid   fown,    ,^was  dead;     and  thil 

*  Chavles  Tinfley,  merchant  of  the  faid  town,  h%. 

*  ihenlivii^g^  and  tQ  the  bell  of  hi§  knowledge  c:- 

*  ed  about  two  years  afterwards.  Given  under 
*•  my  hand  the  day  and  year  above  writen, 

John  Baeeet/ 

"  Of  which  fafl,  and  that  the  oblip^or*  to  faid 
bond  were  joirttly  and  not  feverally  bound,  thede- 
fejitianty  counfel,  it  is  admitted  by  the  plaintiffs 
was  ignorant,  until  the  trial  of  the  caufe*  To 
.  which  motion  the  plaintiffs  obje6led,  but  was  over- 
ruled by  the  Court." 

The  Dii^rifl  gave  judgment  for  the  defendant 

Ittpon  tl.c  .{•finu n'erj  and  the  plaintiffs  appealed  to 
rhi&*Cour.u 

CurAL  for  the  appellant.  The  Diftrift  Court 
ought  not  to  have  granted  a  new  triah  The  ig- 
norance of  the  cctinfel  was  no  caufe  for  it;  3* 
Marg-,  143.  Th^te  .',-'  no  nioie  reafoH  for  allow- 
ing tne  new  trial  licre,  thua  there  would  be  for 
flowing  the  a6V  of  limitations,  en*  a  tender  after 
^iud^nentby  defwilt;  becaufe  the  juflice  oftbf 
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ife  -was  with  tlie  appellant,  as  the  debt  was  an 
jnert  one,  aiui  the  attempt  is  to  get  rid  of  it,  by 
rigid  rule  o/ law.  5.  Bac^  47.  S'alk^  647.  Bc« 
les  the  length  of  time,  will  now  afford  a  prefump- 
on  againil  tiie  bond. 

S'Ai'Tii  contra.  The  debt  was  difcharged,  againft 
3  executors,  by  the  degth  of  the  co-obligor}  and 
ii;ref  jre  the  caiife  of  a£lion    was  entirely  gone, 

was  confcquently  right,!  that  the  party  fliould* 
i\'e  an  opportunity  of  fhtjwing  the  death.  But  it 
ipears,  upon  the  face  of  the  declaration,  that  the 
)-obligor  was  dead ;  and  therefore  it  was  fulTi- 
ent  caufe  to  arreft  the  judgment.  Confequenily 
is  Court,  proceeding  to  give  fuch  judgment  as  the 
iftriiil  Court  ought  to  have  given,  may  without 
tgard  to  the  bill  of  exceptions,  arreft  the  judg- 
cnt  now,  and  thus  put  an  end  to  the  caufe^ 

Cur:  adv:  vult. 

LYONS  Judee.  Delivered  th^  refolution  of  the 
ourt  to  the  following  effe<5l.  'J  hat  the  plea  of 
lymentwas  improperly  put  in,  by  the  attorney 
iftead  of  pleading  the  dilcharge.  That  this  was 
)ne  through  inadvertance,  and  for  want  of  infor- 
ation.  Conlequently,  that  the  Court  was  right 
I  granting  the  new  trial,  and  allowing  the  plea; 
hich  went  to  exonerate  the  defendant  altogether, 
;  the  death  of  his  tefta t or  dit charged  his  eftatii, 
010  tbe  obligation. 

Judgmept    Affirmeii* 
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If  the  decla- 
ration be  ba4» 
the  defendant 
ihoald  demur, 
or  move  in  ar- 
reft  of  judg- 
ment. But 
he  cannot,  up- 
on  the  trial, 
obje6l  to  the 
evidence  in 
fupport  of  it 
(provided  it 
agrees  with 
the  declarati- 
on,) merely 
on  the  ground 
of  its  mfufli- 
ciency  to 
mainiam  an 
a»^ion. 


APRIL     TERM 
CUNNINGHAM 

againjl 
H  E  R  N  D  O  N^ 


CUNNINGHAM  &Co.  brought  debt  agairi 
Herndon;  and  declared  for  that,  **  Wherci 
**  the  faid  defendant  on  the  i8th  day  of  Aug:^J 
'*  1775,  at  the  county  aforcfaid,  by  his  cert--J 
"  writing,  acknowledged  he  had  fettled  his  xJ 
**  count  with  William  Reid  of  Frederick&urg,  id 
"  remained  indebted  to  him  in  the  balance  i 
"  ;f  88  :  7  current  money  to  be  paid  when  be  ti^ 
*'  faid  defendant  fliould  be  thereunto  requirec, 
"  and  whereas  the  faid  William  Reid  on  the  dr 
''  and  year  aforefaid,  by  his  certain  writing,  ": 
*'  the  faid  bill  of  fettlement  afligned  the  fainp  '» 
"  the  plaintiffs  by  direfting  the  faid  ackaowle<}<- 
"  ment  of  the  faid  defendant  for  the  faid  /"  88 : 7  :a 
"  to  be  underftood  as  due  to  the  faid  plaintifis  far 
"  tranfaftions,  by  him  the  faid  William  Reid  ci 
**  account  of  them  the  faid  plaintiffs  done.  By 
**  reafon  whereof,  an  aftion  hath  accrued  to  ir: 
**  faid  plaintiffs  to  demand  and  have  of  the  faidcc- 
<*  fendant  the  faid  /*  88  :  7 ;  0.  Neverthelefs  Sec' 
riea  nil  debit;  and  iffue. 

Upon  the  trial  of  the  caufe,  the  plaintiffs  fild 
a  bill  of  exceptions  which  ftated,  that  the  pb'  • 
tiffs  offered  in  evidence  to  fupport  the  iffue  joir.J 
on  their  part,  a  writing  in  thefe  words,  *  Spotr 

*  vania  Auguft  i8th  1775-     This  day   £st]|k4  f^J 

*  account  with   Mr.    William   Reid  mercwit  li 

*  Frederickfburg,    and  find  the  bahnce  duft.fr"  \ 
'  me  to  him,  eighty  eight  pounds   fcvcn   fli3^:'-1 

,  *  current  money.     Witnels  my  hand  the  i^y  i^'  | 

*  year  above  written.     Edward  Herndon/ 

Alfo  a  writing,  by  the  faid  William  Reid  03 
the  fame  paper  as  the  above,  in^'^hefe  words, 
"  l8th  of  Auguft  1775,      The  above   acknowle»Jg- 
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mcnt  of  Mr.  Edjvard  Herndon  for  £98:  J^  is  to 
be  underllood  ine  to  Meffrs.   William  Cunnings 
Ham  Sc  Co.  being  for  tranfa6lions  by  me  on  their 
^   account,  William  Rcid." 

'Vo  which  the  defendant,  by  his  counfel  obje6l- 
d  ;  whereupon  the  matter  being  rcfered  to  the 
^onrt,  they  deteri)Uned,  that  the  fame  fliould  not 
te  given  in  evidence.  Verdidl  and  judgment  for 
he  defendant. 

The  plaintiffs  appealed  to  this  Court* 

ROANE  Judge.  After  Hating  the  cafe  pro^ 
;eeded  thus: 

I  will  confider  the  plaliitiTs,  on  this  declarati- 
on, as  Randing  in  two  diffcrc  it  characters,  i.  As 
tfSgnees  of  W.  Reid.  2.  As  real  owners  of  the  debt 
lucd  for. 

Under  the  firft  point  of  yiew,  the  teftimony  was 
improperly  reje^led;^  under  the  fecond,  the  indorfe- 
ment  of  W.  Reid  was  illegal  teflimony ;  and 
therefore  rightly  refufed.  But,  in  either  cafe,  the 
judgment  rendered  for  the  defendant  is  fuilain- 
able. 

In  the  firft  view,    the   n)emorandam  of  fettlc- 
ment  and  indorfement  of  P^eid,   were  proper  teftl- 
mony,  and  ought  to  have  been  aduiittedt  becaufe 
there  Is  a  fubllantial,  if  not  a  literal   corrcfpon- 
dence,  between  them  and  the  papers  dcfcHbed  in 
the  declaration  i  and  if  the  cafe,  made  in  the  dc* 
claration,    is   not   fuch   an  o!ie  as  to  juitify  a  final 
judgment,  for  the  plaintill,  that  was   not  the  pro- 
per time  for  the  court  to  have   made  fuch  a  i?f  ci- 
fiou.     But  when  the  Inferior  Court   has    r^-nScrtd 
a  final  judgment  for  ilie   der-'ndant,  if  tht^re  be  au 
incurable     defect   in    the   de^-luration,     this   c  uirr 
will,  fuOiiin    the  jndtrment;    although,    at   a  prior 
time,  fuch  Inferior  Court  eucd;  to  wit,  in  reject- 
ing the  te  III  mony  offered^  at  the  trial. 

There 


Cunningham 
Herndon* 
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There  is  an  incurable  defdft  in  the  declarali^^ 
confidering  the  plaintiffs,  as  fuinr;  in  cli^ira^lt:!  ^.l 
afCgnees,  The  declaration  indeed  averE,  that  Rc^ 
afligned  the   memorandum  of  ieti lenient   to   tl- 
plaintiffs.     But  thi^  averment  does  not  take,  fro: 
the  court,    their    province   of  decidine,  ^^Ilelh•:- 
there  was,  in  point  of  luw,  ah  i\fr:t^^n>ent  .  r  h;  ; 
And,  in  making  this  dcciiion^  the  courr  v, ill  I    < 
into  the  whole  ftatcment,  in  the  dechrai-'u.     i . : 
latter  part  of  the  cafe  fiated,  is  a  covipLie  /t  ' 
dcse  of  ihQ  former;    it  fhen^s  Uiat  Peid   wxs      t 
owner  of  the  debt,  but  a  mete  agent  of  the  fiiil  • 
tiffs;  and  that  what  the  plaintiiTs  have  termed  r: 
afligciment  is  merely  -a  mtmoraiulaiu  Ly  him,  tl:*.* 
the    debt   acknowltd£;cd  is    the    property    of  :!-. 
plaintiffs.     An  aiTMjnnicnt  prduppofes  a  proper, 
in  the  affignor,  and  a  recovery  mny  be  had  £ga:.  .. 
him  on  the  fr.ilure  of  the  oblig'^r,  on  the  groti^. 
of  a  debt  due  by  J-im   to   the   aiii^^-neej    of  -^vhic], 
the  draft,  called  the  afi\<;iiTr.ent,    is  an  evi<ler-cr. 
Thcfe  prir.cipl'.'s  were  i'  itiLd  by  the  tn(eof  ^V^V  , 
vs  Davzes  1    V^asb.   "ijg;  and  le^ing  the  prc-i't. 
tTanfadion  by  "them,  the   iaea   of  an  afiigiiint-nt - 
cle-irly  refuted.     It  is  ukU  clear,  that    Reid  I:,  i 
never  had  a  property  in  ih.s  dob:;  never  mrant  : 
transfer  a  debt  of  bis   own   to   the   phrintinR;   }-  • 
merely  to  inform   th?  pluintifls,  that  tl-is  d<:-br  r   > 
their   property;  and  he  c.tnnv':  be    inferrt  .1.  {w  -t 
his  memorandum  to  have  owed  ihe  pIa*miifVs;i  IV.  , 
correfpnnding  with   the   fn'm  d"rav;ii   for,  b?;''v,  .- 
merely  their  agent  or  faflor  in  the  whole  b'  '•;  j  ". 
tf  tod  the  apjent   Reid  flrould   ever  be  fied  hy  0 -: 
appellants,  in  the  event  of  the  infolvency  of  t'j 
appcUee,  on  the  ground  of  .*a  debt  imported  tj  V.* 
due  by  the  aflTgnment,  thic  dcch ration,  in  ihi:.  n-- 
tidn,  would  be  a  complete  bai    there-o;  inaf^vch 
as  it  fliews  that  no  debt  was  due,    nor  caii   bo  ::;. 
fered  to  be  due,  from  hi«n  to  the  aprdlants,  from 
the  terms  of  his  iudoHVment  ta!:en  aitcgcther. 

The  cafe,  made  in  the  declnration,  fiicws,  clear- 
ly, that  there  was  no  legal  affignnient  of  the  dtl  r 
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^j^ucftion ;  and,  on  this  ground,  judgment  coulct   Cunningham 
ver   be  rendered  for  the  plaintiiTd,  upon  tht>  de^    .,  '^^ 
LTation*  »^    _— if 

This  view  faperfedes  the  neceffity  of  confi^er* 
J,  whether  the  paper,  in  quettion,  is  in  facl  af- 
fable or  not,  under  our  a6l  of  Affembly^  A 
wflion,    upon  which,    1  (hall  now  pafs  no  opinio* 

• 

Another  view,  under  which  the  plaintiffs  may. 
coniidcred,  on  tliis  declaration,  is  as  real  o\\ti* 
>  of  the  debt.  As  the  latter  appears  to  be  real* 
the  cafe,  although  in  form  they  may  perhaps  «n-. 
le  themfeives  as  affignces,  the  declaration  might 
obably  be  ftiilained  on  the  authority  of  £yrd\'^ 
eke  2.  Wasb^  232;  and  on  thofe  liberal  princi* 
Lr3  of  decifion,  which  dilrcgard  technical  forma- 
Yy   for  the  lake  of  fubi'tantial  juftice. 

But  the  tjucftion  fi^ill  recUrs,  wliethcr,  in  tlii« 
E\v  of  the  fuDJecl,  the  Di  tri6l  Court  did  right  ia- 
jc<Siing  the  tellimony  cfFer^d?  And  I  am  of  opi^* 
o;;,  they  certainly  did  ri.:;hr,  in  fo  far  as  they 
jected  the  memorandum  of  W.  Reid.  Keeping 
e  idea  of  an  affi^rnmcnt  c':t:  of  view,  for  the  pre- 
nt,  W.  Reid,  as  to  the  matter  of  this  indorfe* 
ent,  can  only  be  confideied  as  a  witnefs;  nnA 
hether  his  evidence  wa*,  or  was  r.ot,  relevant^ 

nccclTary  to  corroborate  ihe  lettleracnt  of  the  ' 
jpellant  Herndon,  it  is  clear  that  before  it  could 
'  received,  by  the  court,  it  ouc^ht  to  iiave  been 
ken,  under  the  cuftomary  fanclion.  This  oiot 
:ing  done,  his  memorandum  being,  in  faiJi,  a 
tre  aflertion  of  an  individual,  it  was  rightly  con- 
lered,  by  the  court,  as  InadmilTiblc. 

In  either  view  of  the  cafr  therefore,  I  tTnnt 
le  judgment  of  the  Diftri6l  Court  was  right,  and 
lat  it  ought  to  be  amrmcd. 

FLEMING  Ji^clr:^^.  The  v.o*-^  in  rjuc^RioT^  a* 
fOuated  to  a  promife ;  and  the  Jncmorandum  wa» 


Digitized 


by  Google 


534  APRIL    TERM 

Cuftningkam    a  good  affignment ;    to  conftitute  which  no  par 
„  '^^  cuiar  words  are  neceffary.     I  think  therefore  ih 

erndon,.      ^^^  plaintiff  was  intitled  to   his  a6llon;    and  I  a^ 
equally  clear  that  the  paper  fhould  have  been  *r 
en  in  evidence.     For  it  is  enough,  if  the  plain! 
fliews  a  good  caufe    of  adtion,    and   the  evident 
correfponds  with  the  ftatement  made  in  the  dtd 
ration  ;  which  was  the  cafe  in  the  prcfent  inftar  i 
I  am  therefore  of  opinion,  that  there  was  error 
refufing   the    evidence ;     and   that   the  judgmt 
fliould  be  reverfed»  the  caufe  fent  back  for  a  zi  • 
trial,  and  a  direilion  given  to  admit  the  evideai 

CARRINGTON  Judge.     Atthe  ftage  at  wh. . 
the  caufe  was  in  the  court  below,    I  think  it  v. 
improper  for  the  court  to  decide,  as  to  thevaliil 
of  the  note,  or  of  the  aflignment ;    of  which  tht 
was  a  proferi  in  the  declaration.     They  were  t 
evidence  declared  on,  and  therefore   the    plain  * 
ought  to  have  been  permitted  to  offer  them  to  i 
jury,  in  fupport  of  it.     Whether  they  would  b 
maintained  the  a6lion,  if  there  had  been   a  deror 
rur  to  the  evidence,  or  a  motion  in  arr(?ft  of  Jtc 
Tiient,  is  unneccffary  lo  be  now   decided;    as  t 
caufe  had  not  advanced  to  either  of  thofe  ftagt? 
but  its  progrefs  was  prematurely  arrefted.     In  t 
view  of  the  fubjedl,  the  cafes  of  Broi^n  vs  Pu^r  - 
I.    Wash.  202,  and  Wilcox  vs  Hug  gins   2.  S:r- 
907  concerning  the  a6l  of  limitations,  can  have  * 
application.       Upon  the   whole  I  am    of  opiiJ^ 
that,  as  the  cafe  comes  up,  the  Diftridl  Court  t 
red  in  fupprclllng  the  paper;    that   therefore  t- 
judgmeut  fliould  be  reverfed;    and  the  caufe  ft: 
back  for  a  new  trial,  with  inftru6lions  to  admin 
evidence  ;  fo  diat  the  plaintiff  may  have  an  opf  ■ 
tunity  of  proving  the  note  if  he  can. 

LYONS  Judge.  If  the  declaration  wasb^: 
the  defendant  ftiould  have  demurred,  or  taken  ^i- 
vantage  of  it  by  pleading.  But  he  could  not,  u; 
on  the  trial  of  the  caufe,  objeft  to  the  introdufi' 
of  the  evidence,  if  it  was  confident  with  the  ^' 
claration.       If  the  a6lion  was  not   fuftainable, 
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\ouId  have  demurred  to  the  evidence,    or  moved  Cunningham 
-I    arreft  of  jugment;  but  he  could  not  prevent  the  **'' 

laintiff  from  proving  his  declaration,  by   teftimo-  ^      _^    * 
y^  which  correfponded  with  the  allegations  of  it, 

I  concur  therefore  with  the  two  judges,  who  are 
or  revcrfmg  the  judgment ;  and  fending  the  caufe 
»ack  for  a  new  trial,  with  diredtions  to  admit  the 
evidence. 

The  judgment  was  as  follows : 

*'  The  Court  is  of  opini<^i,  that  thefaid  iudg- 
*  mentis  erroneous  in  thisi  TiaP  the  faid  Court 
^  refufed  to  admit  the  writings,  in  the  bill  of  ex- 
^  captions  ftated,  to  go  to  the  jury  as  Evidence; 
'^  which  were  proper  evidence,  on  the  iffue  ;  and 
'*  the  appellants  ought  to  have  been  allowed  to 
''  prove  them.  Therefore  it  is  confidered  that  the 
''  laid  judgment  be  reverftid  &c.  and  it  is  ordered, 
''  that  the  jurors  verdict  be  fet  afide,  and  that  z 
**  new  trial  he  had  in  tUe  caufe ;  on  which  the  faid 
*'  writings  are  to  be  allowed  to  go  as  evidence  to 
'*  the  jury,  on  proof  of  the  execution  thereof/* 
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IN  this  cafe  the  Chancellor  had  made  a  dc 
^  at  the  September  term   1800  upon  a  forth, 

ing  bond,  from  which  decree  Skipvvith  appeai— 
this  Court.  The  Court  of  Chancery  allowed:, 
for  giving  the  appeal  bond,  which  extenuca 
yund  the  lafl  term  of  this  court.  And  it  bi! . 
cafe  for  delay,  Wickham  for  the  appellee,  ^ 
moved  to  bring  it  on,  contending  that  this  c  ' 
to  be  confidertd  as  the  fecond  term  after  grar .. 
the  appeal.  For  the  time  allowed  Skipwitii 
giving  the  bond,  was  for  hh  own  benefit,  : 
iJiercfore,  that  heOiouldnot  be.pernaitted  to  - 
it  to  the  difadvantage  of  his  creditor. 

But  the  court,  after  enquiring  into  the  prafti: 
denitd  the  motion;  being  of  opinion,  that  thisv 
to  be  confidered  only  as  the  firft  term  after  ibe . 
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RANDOtPHS  Ex'«. 

Qgainti 
RANDOLPHS  Ex*i«, 

rHIS  was  an  appeal  from  a  deeree  of  the  High  __ 

Court  of  Chancery,  where  Thomas  Randolph    r^?.*^^*^ 
rviving  executor   of  John  Randolph  deceafed,  ^^*  !!^^ 
ought  a  bill  againft  David  Meade  Randolph  and  ^d. 
hers  ejcecutors  of  Richard  Randolph  dece^lled^        Efpf^i^ 
iting,  vrherc  if   ap- 

pcaredy     that 

That  Richard  Randolph,    the  elder,    died  !n  "j^J^'^f.y^^ 
4     ieavirtg  a  widow,  fome  daughters ,  four  funs,  pjamtiiii  tei- 
wite  Richard  (his  cldeft  fon,  and  oi;e  of  hises-  tarur    ro   xh^ 
utors,)  Brett,  Ryland  and  John;  at)   of  wht^m  (icLuuanutef. 
efincedcad-     That  the  teftator  A^.ifed  lands  tat^^r,  -tttrtii^ 
d  Qayeg  of  coitfiderable  valup  to  his  fjid  foRi ;  n^pjl^^l^c^^** 
d  being  poffeffed  of  ^  great  perfonal  eftate,  and.  ^ 
ving  debts  putftanding,  more  than  fu^cient  as*  - 
fuppofed  to  pay  hjs  debts,  as  well  as  of  a  !:irge 
i6i  of  }and  in   6edf<drd^  containing  upward^  of 
1,000  acres,  tben  unpatented,     JJe  devifed  all  the 
siduum  of  his  eftate  (which  included  the  faid  tra6l 
unpatented  land)  to  be  equally  divi4ed  betwi?e% 
9  (aid  four  fans. 

That  the  fald  Richard,  the  fon,  qualified  as  ex* 
utor;  received  the  profits  of  a  confiderable  pni!t 
the  eftate  allotted  to  the  younger  fons ;  colleft- 
the  debts  due  the  teftator;  and  fold  the  iai) 
a  A  pf  unpatented  land;  but  never  made  up  an^ 
count  of  his  admiaiftration  \  nor  did  he  ever  ao^ 
unt,  with  his  brothers,  for  their  proportipn  oF 
e  rejiduaiy  eftate>  although  conliderab|e* 

That  the  faid  John  Randolph  being  very  yoQn|^ 
the  death  of  the  teftator,  lived  with  the  fai4 
ichar4  his  brother,  for  many  years;  andfomf 
ne  after  he  came  of  age*  That  the  faid  Rtchar4 
cdLve4^e4*fi»Fi>  nad  profits^  of  )^>e(Ute,  fur» 
_  ;vi*a4 
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Randolphs     niflied  him^    with  fuitable  and  neceffary  thi: 

^    ?'• .         and  probably  made  him  advances  in  money. 
Raudolpht.  r  ^  j 

That,  on  the  3d  of  April   1764,  the  faid  J 

Randolph  gave   the  faid  Richard  his  bond,  '• 

£  635  :  15'  I  current  money;  but  the  plaintiff 

reafon  to  believe,  that  this  bond  did  not  incl 

m  full  and  final  fettlement,   of  all  their  accw* 

to  that  period ;  but  was  rather  intended  as  an  e 

dence  of  the  advances  made,  by  the  faid  Rich 

to  the  faid  John  j  fubjeft  neverthelcfs  to  a  fiir 

fettlement,  when  the  accounts  of  the  eftatc  of ' 

faid  Richard  Randolph,  the  elder,  ihould  be  nu 

up.     For  the  faid  John  Randolph  having  cnt?  ^ 

into  an  agreement,  with  Meffrs.  Capel  andthg- 1 

Hanbury,  of  London,  for  a  loan  of  jf  4000  1l 

ling,  the  faid  John  Randolph,  outofthat  fiim,  p 

the  faid  Capel  and  Ozgood  Hanbury,  the  fcrr 

^960 :  13  : 6  fterling,  due  them  from  the  eftatc 

Richard  Randolph,  the  elder,  and  chargeabk, 

courfe,  to  his  executor ;  with  whofe  privily  : 

approbation  the  fame  was  paid;  and  the  phir 

has  no  doubt,  the  fame  was  to  be  accountedfoi 

him,  at  the  final  fettlement. 

That  this  payment  is  proved  by  a  mortgage  fr 
the  faid  John  Randolph  to  the  faid  Capel  and  ( 
good  Hanbury,  dated  the  lod  of  Februarj'  17 

That  the  faid  John  Randolph  and  the  laid  R: 
ard  Randolph  his  brother  being  both  dead,  a  : 
was  inftituted  in  the  General  Court,  by  Da 
Meade  Randolph  a  fon  and  one  of  the  ei^cutor^ 
tlie  faidlaft  named  Richard  Randolph,  ujxm  : 
bond  aforefaid,  which  had  been  affignedhimi 
his  father,  in  his  lifetime  j  but  the  plaintiff  koc 
not  for  what  confidcra-ion.  In  which  fuit,  t 
faid  David  Meade  Randolph,  afterwards,  obtw 
ed  judgment  in  the  Diftridl  Court,  in  April  17^ 
f>r /^  1271 :  10:  2  and  cofts:  Which  he  threa^c 
to  inforce-  without  any  dedu6\ion  ;  ahhough  * 
faid  John  Randolph  never  received  any  fatisfaft' 
for  the  faid  £  960 : 1 3  : 6,  paid  Capel  and  t>«g^ 
Hanbury  a^  aforefaid,   as  the  plaiutiSf  believt- 
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or  hath  the  faid  Richard  Randolph's  adminitfra-  lUndolph* 

on    account  ever  been   made  up^  I'o  as  to  aicer*  ^   ,    . 

lin,  whether  any  thing  was  due  thereout^  to  the  ^          ^-^' 
lid  John  Randolph. 

That  the  plaintiff  hath  requefted  the  faid  David 
leade  Randolph  to  account  concerning  the  adnii- 
lilration   aforesaid;    to  give  credit  for  the  faid 

960:  13:6  fterling,  paid  Capel  and  Ozgood 
lanbury;  and  to  let  a  full  and  fair  fcttlement,  of 
11  accounts  between  their  teftators,  take  place* 
^ut  Tie  refufes  to  do  hy  in'iftiQg  that  the  faid  fum 
f /^  1.27  I  :  10  :  2  is  not  iubjc6l  to  any  dedu61ion, 
nd  that  the  faid  John  Randolph  had  1^0  fett  off 
^ainft  the  faid  bond;  although  the  plaintiff  al- 
.  Jges,  that  the  bond  having  lain  more  than  twen- 
y  years^  without  any  claim  made  tlureon,  affords 
flrong  prefuniption,  that  fome  right  to  a  dilcount 
lid  exill:  And,  as  the  payment,  to  the  faid  Ca- 
;cl  and  Ozgood  H anbury,  was  made,  fome  years 
ubfequent  ta  the  date  of  the  faid  bond^  and  to 
iifcharge  a  debt  piTOerly  payable  l^  the  faid 
lichard  in  his  chara(^er  of  executor,  out  of  the 
:ll:ate  of  his  teftator,  which  was  amply  fufficient 
or  the  purpofe;  as  the  account  of  his  adminiilrar 
ion  had  never  been  made  up;  and  as  the  receipt 
granted  to  the  faid  John  Randolph,  for  the  money 
>aid  to  the  faid  Hanbur)'s  expreffes  (as  the  plain- 
iff  hath  been  informed  and  believes)  that  it  was 
10  difcharge  a  debt  duo  from  the  cllate  of  Richard 
Randolph,  the  elder,  and  was  fubi'equent,  in  date, 
to  the  bond,  the  plaintiff  has  no  doubt  but  that 
fome  fuch  fettlement,  as  above  mentioned,  was 
to  have  been  made  between  the  faid  John  and  Rich- 
ard; which  mi^ht  have  been  prevented  by  the  death 
of  John,  and  '.he  fiieceeding  confulion  occafioned 
by  the  war;  and  might  have  been  further  inter- 
rupted by  miiplacing  of  tlie  receipt  ,  the  exiftence 
of  which  tl  e  plaintiff  duubts  not,  and  trufts  he 
ft  all  be  able  to  prove,  as  well  as  the  p?)  menr  of 
the  faid  /  960:  13:6  tlerling  in  manner  above 
mentioned. 
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The  bill  riiercfore  prays  a  full  ailfwer  to  t\ 
bremifei,  interrogates   the  defendant   David 
kandolph,  asco  the  confideration  of  the  faidbor: 
the  payment  of  the  faid £  g6o:  t^i6  fterling,  a 
the  confideration  of  the  aflignment  to  bimfelf : 
likewif:-  prays  a  full  fettlement,    of  all  accoj^ 
Between  the  faid  John  and  Richard,  as  well  t'v 
of  a  private  nature,  as  thofe  which  nl;iy  rdate 
the  eftate  of  Richard  Randolph  the  elder :  tr 
Credit  may  be  alk^wed  the  faid  John  Randolph,  'r 
the  faid  £  960 1 13 : 6  fttrling,   with  interett  fr 
the  time  of  payment  t    that  the  defendants  p. 
make  up  an  account  of  their  teftators   adminiiln 
tipn,   on  the  eftate  of  the  faid  Richard    Raodc' 
tile  eldei^,    and  credit  be  allowed  the  faid  J 
Kandolph  for  his  proportion  of  the  refiduarj'  ti:/ 
if  any ;  thit  the  faid  David  Meade  Randolph  i: 
fee  enjoined  from  further  proceedinjs,  oafaisjiw 
toent  J  and  for  general  relief* 

To  this  bill  Jefman  fiaker  taade  an   affiiar; 
^  That  iome  time  previous  to  the  late  war,  ab: 
''the  year  1774;  he  thinks  he  was  appointed^  : 
**  aa  order  of  Henrico  Court,    a  commiffiwier 
*'  examine  the  account  of  the  adminiftration 
"  Richard  Randolph  upon  the  of  his  • 

*'  ther  Richard  Randolph  the  elder*  Progr; 
**  was  made  iil  the  fettlement  j  hut  in  confeqst: 
*'  of  the  interruption  ocafioned  by  the  wa^,  ■'' 
'*  fame  waft  not  finiflied;  nor  doth  he  believe,  tl. 
*'  an  account  of  the  adminiftration  afore  faid  v- 
*'  ever  made  up,  and  rendered  by  the  faid  Hi- 
"  ard  Randolph  5  nor  any  fettlement  made  wi 
"  his  Brothers  Brett^  Ryland  and  John,  who  wer 
"  interefted'ln  the  eftate  of  Richard  KandoliA  ir 
**  elder*** 

The  anfwer  of  David  Meade  Randolph  fta^^ 
That  the  faid  Richard  Randolph  his  father,  a  \i''- 
before  his  death  (in  confequence  of  the  defend;^ 
having  been  his  fecurity  for  feveral  fums,  and  2 
fo  for  his  adminiftration  of  Ryland  Randolph 
eftate,    and  haviag  alfo  paid  for  him  £ 
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nigaed  the  faid  bond  to  the  defendant,  on  tlie  3I 
£  March  1785^  to  the  ule,  expreffed  in  the  aflign- 
lent),  but  die  fame  was  intended  as  an  indenuii* 
/  to  th^  dej^ndanl  for  his  fucnricyiblps  and  ad*, 
unce  aforefaid*  That  his  father  was  executor, 
j\d  he  believer  fole  a6Hng  executor  of  the  faid 
vichard  Randolph  the  elder;  but  believes  the  iaid 
ohn  was  entitled  to  nothing  or  very  little^  as  enc 
•i  the  refiduary  legatees^  for  the  defendant  has  of- 
en  heard  his  father  fay,  that  after  the  teftatorj 
iwOts  were  paid,  there  was  notiung  to  divide;  cx- 
:  pt  a  debt  due  froiii  Coloiicl  R.  Bland  and  from 
lis  brother  Brett  Randolph,  the  amount  of  which 
he  tLfeudant  d©esuot  know,  but  the  fame  were 
ic  v^er  receiv^ed.  That  the  defendant  knows  not 
vh^iUcr  tiic  Bedford  lands  were  ever  patented,  or 
[:>Id  by  hib  father ;  in  iliort  he  knows  nothing  about 
iif^m  ;  but  when  the  defendant  was  in  that  county 
^e  iinderitood  tticy  were  barren,  and  not  worth 
5.i,  per  acre.  I'liat  the  faid  John  lived  with 
chc  defendants  fath'w-r,  until  his  marriage;  which 
vviis  i^o\ne  time  after  he  came  of  age.  That  he  was 
an  cxpcnfive  your.gnian,  and  thr  teftntor  furnilh- 
ed  him  with  very  lar^e  fiims  of  m:  ney  frmt)  time  to 
t'r.ne ;  and  ini|rGrtcd  goods  for  liini,  to  a  great 
ancHint,  from  year  to  ycar^  as  a  '^  hy  the  aa^ 

ncxed   account,  from  the  books  ..    laid  Rich- 

ard; and  by  wliich,  in  1702,  there  wus  ;a  h.ii:ture 
due  the  tellator  of  645  ;  15  : 7.  i  hat  tlie  fiud  ac- 
count is  carried  down  to  1769,  whrn  the  halaticc 
due  was  /  641  ;  13  li^  and,  1>y  iiifpeClin^  the 
account;  it  a[:)pear8,  that  the  fakl  Richard  cortti- 
nued  to  make  advances  to  him,  and  has  credited 
h;ni  for  confiderable  fnms,  but  the  balance  alnioil 
always  continuing  nearly  the  amount  of  the  l>ond. 
That  it  is  probable  the  faid  Richard  never  may 
have  made  up  any  account  of  his  adminiftration, 
on  the  eftate  of  the  faid  Richard  the  elder;  but 
the  faid  Jolm,  who  had  attained  his  age  of  i,x 
years,  fome  time  before  the  bond  was  given,  ne- 
ver would  have  entered  into  it,  if  he  had  not  becMi 
fatisHed  that  his  brother  Richard,   as  executor  of 
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Randolphs      His  father,  owed  him  hothingj  and  at  thisdifb&cf 
ft   Tl  h       ^^  ^^^^  ^  Court  of  Equity  will  prefume  fo,    unlcU 
^  ^  ''     there  was  any  fuggeftion,  or  proof  of  undue  kiflj- 
ente;  for  which  ihc-re  is  not  the  fmalleft  grouni, 
either  from  the  chara6ler,    or  conduct  of  the  fa  id 
Richard.     That,  ahhough,  the  eftate^,  devifed  tht 
faid  John,  were  confiderahle,  yet  it  is  welltnowr. 
that  Virginia  eHates,  at  a  ditVance  are  not  profits 
ble  ;  that  the  faid  Richard's  under  his  own  eye  wer^* 
not  fo ;  and  it  is  probable,    that  the  expences  of 
the  faid  John  were  more   than  the   profits  of  his 
cdate.      That   as   to  tlie  length  of  tintc,    which 
elapfed  aFter  the  date  of  the  bond,  before  any  lle[o 
were  taken,  with  refpe<5t  thereto,  it  w»«  to  be  ob- 
ferved,  that  the  faid  Jc^n  was  tlie  brother  of  tkc 
faid  Richard  J  who  alwi)  3  had  an  averiion  to  quar- 
rel, as  well  as  to  bring  fuit   againil   his  brother. 
Befides  eight,  or  nine  years  of  the  time  were  dur* 
ing  the  war;  near  fix  of  which  arc,  by  the  a<Sl  of 
Alfembly,  but  one  day;  fo  that   no  conclufive  ar- 
gument is  to  be  drawn,  from  the  length  of  time. 
That,  inftcad  of  a  dedudlion  for  the  £  960 113:6 
fteriing,  tlic  dtFendant  is  advifed  a  contrary-  con- 
clufion  ought  to  be  drawn ;  becuufe  the    faid  John 
Randolph  miUl,  at  the  time  of  executing  the  faid 
mortgage,  have  been,  at  leaft,  26  or  27  years  of 
age;  hiid  been  fome  years  married,  and  muft  have 
known,    whether  it   was   incumbent,    on  him,  to 
have   fecured   that  fum,    to   the    Hanbury's,  nj\i 
therefore  took  upon   hiinfclf  to  pay  the  amount  of 
his  fathers  debt  to  the  hoiil'e?     Which  aflertion  is 
corroborated  by  an  account  from  the  houfe  of  John 
Hanbury  and  company  dated  in  175     5  by  which, 
there  was  then  due  to  the  faid  houie,  a  balance  of 
;^  493  :  10:8  from  the  eftate  of  the  faid  John,  irif- 
ing  as  the  defendant  prefumes  for  neceffaries  im- 
ported for  the  ule   of  his  eftate ;  and  it  cannot  be 
prefumed,    that  the  iaid  John  would  have  given 
his  bond  for  £  600,  if  nothing  was  due  from  hini; 
and  afterwards   mortgaged  his  cllate,  for  upwards 
of  ^  900  fterling,  if  not  due  alfo.     That  the  fa6ls, 
ftated  in  the  bill,  appear  to  be  the  fuggcftions  of 
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j^man  Bakery  who  knew  a  great  deal  of  the  tranf-     RajKU4|A» 
a6lions  between  the  faid  John   and   Richard;  and  Jj'^ 

to  whom  the  defendant  flicwed  the  bond  before  he  f  ^"^®w; 
brought  ftit.  That  Baker  looked  at  it  for  lome 
time,  as  iC  endeavouring  to  recolltil  the  tranfa6li- 
on,  and  jthen  oblerved,  that  he  was  fatisfied  the 
money  w?is  due,  and  mufl  be  paid;  or  words  to 
that  effect 

In  June  1796  general  replication  an4  commiiE- 
ons; 

In  January  1797  the  caufe  was  fet  for  hearing. 

There  is,  in  the  record,  a  copy  of  the  will  of 
Richard  Randolph,  the  elder,  dated  the  iStb  of 
December  1747 ;  and  proved,  and  recorded  in 
June  1749- 

There  is  alfo  a  copy  of  the  mortgage  from  Johw 
Randolph  to  the  Hanbury's,  dated  the  22d  of  Fe- 
bruary 1768.  Which  reciting,  that,  ,*^  Whereas 
the  faid  Capel  and  Ozgood  Hanbury  have  agreed 
and  undertaken  to  advance  and  lend  unto  the  faid 
John  Randolph,  the  fum  of  four  ihudfand  poj.-..., 
fterling  money  of  Great  Britain  (irxludiiigthc  fum 
of  fifteen  hundred  and  feventy  four  ponnds,  fix 
(hillings  and  fix  pence  fterling  money,  due  from 
Ryland  Randolph  i£fquire,  to  the  faid  Capel  and 
Ozgood  Hanbury ;  and  alfo  tlie  fum  of  ninehun^ 
drcd  and  fixty  pounds  thirteen  fliillinga  and  i\x 
p^nce  fterling  money  to  them  due,  from  the  eftatc 
of  Richard  Randolph  of  the  county  of  Hi^nrieo  Ei- 
quire,  deceafed.'*  Proceeds  thus,  "  Now  this  in« 
denture  witnefTeth,  that  for  and  in  confideration 
of  the  faid  agreement,  and  alfo  in  confideration  of 
the  fum  of  twenty  fliillings  to  the  faid  John  Ran. 
dolph  by  the  faid  Capel  and  Ozgood  Hanbury  ia 
hand  paid  &c.''  It  was  re-acknowledged  in  O<5l0- 
bcr  1768,  and  again  in  November  I768,  In  May 
1768,  it  was  recorded,  in  the  General  Court. 

Thelaft  account  fpokea  of,  in  the  anfwer,  ig 
ia  thefe  \yprd^; 
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Jbn^l^hs         •♦Dr.    The  eflate  of  Col.  Richard  Ranilolplii 
^    y,  _.        account  pf  John  Randolph.  Cr 

V  ny"  ""^     X75t    To  balance  of  John  RaBddpVs 
JA:xf         account  then  fent  him. 


J  493  J^ 

Tointereftfrom  faid  date  till  paiiL 

(E.  E.)       J.  HANBURY,  I^Co, 

February  agth^  JJSZ*^ 

tn  March.  1799,  the  Court  of  Chancery,  upoi 
a  hearings  difmifled  the  bill,  with  cofts.  Frou 
which  decree^  the  plaintiff  appealed  to  this  court 

Rahdolpk  for  the  appellant.  It  does  not  ap* 
jear  that  there  ever  was  a  fettlcment  of  the  cx^ 
cucors  and  guardians  accounts;  which  ought r: 
kave  be^n  done,  as  there  was  a  lar^e  body  c! 
lands,  and  a  confiderable  refiduary  eftate  appro- 
•priated  to  the  purpofe,  of  paying  the  teftators 
dcfars;  which  muft  not  only  have  been  fuflicient 
fcr  that  purpofc,  but  probably  left  a  furplus.  >\d. 
ded.  to  which,  the  profits,  of  John  Randolph's  owi 
rftate,  muft  have  been  very  great,  during  his  lo;ig 
inmorityj  and  it  ought  to  be  {hewn,  how  they 
Were  difpofed  of.  Befides  the  great  payment  raadi 
to  the  Hanbnrys,  on  account  of  the  eftate, 
"feveral  years  after  the  bond  was  given,  entitled 
the  plaintiff  to  a  difcount  for  that  fum ;  and  ought 
to  have  been  io  applied.  At  leaft  a  ftfrther  oppat* 
tunity,  of  enquiring  into  the  matter,  ought  to  have 
been  afforded  the  plaintiff,  by  fending  the  caufe  to 
account,  before  a  commiffioner.  1  he  antiquity 
of  the  bond,  moreo\xr,  affords  a  ftrong  prefuinp- 
tfon,  of  its  being  fatisfied.  Otherwife,  it  is  not 
eafy  to  conceive,  why  it  was  fuffered  to  remain, 
C^Iong,  without  payment  having  been  enforced, 
«r  even  demanded.  The  account  in  the  record 
f^Iated  to  another  John  Randolph^  and  not  to  this 
John  Randolph;  who,  on  account  of  his  tender 
y^ars^  cottJd  have  h^d  up  account  againfthimr 
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Call  and  Wickr am  cQntr-a.  An  account  wotill     Sindolpht 

ve  been  improper,  after  fo  great  a  diftance  of    j.  ^'i«k- 

ine,  when  j^e  «;ircuniftance$  mirfl  all  hi^vc  bceil    *^"°^*Py» 

rgotten,  and  the  evidences  loft.     I'pr  as  on  the 

le  hand  the  payments  cannot  bf  known,  foonthe 

her,  the  property,  debts  and  tranfadliona,  muA 

ive  effaped   all   rccolle6lion :       Infomuch,    ihat 

a  haps  the  delivery  of  a  fingle  flave,  or  any  othetf 

uc|e  could  not  now  be  (hewn.     The  Court.there^ 

ire  will  not,  at  this  day^   indulge  aninciuir^-intd 

ch  flale  matters;   4  £ro»  cb,  rep.  258,     \Vhkh 

lie  exprefsly  applies.       For  htre  the  teftiitor  h^^ 

in  bj^,  and  fuffered   the  eftate   to  be   dHlributed, 

id  then  the  appellant,  in  the  language  of  iht:  judge 

lere,  corner  forward  to  denian4  an  account,  ajt^f 

le  right  has  been  fojong  stfpt  on,  of  trahfjfliuns 

riginating  above  half  a  centurj'  ago.     1  he  giant- 

ig  of  which  requeft  would  expofe   the  appellee  tQ 

very  poflible  inconvenience.      But  the  hond  13  v^ 

refumptionof  a  ietilement,    until  the  contrary  13 

ie\yn  ;  and  the  l^ng  acquiefceqce  afterward^  pon- 

rms  the  prefumpiion  ;  efpecially  as  j.he  mortgage* 

:felf,  would  have  been  an  incitement   to  dcmani 

I.     Added  to  which,  Richajfc  Randolph,    \yhofe 

hara6ler  is  not  impcache<i^nngned  this   bond  to 

is  own  ion  a^s  a  fecurity  ,    and  it  is  not  probat>le) 

hat  he  would  have  done  fo,  if  he  had  not  conlider* 

d  it  as  adually  due*     The  mortgage  was  a  traniV 

6lioA  between  John  Randolph  .and  the  Hanburys; 

i^d  therefore,    Ori6Uy  fpeakjng,    is    no  evtdevice 

gainft  Richard  Randolph:       Rut  allowing  it   tbe- 

uUeft  force,    yet  it  was   probably   no  mofe   th»i| 

ohn  Randolphs   own  ftiare  of  the  debt   due  frqm^ 

he  eftate;  and  although  the  mortgage  llntes  it  a$ 

noney  iorro'ived^    that  was  merely  the  miftake  of 

he  writer,  and  proves  nothing.     Befides  the  bond 

s  due  to  Richard  Randolph  in  his  own  right,  and 

:he  lum,  mentioned  in  the  mortgage,    was  a  debt 

lue  from  the  eftate.      So  that  the  mortgage   could 

lot  form  a  proper  difcount  againft  the  bond.     The 

anfertainty,  in  all  thefe  maiterSi    if  alone  fuf* 
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ftoiMt,  to  repel  the  application  for  an  accoor 
leoaufe  it  ptovcB  how  unfatisfa6lory  the  enqu 
IDoft  btfy  and  to  what  diiSculties  it  would  expc 
tbe  partiei  againft  whom  it  is  prayed*      The   act 

2ulty  of  the  bond  was  a  proper  fubjeA  for  the  co3 
deration  of  the  jury ;  and  they  have  decided  it  i 
lavor  of  the  creditor.  Befides  the  delay,  to  foe  w 
4a  the  bond,  is  accounted  for,  by  the  anfwe: 
mni  wa«  owing  to  the  family  conneflion^  and  tb 
^endfliip  between  the  brothers. 

IIakdolph  in  reply.  If  the  appellee  would  k 
under  any  difficulties  in  taking  the  account,  it  ^ 
the  fault  of  his  own  teftator  ^ .  who  ou|^t  to  hai^ 
come  to  a  fettlemeot,  at  an  earlier  period.  But  ^ 
it  is  not  ftat^  that  any  vouchers  are  loit,  it  docs 
not  appear  that  there  would  be  any  inconvenience 
in  taBng  the  accounts  If  it  were  true,  that  th^ 
bond  was  given  for  tranla^ons  between  Jok 
Randolph  and  Richard  Randolph, '  yet  the  debt^ 
taken  up  by  the  mortgage,  was  nore  than  fu£- 
cient  to  pay  i^,  and  ought  fo  to  be  applied.  The 
<5afe  from  4.  £ro»  inftead  of  repelling  the  applica- 
tion for  an  acicount,  cont^ns  principles  jezprefkh 
|nroving  our  right  to  it. 

Hay  m  the  fame  fide,  f nfifted,  that  it  waJ 
plainly  to  he  infered,  from  the  wh<de  coinpI»ios 
of  the  cafe,  that  the  bond  was  gWeft  on  accounr 
of  tranfafUoos  r^Isitiog  to  the  eflate;  and  if  fo, 
tbea  tbat  the  nertgage  was  a  ^lear  &tis&£UoD  <^ 
it. 

Cur:  adv:  tulf* 

LY0N3  Judge«  Delivered  the  refolutSon  of 
die  Court.  Tiat  there  was  no  error  in  the  dc* 
£t[ce  i  and  therefore  that  it  was  to  be  afltrmed* 

JDjscree  Affirmed. 
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^  I£LD  filed  a  caveat  in  the  LatidOlKce  againft 
1       any  patent  iffuing  to  Culbreath.     Which  ca- 
s-at  is  in  thele  words:     "  Let  no  patent  ilTae  to 
I'hpmaa  Culbreath,  for  thirty  eight,  and  a  quar- 
ter Jicres  of  land,  furveyed  for  him  the  thirtietK 
day  of  (>61ober  one  thoufand  feven  hundred  and 
eighty  eight,  by  John  Hollo  way,  afTnlant  to  Sa- 
muel Dedmait  furveyoi*  of  Mecklenburg  county, 
and  bouiTded  according  to  the  faid  ftirvey  as  fol- 
lov^s:      Beginning  at   a  white  oak   on   Gralty 
creek,  from   thence^  North  thirty  nine  degreed 
Kaft  (ixty  fix  poles  to  corner*  pointers  iu  John 
Clark's  line,  from  thence,  Sonth  elglit  dejree^ 
£a(l  one'hundred  and  eiglity  fmir  poles  to  Wil- 
'  itams^s  corner  poft  oak  in  Thomas   Field^s  line^ 
from  thdnce,  North  eighty  three  degrees  Weil" 
h£ty  fix  poles  to  a  maple  on  Grafly  creek,  thente' 
down  the   fame,  as  it  meanders,  to  the  begin-* 
nirtg:     And  now  cuveatcd,  and  claimedby  Tho- 

•  niafi  Field,  of  the  faid  county  of  "Mecklenburg, 

•  toi  the  following  reafons : 

*^  Firft,  becaufe  all  the  land  contained  in  the 
'  fnid  fnrvey  and  plot  is  the  proper  eftate  of  th« 
'  faiJ    Thomas  Field  in  fee  fimple,  and  is  include 

•  ed  within  liis  ancient  and  known  lines,  duly 
'  p  roc  e  ill  oiled,  and  in  quiet  and  peaceable  pofleili* 
^  on  of   the   laid  Thomas '  Field,  and  thofe  vvhofe 

•  eftarc  he  hath  and  cTarmcth  under  the  devife  of 
'  his  late  fr.ther  Theophihis  Field  deceafed,  in  his 

•  laft  will  and  teftiiiiw-ut,  for  the  fpace  of  fifiy 
*•  year^  Tail  paffc,  appropriated  and  occupied,  with 
'  a  vifible  porfonal  oroperty  thereon  of  futficient 
•^  value  to  pay  and  difcharge  all  the  quitrcnts  and 
'^  land  taxes,  wherewith  the  fame  was  ever  charg^i- 
''  able.  . 

Secondly 


IntjtS  C. 
located  a  land 
office  treafury 
warrant,  iflii- 
ed  a  9th  Nov. 
1783,  on  lands 
on  the  £ailcni 
waters  j  F. 
(who  tipon  the 
trial,  did  not 
prove  any  ti* 
tie,  in  him  * 
felf,  to  the 
lands  located) 
entered  a  ca- 
veaty  In  the 
land  office,  a* 
gainft  a  pa- 
tent to  C. 
The  Diftria 
Court  gave 
judgment  in 
favor  of  C. 
and  this  Court 
affirmed  it. 
What  is  a 
good  £ntr/. 
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fidi  Secondly,  bftcaufe-*all  quitrents  %Qf\  land  tni 

^  ik'    t      **  ever  due  upon  the  faid  land,    have   been  di 
^ulbrcath.     a  ^^d  regularly  paid  by   the  faid  Ihor las  Fk 
*' and  his  predeceflTors  in   the  freehoM;  agree 
**  to  the  qtuntity  e;cprcffed  in  the  old  furteys  3 
•'  grants^ 

"  Tliirdly,  bccaufethc  f?id  Thomas  Field,  w 
*'  in  a^^ual  poffeffion  of  the  laid  land,  at  tiie  tane 
*'  the  faid  furvey: 

**  And  fourthly,  becaufe  the  faid  furvey  3- 
**  plott,  arid  the  Jrecdrd  anj  return  thereof  are  i 
**  regular,  improper  and  contrary  to  law.** 

At  Mecklenbiirg  County  Court  November  17? 
ajury  were  in'ipanneled,  toJindsucofjS/arareviffi 
fial  to  the  cause^  and  n^t  r^r^ed  b\  the  partA 
The  record  then  ftates,  that  "  It  app<jaring 
*'  the  Cour|:,  that  rhe  warrant,  under  which  th 
**  defendant  clajms,  iffucd  previous  to  an  a6^ 
^\  Affeinbly  pa 0^4  in  rhe  ye»r  ot^  thoutWnd  fevec 
^  hun^^ed  and  eighty  five,  dirtn^iug  the  roanmr 
*'  of  obtaiFiinj;  rights  to  untippropriated  lands^  f. 
**  the  eaftern  waters,  ar.d  thu  furvey  aforefaii 
*' made  in  confequence  ofnn  entry  by  the  fa'i 
**  warranty  And  that  the  faid  defendant  has  b  ^ 
*'  right  to  a  grant  by  virtue  of  the  faid  furvey  iin- 
**  der  the  faid  warrant :  Therefore  it  is  coniidv.'-- 
*'  ed  that  a  grant  iffue  to  the  plaintiff  for  the  fai^ 
**  lands,  lipon  his  complying  with  the  laws  in  fuc'\ 
^*'' cafes  made,  and  that  he  recover  againft  the  dc- 
*»fendant  his  cofts/* 

The  defendant  iiled  a  bill  of  exceptions  to  the 
foregoing  opinion  of  the  Court ;  which  ftated,  thsc 
tlie  defendant  offered  in  evidence  to  the  jur)'  a 
Land-Office  Treafury  Warrant,  dated  the  29rh  of 
of  November  1783,  iffued  to  Daniql  (barter  for 
300  acres  due  him,  in  confideration  of /f  48ocur- 
rent  money  paid  into  the  public  Treafury.  And 
affigned  by  Carter  to  Harper  ;  and  by  him  to  Sa- 
muel Dedman :  Who  affigned  two  hundred  acres 
thereof  to  Mitchell  \   and  likewife   indorfed  that 


be 


Digitized 


byGoo'^le 


O  t     THE    YEAR    t56U 

^had  furveyed  ^^l  acres  of  ihe  warrant  for  Cnl* 

fath.  That  the  defendant  alfd  offered  in  cvi- 
cc  an  entry  "in  the  f^lowing  words:  *'  April 
wli  1788  Tnonias  Culbrcath  enters,  by  tand^ 
Sa.cc  TreafuVy  Warrant  No*,  zr^^gco^  granted, 
^Daniel  Carter,  and  dated  the  2yth  day  of  No-, 
Srcmber  178,,  for  all  the  vacant  lan^,  betw^eu 
[the  lines  01  John  Clark,    Th  ^irtas  F^ield,    James^ 

WUliams,  and  Williaui  Cutbre^'-h  dcceafed,*^* 
'hat  hw  alio  ofTcrefl  in  evidence  a  lurveV,  wWch. 
-.^Irts  at;  a  cornef  White  Ouk    on    GrilTy  crbek^ 

-Mice  to  corner  poi.itt'rs  in  John  (^larks  line, 
uncc  to  Williams*-  corner  |)olt  U:\k  in  T  Fields 
-.L',  Thence  to  a  Mc';)lc  on  Graffey  cr"eek,  thence 
).vf\  the  f.inif^  a«i  it  ir..  andcrs,  t3  thfe.  'beginning. 
hut  the  pi  rintiif  prayed  ju'U;'n6nt  of'ihe  Court,. 
c:::ur>j  tiie  dcftMuin.it.  hud  located  the  faU  warrant, 
-:  1  tnds  lyi!;2;in  Mjcuh.  n^iirp^  county,  and  not  on 
!vj  wcllcrn  waters,  oi^  \vhl(  !i,  :;ione  the  pinintiff. 
"I.iKd  i-ie  d'jfeiuvint  h?A  a  r'it;iil  to  locate  the  fa:l^ 
r^cvz:iU  iince  the  i'.iiJ  act  of  1 785;  and  that  the 
.rriri  was  of  that  optniJil.      7  he  defendant  pray- 


.1  ail 


wiiicli  wad  renid'd  by  the  Court, 


'i-!^c  DMr!cb  Court  c^rant.^  1  a  -writ  of  L^crfcdc 
~  t^  C\j  ju  if;;;c  ir ;  wnich  tJicv  r-jv-riod  (^i>rc?,!:j^e 
\2r*j  wtrc  A  )  i:\\c^  {ox.\:\Xh\  the  J'lry,  riar  iverc 
'le  jjry  diuh.:.'gcd)  and  ret.iiited  tiic  c^mfe  r)r  far- 
Tjr  proC'Vjui'i'  3.  At  a  fit'ire  •*.onrt,  it  wa^  frot 
■>  'btr  rules,  r>r  an  iifie  X6  be  made  n p.  Which 
r-or,,  H  another  c  >  irt^  was  i\»t  ar»ili»,  on  the 
I'iintifT-.  niofion,  and  the  caule  put  upon  the  rffae 
ecket* 

In  May  1797  ^  H^^}'  were  rhar|jcd,  is  f::d  srb 
:Sls  as  fire  7natcr:irl  to  ibc  cri/sc^  not  i:(fr^pJ  l^ 
)c  parties:  '  Wiio  fo  :nd  a  vcrdici  in  thelc  words: 

*^  We  of  t1:c  jr.ry  find  the  land  ^va^rm3tln  th^r^ 
word?;,  to  H^it:  "(let ri  1,0- it  fortii)  ^Ve  idfo  f.nd" 
the  folloniiin^  aiTii^nnioiUs  n;i  the  ha^'k  of  t'?o  fnid 
warrant  (fetting  thern  fortli  ns  a'vn'c.)  W<^  al- 
fo  £n(i,  that  the  laid  Thoums   (Ailiwat^i  car^.e 
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field  ♦*  poffeflfed  of  the  faid  Und  warrant,  in  a  fliortilrr 
t\  Vt!'  K  *'  ^^^^^  ^^  f^*^  ^**^^  afligniTient  above  written  ^ 
^^^_^^^^. '  •*  the  back  of  the  warraot  aforefaid.  We  likev ;. 
*^  find  the  teftament  and  laft  will  of  Theoplu. 
**  Field  deceafed>  in  thefe  words,  refering  to : 
•*  generally,  but  particularly  ftating  the  foHowir; 
^*  claufe.  •  Item  I  give  and  devife  to  n.y  f. 
**  Thomas  field  arid  to  his  heirs  forever  the  fcv> 
**  ral  tra6ls  and  quantities  of  lands,  to  wit:  A. 
'  •*  my  lands  and  plantations  on  Graffy  creek<  c;; 
*"  the  South  fide  of  RoaHoak  river,  contain inglSv. 
*^  acres;  of  which  404  I  formerly  took  up,  Zy  . 
*'  I  bought  of  John  Kood,  36  of  John  Breflie,  ::  : 
*'  158  acres  thereof  I  lately  took  up;  alia  the  L  : 
*'  and  plantation  on  the  North  fide  of  Roan^ :; 
*^  river,  I  bought  of  Thomas  and  John  Sstt.r 
**  White,  containing  400  acres,)  That  a  woua^ 
*' had  built  a  li>g  houfc  on  the  laid  3*^^  acres  f 
**  land,  fuTveyed,  as  aforefaid,  for  the  faid  TlA 
**  mas  Culbreath,  and  dwelt  on  the  faid  38^  acre! 
,  *^  of  land,  for  eighteen  year  ,  or  thereabouti. 
**  We  further  find,  that  Lemuel  Wilfan  attend:: 
*''  the  procelBoning  of  the  lines  of  the  faid  Thoir.is 
**■  Field  and  others  .tweniy  odd  years  ago,  wht . 
**  the  faid  Thomas  Field  informed  him  the  fali 
'*  Williams,  that  the  creek  was  the  line,  tho' Lc 
*^  knew  there  was  an  old  line  acrols  a  place  called 
**"  the  Mountain,  and  further,  that  James  WiLt-| 
*''ams  attei>ded  the  procellioning  of  the  lands  ff 
*'  the  faid  Thomas  Field  and  others,  three  orfo-' 
*'  times,  at  which  times  the  faid  line  acrofs  th^ 
*'  mountain  aforefaid  was  marked  as  the  line  c: 
"  the  faid  Thomas  Field,  and  that  the  faid  38; 
•'  acres  of  land  was  confidered  as  vacant  and  mi- 
**  appropriated  land;  but  was  informed,  by  the 
^^  faid  Thomas  Field,  that  he  had  an  order  oii 
*'  counfel  for  the  fame.  And  we  further  ftatc> 
"  that  the  faid  38^  acres  of  land  was  vacant  and 
**  unappropriated  land,  and  not  included  in  the  an- 
*' cient  boundaries  of  the  faid  Thomas  Field,  at 
'*  the  time  the  entry  was  made  by  the  faid  i  ho-, 
*«  mas  Culbreath.'' 
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XJpon  this  verdi£l,  the  Diftri6l  Court  gave  judg-        J^i^M 
lenx  for  the  defvfadant;  and  Field  jippealed  to  this     c  Ihr'zA^ 
lourt. 

CAtL  for  the  appellant.  By  the  aft  of  1785 
bafim  ^42  a  difFcrent  land  warrant  was  neceffary^ 
'or  the  Legiflature,  by  the  that  aft  clearly  in- 
ended,  that  no  lands  upon  the  Eaftern  waters 
bould  be  granted,  after  the  pafiage  of  that  law^ 
ipon  any  other  terms,  than  thol'e  meniioned  in  i^ 
^Mecaufe  by  prefcribing  a  particular  mode,  thpy 
hereby  neceflarily  excluded  every  other;  and  be- 
:a4<fc  too,  by  the  laft  claufe  they,  in  exprefs  wordf 
•xcept  two  cafes  from  the  operation  of  the  ftatute* 
!•  Cafes  where  a  location  had  been  already  begun 
>rior  to  the  paffing  of  the  a6l  ?  2.  Cafes  of  pre* 
tmption  rights  to  marflies  and  funken  grounds* 
WThich  obvioufly  excludes  the  right  of  commencing 
in  entry,  under  any  forQier  warrant.  For  by  de- 
claring ;he  warrant  good,  where  the  entry  wa# 
began^  or  it  was  a  cafe  of  preemption  rights, 
they  manifeft  their  intention,  that  it  ihould  aot 
not  be  fo,  where  the  entry  was  not  begun,  or  it 
was  not  a  cafe  of  preemption  rights.  Again  the 
objedl  of  the  law  was  to  provide  a  fund  to  aid 
the  difcharge  of  the  public  debt  due  to  foreigivers^ 
which  objeft  would  be  utterly  defeated,  upon  any 
other  conftruftion  of  the  acl.  Becaufe  then  the 
old  warrants  would  all  have  been  bought  for  loca^ 
tioQS  upon  the  Eaftern  waters,  ^t  a  lefs  price, 
than  the  public  would  fell  new  ones  for;  ^but 
greajter,  than  the  pric^e  of  warrants  for  lands,  on 
the  Weftern  waters.  So  that  the  individual  hold- 
era  would  be  enriched,  but  the  public  purfe  would 
remain  as  empty  as  before  the  paflagc  of  the  law. 
Which  would  havje  wholly  difappointed  the  views 
of  the  Legiflature.  For  the  Eaftern  lands  would 
ftill  have  continued  to  be  located  on    the  ancient 

terms,    and  new  warrants  would  only  have  beea 

taken  out,  ior  thofe  on  the  Weftern  waters* 

It  cannot  be  faid,  that  the  conftruflion  now  con- 
tended for,  would  give  the  a6l  an  ex  post  faSlo 
Q^xzt\^Tiy  which  would  be  prejudicial  to  the  hold* 
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ert  of  the  old  warrants^  whofe  former  rights  wc 

he  thereby  divefled  or  circutnrcribed.      hcc. 

they  may  flillluy  them  on  the  wellcrn  waters, 

|hus  hq.'v  e  fulj.  fatisfacFlion  for  tlie  claim.      Sc 

tlie  pubiic  fuithls  not  violated  towards  them.    . 

Iides  the  ^arr^int  itfelf  did  net  give  them   a    • 

^a  any  lancli  in  particular^  until  tbcy  J^.ad  m^c^ 

c:iUoii5,      It  was  only  a  right  to  locate    tlA^ 

uiirj>propri*iixd  landj  wbich  they  nii\;;ht  nc\^- 

^rcil'e  r  and  tl^^i  efore  could  acquire  no  right  tu 

Iand>    cith'jr  on  the    Eaftcvn  or  Weftern    w^:. 

tuuil  a  location  was  made.     Which  is  the  fiitt 

ctption  of  a.ri^ht  to  hinds  in  any   purticiilur  i 

of    thcr  fiate.      l7a!cou  xs  Sh-vo^i"^  i\\  this  C- 

Trieicfore  the  warn; at    Qijly  gives  a  privik^ 

locatincj,  them   on  any  waiie    and  unappropi- 

lands^  at  the  time  of  the  propofcd  entiy.     F^r  - 

ttry  ttrnt  uncppropvld^cd   ineans  not  appIkJ 

or  let   aliJe  io\\  any  pariiciiiar    ufc  or   pur;- 

But  if  a  paiLicuIar  parcel  is  declared  ungiant^" 

or  fpeciTrcaUy  appropriated,    before  the  holdi^r 

excrciicd  liie  pri\ilcgc,    he  can  no  more  coutpu 

than  if  au  inc!ividn:il   had  made   a  location    Kf 

tinu     The  only  diiTcrence  is,    that  it  li  an  lnUi 

dual  who  appropriates,   iniu  ad  of  the  public ;    r 

the  public  has  as  much  right  to  do  fo,  as  the  i 

dividuah      Now,    in    tbe  prefent  cale,  the  \- 

Ec  have  appropriated  the   lands,    on  the  Eailt. 

waters,  to  a  particular  purpofe^    prior  to  the  t: 

ercife  of  the  right  under  the  old  warrant  ;    u'ic 

only  gave  the  holder  a  ri;2,h.t  to  locate  it   on  tin:: 

propriated  lands:      A  term  not  applicable   lotl 

lands   in   queftion,    at  the   time  of  the  Iccatic 

But  as  the  warrant  only  gave  them  a  ri^ht  to  * 

cate  it  on  unappropruitcd  land,    that  neceffan  . 

fnppofed   a  right  in    government   to   approprl^:^ 

and  the  Legiilatnrc  have  done  fo,  with   rcgarJ  i. 

the  lands  on  the  Eaftern  waters,  by  creating  the  i 

into- an  auxilary  fund  for  the  payment  of  the  :% 

reign  debt.^     A  contrary  conftruflion  would  deft:: 

the 
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le  a6l  of  May  i 7  80,  which  declares  ^hat  cornmonl         fUH 
€•  upon  the  Eaftern  waters,  (bouldnot  be  grant*-     CulWoik 
)le  in  future ;  although  the  a6l  admits  they  ^werc  *^* 

t,  before  the  ptiffage  thereof.  Which  is  onjy 
iVifiable,  on  the  ground  of  argufnent  now  aflum* 
I;  naniejy,  that  they  were  prcvioufly  appropria* 
d  before  any  attempt'  ^o  locate.  In  fine,  no 
cation  having  been  made  before  the  a6l,  no  in* 
ftice  is  done  the  holder ;  who  may  ftiil  have  fa^ 
sfa6lion  for  his  warrant  on  the  We&QTii  waters^ 
id  the  meaning  of  all  the  laws  be  preierved# 
^hilfl  the  contrary  cai^ftfu^ion  would  wh9l{y  de* 
at  ihem. 

Bat  if  the  warvant  were  good,  0ie,  entry  is  too 
igae  and  un4ertain.  For  it  has  no  beg^nnin^ 
it  ought  Co  have:  Nor  doe^  it  af^ertain  th^ 
ndi  with  convenient  precifion,  according  to  tho 
fc  of  Munttr  vs  Hall  *  in  this  court.  For  i( 
es  not  appear,  that  the  lines,  defcribed  in  th# 
tvfy  do  include  the  lands  ii>  queftion,  upon  all 
ie^;  and,  in  point  of  fa<6l,  when  the  furvey  came 
be  made,  not  more  than  two  of  the  lines,  de^ 
rib«d  in  the  entry,  corrcfponded  with  thofe  men* 
med  in  thafunrey.  So  that  the  entry  may  have 
ojprehended  a  gres^t  extent  of  country,  and  much 
yond  the  quantity  contained  in  the  warranty 
lich  was  his  i)nly  authority  to  locate  at  all.  For 
ocation  without  a  warrant  in  poflefiion  is  a6b]» 
y  void. 

WiGKHAM  for  the  appellee.  The  queftion  is^ 
letHer  the  caveat  (hall  be  fuftaine4«  Which  can 
ly  be,  where  the  party  who  caveats  has  a  better 
;ht  himielf,  than  the  perfon  applying  for  the  pa>r 
It ;  for  as  to  tlie  point,  whether  the  ws^rrant  is 
Ecient  to  enfitle  the  holder  to  locate  on  the  ea& 
m  waters,  that  is  a  matter  purely  for  the  confi- 
ration  of  the  Rcgifter ;  who  will  refufe  the  pa« 
It  if  wrong,  and  grant  it,  if  right*     In  the  pre^ 

fcnt 

»  1.  Cali*i  Rep.  aoS. 
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TkU        {tntttSti  Field  flicws  no  title;  andtlierefcre 

n^iw'  ui      ^*®  "^  ^^S^^  ^*^  prev^t  a  pj^tcnt^  from  iffuing 

I_!!r:     another.    No  injury  refults  from  this  doari 

becaufe  the  Commonwealth  will  not  be  bound 

the  difmiffion  of  the  cavfsat.    The  a£lof  1785(1 

Qot  take  away  the  right,  to  locate  priof  warns 

on  the  eaftern  waters.    It  does  not  do  it  in  < 

prcfs  words ;  and  \he  tenor  of  the  Jaw  is  profpi 

tive.     The  Legiflature  did  not  mean  to  take  ar 

^  veiled  right,  from  the  holder.     The  cafe  of  co 

mens  iiP.  ft^nds^  upon  the  fame  jgrounds  as  pur 

roads^  mill^ms^  and  other  public  qonvenkco 

The  land  warrant  was  a  coutra£t,  allowbg  : 

holder  to  locate  on  any  unappropriated  lands;: 

therefore  any  cxtraordhiary  attempt,  by  the  I 

giflature,  to  diminifh  the  obje£ls  <^  location,  woi 

lave  been  a  breach  of  the  public  &ith«     The  t 

try  wat  fufficiehtly  certain.     For  it  is  for  aU  t 

vacant  lands    lying   within    certatn  boundark 

Which  fuperfedes  the  ne<teffity  of  a  beginning;  i 

that  is  only  requifitev  where  there  are  furrow 

ing,  unappropriated  lande.     A  caveat  is  like  a  i 

tlaratioh;  it  dates  fa€ls,  and  the  grooads  of  £ 

Jeftion.     But  here,  if  it  were  even  true^  thit 

perfon  having  no  title  himfelf  might  caveat  as 

ther's  patent,  the  appellant  has  not  dated,  d 

th^  warrant  could  not  be  located  on  the  eaftc 

waters,  or  that  the  entry  was  defedlive. 

Call  in  reply.  Any  perfon,  whether  intert 
ed  or  not,  may  prevent  a  patent  from  ifluing  ^ 
pferfoh  not  having  title  to  one,  in  order  topre^;' 
itnpofition  on  the  public;  and,  if  nothing  of  :^ 
kind  be  done  in  the  Regiftev^s  Office,  the  cou- 
as  guardians  of  the  public  rights,  would  ^x  cf-' 
interpofe,  where  it  plainly  appeared,  that  i 
p^rty  waa  endeavouring  to  procure  a  patent,  cc 
trary  to  law.  For  although  fuch  a  patent  wu 
be  void  againft  a  future  locator,  yet  no  peri 
would  willingly  involve  himfelf  in  a  law  fait  wi: 
^another,  who  was  in  pofleilion,  under  a  pate 
ifl^ed  l^  the  proper  authority;    The  <}ue&iot^  < 

^ot, 
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>t,  whether  the  I^egiflattre  could  preVmt  th» 
>lders  of  old  warrants,  from  locating  them  qa  thd^ 
iftern  waters,  but  whether  they  have  not  fpeci« 
rally  appropriated  thofe  lands ^  For  if  fo,  nf> 
jury  is  done  the  holders,  who  may  fiill  locat# 
leni  on  any  unapjyropriated  lands.  Tlie  ^ntrjr 
altogether  Uncertain*  A  beginning  wae  cUariy 
?ceffary,  according  to  the  appellees  own  argu«. 
eiit.  For  it  does  not  appear,  that  thcte  was  no 
rrounding  unappropriated  lands,  but  the  contra- 
' ;  inafrauch  as  the  lines,  defcribed  in  the  entry, 
>  not  agree  with  thole  in  the  furvey-  So -that  it 
>es  not  appear,  that  the  erttry  comprizes  no  moro 
nd  than  is  contained  in  the  furvey* 

J^er:  Cur.     Affirm  the  judgment  of  the  Diftrift 
9urt^ 


JtieW 


H  Y  E  R  S     4^  al. 

againjl 

GREEN. 


f  AMES  GREEN  brought  a  writ  of  right  in 
>  the  County  Court  of  Hardy,  againft  Leonard 
vers,  John  Hyera,  Lewis  Hyers,  Martin  Shobe^ 
uJolph  Shobe,  Martin  Powers,  Jacob  Shobe^ 
hriilopher  fcrmontrout,  Martin  Shube,  jr.  Abra- 
iTn  Stooky,  Modlin  Stooky  and  Conrad  Carr,  for 
His  fourth  undivided  part  of  one  tenement,  coh^ 
taining  eleven  hundred  and  twunty  acres  of  lat>d 
with  the  a |:>^)urte nances  in  the  «ounty  aforefaid, 
late  the  tounty  of  Augufta,  tm  the  South  branch 
of  Polpwmiick  river,  and  bounded  as  folluwetb, 
to  wit:  Beginning  at  two  red  oaks,  on  the 
South  fide  the  North  fork  of  tlie  faid  branchy 
thence  S.  23  W.  io6  p.oles  to  a  black  walnut, 
white  oak  and  Elm,  on  a  branch  at  the  foot  c^f 
a  hill,  thence  N.  74  W.  400  poles  to  a  red  oak, 

"at 


In  a^ettiur* 
rcjto  evidence 
ailtheteftimo* 
ny  on  both, 
fides  ought  to 
be  interted. 

^ere:  If 
4100  tenure 
may  be  givelk 
in  evidence  in 
a  wf  it  of  right, 
where  the  inife 
y%  joined  on 
the  mere  right? 
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Wy^  ^  it  thb  foot  of  a  hill,  thence  N.  57  W.  248  pdl- 
^^K  **  to  »  white  oak,  on  a  hill,  the«ce  S.  52  W.  if 
^gtten,  ^  Ofprfes  to  a  white  oak,  ihence  N.  80  W.  4S  p-Hci 
^  to  two  whit€  oaks,  thence  N*  49  W.  lOO  pcic; 
<*  thence  N.  15  W.  40  poles  to  a  fugar  tree  a:i 
U  hicory  on  the  faid  branch,  thence  down  the  fc- 
**  veral  courfes  of  the  fame  to  the  beginning." 

Thcm/j^was  joined,  by  the  parties,  npontl^ 
fnere  right,  according  to  the  fornx  of  the  ac^  of  *U 
(embly. 

There  is  a  ^eed  fr0m  Lord  Fairfax  tb  JaccI: 
Stooky  for  three  lives  dated  3d  Auguft  1773-  ^^^ 
thcr  oiF  the  fame  date  to  Jbeonard  Hyers  for  tit 
acres.  Another  of  the  fame  date  to  Martin  Shc>: 
for  89  acre^.  Another  of  the  fame  date  to  Mar- 
tin Shobe  for  211  acres.  Another  of  the  far; 
date  to  Martin  Powers  for  130  acres.  Another 
of  the  fame  date  to  Chriflopher  Ermontrout  fr 
k67  acres.  Another  of  the  fame  date  to  Barbar 
Shobe  for  177  acres.  And  another  of  the  fame  dau 
to  Jacob  Shobe.  for  97  acres-. 

Thei^e  is  a  patent  to  Robert  Green  for  11:: 
acres  dated  12th  January  1746. 

There  is  a  ^opy  of  the  faid  Robert  Green's  tv'  i 
dated  22d  of  February  I74?«  In  which  is  the  f  ^ 
towing  claufe,  to  wit:  "  I  give  and  bequeath  un- 
*'  to  my  faid  fons  James  and  Mof^^s  Green  ar  i 
*'  their  heirs  and  affigns  forever,  one  half  of  a  tract 
''  of  land,  containing  two  fchoufand  acree,  hi^i 
^^  in  Augufta  county,  between  the  Shenandoah, 
^^  atid  the  Peaked  Mountain;  and  my  wiU  is,  thzt 
'*  the  faid  lands  bec^ueathed  to  my  faid  fons  JameJ 
^*  and  Mofek  Green  fliall  be  equally  divided  bf- 
*'  tweeu  thera,  at  the  (tiicretion  of  my  executors." 

There  is  a  furvey  of  the  lands  demanded  made 
by  order  of  the  court,  which  Rates  them  to  be 
fituated,  as  follows:  *' Beginning  in  the  fiver 
**  where  the  corner  was  fuppofed  to  have  ftooJ, 
**  running  acrofs  the  bottom  S.  25  W.   ic6  poles 

"to 
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to  a  fmalL  branch  between  the  £ehh  of*ti«»^t^        Uym 

old  deed. calling  for  a  bkck  walnut,  white  oak 
luid  elrt)^  no  mark  to  be  foand^  the  timber  muclv 
cut»  thence  N.  77  W.  400  poles  to  the  top  of  a 
knole»  no  mark  founds  the  old  deed  calling  for  a 
red  oak  at  the  foot  of  the  hill,  tinber  very  little 
cut,  thence  N.  60  W.  248  poles  to  the  top  oF 
the  hill  by  Martin  Jobs  orchard,  old  deed  calling 
for  a.  white  oak,  no  mark,  timber  much  cut  about 
there,  tlience  S.  49  W.  160  poles,  old  deed  call* 
iiig  for  a  white  oak,  no  mark  founds  timber  not 
cut,  tlience  N«  83  \V«  48  poles  into  Conrad 
Carr's  meadow,  no  mark,  found,  old  deed  calling 
for  two  white  oaks^  timber  all  cut  down,  thence 
N-  52  W.  100  poles,  old  deed  calls  for  no  tree^ 
thence  N,  18  W.  6  poles  to  the  river,  old  deed 
calling  fo9^o  poles  in  this  courfe  and  a  fugar 
tree  ana  hicory  on  the  bank  of  the  river,  n<* 
niark  found,  the  timber  not  much  cut,  only  a  road 
on  the  bank>  thence  down  the  feveral  meanders 
of  the  river  to  beginning,  containing  one  thou* 
find  and  fifty  acresv** 

Upoft  the  trbl  of  the  caufe,  the  demandant  fil- 
[  a  bill  of  exceptions  to  the  courts  opinion,  which 
ited,  that  the  d  mahdant  tendered  a  demurrer  to 
e  evidence,  in  thefe  words,  **  the  tenants  in  thefe 
ciiiifes  gave  in  evidence  the  following  leafes 
(naming  them  in  the  order  above  mentioned,) 
and  they  and  thofe  to  whom  the  faidleafes  were 
given>  under  whom  they  claim,  have  been  in 
pofTeffion  twenty  two  years  under  the  above* 
mentioned  leafed,  and  twenty  years  previous, 
that  upper  part  of  the  land  demanded  by  the  de- 
mandant in  his  declaration,  lies  one  mile  below 
the  confluence  of  the  North  fdifk,  and  the  South 
branch,  and  on  the  fide  oppofite  from  the  North 
fork;  and  the  demandants  further  proved  by 
Philip  Paul  Yoakum  the  lands  whereon  the  a* 
foreTaid  Leonard  Hvcrs,  and  others  now  live, 
(being  the  lands  in  difpute,)  do  lay  on  the  South 
branch  of  Potowmack^  and  that  he  has  refided 
in  this  county  about  fifty  years,  and  never  knew 
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•'  faid  rivet'  eaHed  by  ahy  other  name,  and  m 
•*  the  faid  lands  lay  fome  dHlance  below  the  mow 
**  of  the  north  fork  and  on  the  opofitc  fide  of  ik 
•'  Sodth  branch  river.  And  by  Jonathan  Heaa 
•*  that  he  Was  fummoned  'by  the  flieriff  of  Har^ 
•*  count}%  to  attend  the  furveyinga  tra6l  of  law; 
•*  being  the  lands  in  difpute  between  the  partirJ 
•*  aforefaid,  whereon  faid  Leonard  Hyers  ar! 
**  others  now  live;  where  was  prefcnt,  Colon:! 
*^  Jofeph  Nevill  and  John  Foley  fnrveyors.  Tky 
''  begun  faid  furvey  about  two  and  one  half  chaiiu 
*'  ta  the  South  branch  of  Potowmack  abuut  foii: 
**  miles  below  tlie  mouth  of  the  Ncrih  fork,  nci* 

,  *'  to  where  fort  George  formerly  ftood,  the  £:: 
"  courfc  extended  eleven  poles  tip  a  run,  betwc^: 
*'  two  hills,  the  fecond  courfe  crofled  the  point .' 
**  a  hill  which  was  not  paflabld ;  they  mcafurti 
•*  back  on  the  fii-ft  courfe^  into  the  bottom,  to  tr- 
^  able  them  to  run  the  fecortd  courfe.  The  ic- 
^'cond  courl'e,  as  the  furveyor  then  run,    wasc 

.  ^  the  point  of  a  hill,  where  there  was  no  titnbc; 
**  cut,  at  the  third  corner,  there  wa^but  little  tir.- 
*'  ber,  the  fourth  corner,  no  timber  cut,  the  fifrb 
*'  corner,  cleared,  the  fixth  corner  no  timber  cui. 
^^  at  the  feventh  corner,  no  timber  cut,  axcept  i 
*'  road  jilong  the  river,  the  laft  courfe  calls  fcr 
"  forty  poles  but  found  only  fix,  when  we  ciffii 
*^  to  the  river,  which  if  they  hiid  extended  agree  j 
*'  able  to  the  deed,  would  have  carried  them  cm: 
'^  the  South  branch  into  a  pine  hill,  they  then 
"  too\c  down  the  iifferent  meanders  of  the  river  to 
**  the  beginning,  that  they  diligently  examined  the 
**  difTerent  courfes,  but  found  no  corner  tree,  nor 
^  fide  mark,  that  there  was  an  allowance  made  ci^ 
*^  two  and  one  half  degrees  variation.  And  fur- 
"  ther  proved  by  Michael  Lee,  that  he  has  refid- 
^  ed  in  this  county  fiftj-  years,  that  the  north  fork 
"^  enters  into  the  South  branch  about  a  mile  and 
*^  a  quarter  above  the  \ipper  end  of  the  land  in  tiif- 
"  pute,  that  the  South  Fork  ot  the  faid  river  emp- 
**  ties  into  the  South  feranch^    about  eleven  miles 

**  below  the  faid  land^       And  fuither  proved  by 

**Job 
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JobW^Uqo,  t^^}&f  vf  at  fttmmoAftd  by  the  fliQ<* 
rifFaf  this  county,  to  attpfid  a  furyey  on  th« 
lan(£&  in  difpute,  .a?id  t}iat  tliey  began  '  the  $r(l 
courfe  of  th^  furvey  about,  the  middle  oi  the 
ii^kUth  branch  whpre  fprt  George  formerly  ^opd, 
that  they  run  the  fii^  pourfe,  about  eleven 
rods  up  a  run  between  two  hills,  where  the 
timber  was  chiefly  cut,  they  then  ftarted  on  the 
Tecoiid  courfe,  and  run  fomc  diftance  when  they 
cam^  to  a  fteep  bank  which  they  cquld  not  go 
dowQ ;  ,tfiey  meafurcd  back  on  tfie  fiift  c^^u^ 
into  the  bottom,  to  enable  them  to  run  tj^e  ie* 
pond  courfe.  The  fecond  courfe  as  the  furvey- 
or  then  run  was  on  the  point  of  a  hill  where 
there  was  no  timber  tut,  at  the  third  corner, 
there  was  but  little  timber,  the  fourth  corner^ 
no  timber  cut,  the  fifth  corner  cleared,  at  the 
fixth  corner  no  timber  cut,  at  the  feventh  com*  • 
er  nc  timber  cut,  except  a  road  along  the  river, 
the  laft  courfe  called  for  forty  poles,  but  founa 
only  fix,  when  we  came  to  the  river  they  then 
tooft  down  the  different  meanders  of  the  river, 
to  the  beginning,  that  they  diligently  examined 
the  different  corners,  but  found  uo  cprner'tree, 
nor  fide  mark,  that  there  was  an  allowance  of 
two  4cgrees  and  an  hulf  in  the  variation,  and 
that  i>e  was  prefent  when  Afleby  run  out  ths 
land  in  1773.  When  no  marks,  line  trees,  or 
corners,  could  be  difcovered.  To  which  evi* 
dence  the  demandant  by  his  cpunfel  demurrw 
as  infufficient  in  law,  to  fupport  the  right  of  the 
^nant^  to  the  land  ia  conteft,  and  produced  in 
fupport  of  his  righta  copy  of  a  patent  duly  attcfl- 
ed  as  the  Iaw^ire<Sl:\  from  hi^  late  Majefty  George 
the  feeond,  kin^  of  Great  Britain;  in  the  wordi 
an4  figures  following  George  the  fecond  &c.  and 
the  a6l  of  Afiembly  pafled  in  the  year  1748,  en- 
)titled.  An  a6l  for  confirming  the  grants  made 
by  his  AJajefty,  within  the  bounds  of  the  Nortlxr 
em  Neck,  as  they  are  now  eftablifhed ;  and  alfo 
a  copy  of  the  laft  will  and  teftament  of  Robert 
G^eeo  deceafed,  authenticated  under  the  feal  of 


Digitized 


by  Google 


^  APEIL    TERM 

^  ttyci%  ¥'  Orange eottnty^  where tfcefatnc  iwt«  admitted » 
^«  *•  record,   in  tM  words  followitig  to  wiu    In  t.* 

>y^^       ^'  name  &c.  and  pr^ys  the  Judgment  of  theCoor 

**  whether  he  has  more  right  to  the  tenement. 

•*  which  he  demandeth  agarnft  them>  or  tbcy  t; 

•*  hold  it,  as  they  demand  it/' 

That  ;he  cour^  refufed  to  permit  the  demmref 
tokefiUd* 

Verdift  and  judgment  for  the  tfnantsj  irpo: 
trhi^h  the  ^mandant  a|)p^<iled  to  the  IMni 
Court* 

..  The  BiftriiSl  Court  was  of  opinjan,    thai  tfca 
judgment  waa  erroneous,  in  tliis>  *'*  that  the  coui: 
^  ^^  below  ought  not  to  have  admitte4  the  evidena 

^^  ftated  on  the  par(  of  the  tenants  as  mentionei 
^  in  the  deinandants  bill  of  excep^.ioiis  to  hav| 
^^  gone  y»  evidence  to  the  iury ;  and  in  not  re- 
^  cetving  the  demurrer  of  the  faid  demandant" 
That  cour|.  therefore  reverted  the  judgmeiit ;  ani 
thereupon  the  tex^nts  appealed  to  this  court. 

Hftobef  Tern  Call  for  the  appellant.  A  demurrer  to  eri* 
dence  (hould  be  capable  of  being  ^educed  to  fo 
much  certainty,  that  the  court  may  afcertain  the 
flift;  and  although  the  court  may  prefbme  cvcrj 
thing  againft  the  party  ten4ering  the  demurrer, 
fhey  cannot  prefume  any  thing  againft  the  othei 
party**  For  it  would  be  abfurd  to  oblige  a  man  to 
admit,  what  he  denies.  But,  in  the  prefent  cafe, 
l^ither  do  the  lands  claimed  agree  yt  i  th  thofe  defcrib- 
ed  in  the  count ;  nor  does  it  appear,  that  the  de* 
Kfiandant  was  entitled,  under  the  will  of  Robert 
Green.  For  it  is  not  (hewn,  that  the  plaintiff  ii 
the  perfon  to  whom  the  lands  are  devifed :  wbich 
it  was  neceffary  for  the  demjindant  to  have  docc; 
becaufe  that  was  the  foundation  of  his  title.  It 
would  have  Been  clearly  fo  in  a  fpecial  verdid,  or 
in  pleading;  and  as  ftri6t  a  rule,  at  leaft,  ought 
to  obtain  againft  the  party  gendering  a  demurrer; 
who,  by  drawing  the  caufe,  from  the  jury  to  the 
court,  and  thus  preventing  ati  affertainmcnt  rf 
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^  by  the  countftr^^^*  ^I^  himfdf^  to  flat«        Ryct. 
romplete  titte.^  '        -^^^ 

WiLLiAi^s  for  the  appellee.  T\\^  demandant 
-i^ht  demur  to  the  tenants  evidence*  Trials  per 
is.'  And  this  upon  principle  ;  for  the  evidence 
gins  with  the  tenant.  Bootbj  real  a£i.  98 ;  and 
i^refore,  if  infuficicnt^  the  demandant  may  refer 
to  the  judgment  pf  the  court.  The  evidence 
re  did  not  go  to  ihew,  that  the  tenants  bad  more 
jre  right,  than  the  demandant;  for  it  is  evident 

the  whole  matter,  that  ours  was  the  better  ti- 
;.  The  tenants  could  not  be  permitted  to  prove, 
at  the  land  claimed  was  difierent,  from  that  de^ 
ribed  in  the  count.  For-«^;i  tenure  is  a  plea  in 
atemeot;  andpannotbegivenin  eyidence,  where 
e  mife  is  loined  upon  the  mere  right.     The  a6k 

1766  will  not  be  confide  red,  as  making  any  dif- 
ren<^  J  for  that  only  permits  any  thing  to  be  giv- 
in  evidence,  that  might  have  beefi  fpecially 
eaded;  whi^h  mean$  any  thing,  that  might  have 
en  plead  in  bar,  and  not  abatement.  A^tj  tenure 
not  only  con^dered  ^%  a  plea  in  abatement,  by 
,e  common  law,  but  the  ael  of  1748  Cbap,  I.  -^^ 
t,  treats  in  it  ihe  fame  manner.*     With  refpeft 

the  certainty  of  the  perfon  demanding  the  land, 
is  fufficiently  fliewn :  For  James  Green  is  the 
jrfon  named  in  the  will;  and  James  Green  is  the 
:rlon,  who  brings  the  fuit.  Upon  the  whole, 
terefore,  the  court  below  ought  to  have  compel* 
d  the  teiiant.a,  to  join  in  the  dejuurrer, " 

WicxhAm  on  the  fame  fide.  The  demurrer 
ight  to  have  been  received.  For  the  uncertaifl- 
r,  fpoken  of,  related  only  to  non  tenure,  and  the 
[entity  of  the  lands }  which  were  mere  matter  of 
>atement,  both  at  cqmmon  law,  and*  by  the  a6l 
f  1748.  But  it  has  been,  already,  properly  (hewn, 
iat  the  aft  of  1786  does  not  alter  the  law,  in 
tiatrefpeft.  For  it  clearly  means  pleas  in  bar, 
«d  !fiot  in  abatement:  Like  the  oroinary  cafe  of 
^  genoral  ifiue,  with  leave  to  fpve  the  fpeci4 
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matter  in  evidence ;  y/hich  t^hb  evidence  rek 
vgnt,  and  fuited  to  the  cafe.  The  count  ftati: 
certain  bounds,  and  the  tenants  defend  thii 
bounds;  it  would  therefore  be  ftrange,  to  alloi 
them  to  deny  the  very  bounds,  which  they  pro 
feffed  to  defend*  That  would  be  both  to  adkit 
and  deny,  the  identity ;  which  would  be  abfurd 
But  certainty  to  a  common  intent  is  fufficicnt,  a 
well  in  fpecial  verdids,  as  in  demurrers  to  evi. 
dencc ;  and  there  was  a  certainty  to  a  common  i& 
tent,  in  the  preCent  p^fc. 

Randolph  in  reply.  Thcaflof  1786  peraiti 
^very  thing  to  be  given  in  evidence,  which  migb 
have  been  fpecially  pleaded ;  and  non  tenure,  c: 
any  other  matter  in  abatement,  niight  be  fpeciallf 
pleaded,  as  wejl  as  matter  in  ban  At  comxno; 
law,  every  thing  might  be  given  in  evidence,  bfi 
^ollaterjil  warranty;  Booth,  rpal  aSl:  98:  Ac- 
cording to  which  doilrine^  non  tenure  might  haw 
been  given  in  evidence,  before  the  ad  of  1786, 
although  t^e  mife  was  joined  on  the  mere  rigbu 
Befides,  non  tei^uxe  may  be  pleaded,  either,  i: 
bar  or  abatement,  i.  Mod.  294,  214.  1.  B^tc  u 
The  adl  of  1748  only  relates  to  propels,  and  ear- 
not  affe6l  that  of  1786*  There  was  no  point  a: 
law  in  the  cafe  ^  and  therefore  the  demurrer  wa- 
i;nproper.  No  jevidemie  i^  offered  to  fliew,  that 
the  demandant  was  the  devifee;  and  therefore  th.t 
^ourt  cannot  infer  it, 

WiCKHABT.  Non  tenure  could  notte  given  it 
evidence;  £or  the  judgment  would  be  a  bar,  and 
the  demand;int  liable  to  be  furprized.  The  i. 
MccL  %  14  does  not  prove,  that  it  may  be  plead  b| 
bar;  the  diftin<Slion  taken  there>  by  Burrel^  ex- 
prefsly  proyes  the  contrar)\  There  were  quefH- 
ons  of  law,  in  this  cafe,  arifing  ^pon  patents,  aSs 
of  Affeinbjy,  >yiU^,  .&c.  which  rendered  a  demur- 
rer proper. 

Randolph.  The  judgment  would  not  be  a  bit 
ifi  a  fuit  for  other  lands;  becaufe  the  demurrer 
would  fliew,  that  they  were  not  the  fame. 

This 
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This  term  the  court^  dcfired  the  point,  whethet        '^Ijrtrt 


I  a  demurrer  to  evidence  it  was  neiieffary  to  ftatc 

II  the  evidence  on  boih  fides,  to  be  fpokefi  to  by 
ounfel. 

Caill  for  the  iippellant.  It  is  abfolntelj'  necef- 
try,  both  on  priucipU  and  authority,  that,  in  t 
emurrer  to  evidence,  all  the  teftimony,  on  both 
des,   flioUld  be  ftated*  - 

I.     Upon  principU : 

There  is  a  ftri6l  analogy,  between  a  demtirret 
o  evidence,  and  a  demurrer  to  pleadings.  Both 
.te  governed  by  the  fame  principles:  In  each 
he  piaintiff  muft  fliew  a  good  title,  againft  a  weak 
Lefencc:  And  the  defendant  muft  either  (hew, 
hat  no  tirle  is  let  forth  by  the  plaintiff;  or  he 
nuft  oppofe  a  good  defence,  to  the  good  title,  aU 
ed^ed  by  the  plaintiff. 

Itence  it  follows,  that,  although  the  defendant 
nay  fome  times  demur  to  the  plaintiffs  evidence^ 
ivithout  (hewing  any,  on  his  o^vn  part,  as  where 
the  evidence,  adduced  by  the  plaintiff,  renders  it 
Jnneceffary,  fox*  the  defendant  to  produce  any  on 
Ki^  part,  yet  the  plaintiff  never  can  demur  to  the 
iefendants  evidence,  without  (etting  forth  his 
ownj  becaufe  he  mtift  flicw  a  good  title  in  himfelf 
to  recover,  or  the  weaknefs  of  the  defendants  ti- 
tle is  of  no  confec^irence.  For  he  is  to  recover  up- 
on the  ftrcttgth  of  his  own,  and  not  upon  tlie  weak* 
nefs  of  his  advetfary's  titles 

The  end  of  all  pleadings,  and  a  deniurrer  to 
Evidence  is  a  fpccies  of  pleading,  is  to  bring  the 
points,  in  controverfy,  fairly  before  the  court. 

Therefore  as  the  |?]aintiff  in  his  declaration  mud 
fet  forth  a  .good  titk,  or  the  defendant  may  de- 
mur, without  alledging  any  other  matter  of  de- 
fence; fince  it  is  immaterial  whether  the  defend- 
ant has  a  tide  or  not,  provided  the  plaintiff  has 
none:  So  the  plaintiff  muft  prove  a  good  title^ 
or  the  defendant  may  demur  to  his  evldenctr,  and 
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ftvy  jtdgniettton  tc'coui^t  of  its  infUlJcienity,  vi 
out  ottering  any  new  matter  upon  his  own  p: 
fiwr  it  would  be  ufeleft  to  bring  forward  tcftirooi 
to  avoid  a  title,  which  is  not  ftiewn  to  exill. 

It  refiilts  from  all  this,  that  it  is  abfolutely 
feeffary,  that  it  (houlci  appear,  by  the.derorr.: 
that  the  plairltiff  has  a  good  caufe  of  adlion ;  w : 
prima  facie  entitles  him  to  judgment,  uulefs  k 
deftroyed  by  countervailing  teftiraony. 

.  But,  if  the  plaintiff  does  fet  forth  a  good  t^ 
in  his  declaration,  the  defendant  mult  anfwfr 
by  a  good  bar,  or  the  plaintiff  may  demur.  F 
bis  own  title  being  good,  unlefs  a  proper  deft 
to  it  is  fet  up,  he  ought  to  have  judgment.  ^ 
the  plaintiff  proves  a  good  caufe  of  action,  die 
fendant  muft  avoid  it  by  a  proper  defence. 
the  plaintiff  will  be  entitled  to  judgment.  Per 
infufficient  anfwer  can  be  no  bar  to  a  good  li: 
Which  nedeffarily  (lands,  until  it  is  obviated  b 
paramount  defence. 

But  if  the  declaration  contains  agoodti.le, 
the  plea  ^  good  defence,  then  the  plaintiff  mm- 
ply  a  fuffii^ient  matter,    to  avoid  the  plea,    or  > 
defendant  may  demur ;  becaufc  having  given  ? 
ficient  artfwer  to  the  claim  it  wilLftand,  uotil 
repelled  by  fome  new  matter  offered  by  the  pl- 
iiff.     So  if  the  plaintiif  proves  a  good  caufe  o. 
tion,  which  is  deftroyed  by  the   defendants  c 
dence,    the  plaintiff  muft  avoid  the  defence 
countervailing  evidence,  on  his  part  f    for  hU  ' 
evidence  being  deftroyed,    by  that  of  his  advc: 
ty,  his  aftion  is  deftroyed  alfo,  unlefs  he  can  i 
pel  the  defence.     And  lb  on,  in  infinitum* 

Thus  far  is  fuflicient  to  fliew  the  analogy 
Ween  the  demurrers ;  which  upon  exarainaiH 
will  be  found  to  run,  through  all  the  various  : 
ge«  of  a  caufe;  with  this  difference  only,  ^ 
where  the  demurrer  is  to  the  pleadings,  the  alt 
Viate  fteps  are  diftinflly  fliewn  ;  whereas,  in  - 
demurrer  to  evideiy|e,  the  teftimony  is  thrown : 
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arther,  without  ovAt^  of  trrangenwiit ;  ibtluift^it  ll^i» 
Iteraatc  fteps  do  not  at  firft  light  appeal^  Bud 
."ill  the  principles  remain  the  iarae?  becauf-  thqr 
?cill-in  the  very  nature  of  things ;  and  the  Judge^ 
men  he  comes  to,  decide,  is  neceffarily  drawn  ia- 
c  the" arrangement,  ^ 

It  fediows  therefore  that  in  every  ftep,  in  plead- 
ngs  Of  in  proof,  unlcCi  where  the  defendant  dft^ 
ours  to  the  plamiils  evidence,  in  the  firllinftanc# 
ndieot  offering  any  on  his  own  part,  the  iiemur* 
axi^  mult  flww,  that  his  own  title  is  goq4»  befoi^ 
le  caii'deriv^s  any  advantage,  from  the  weakneli 
►f  die  countervailing  claim. 

Tp  illaflrate  this  l^y  fome  ex  amplest 

If  in  eicilnient  for  lands,  tl)*j  defendant  iUe^s  ^ 
onveyance  from  the  plaindff,  the  lacterniajj  prove 
hat  it' was  given  dxiring  coverture  :  To  which 
he  defendant  may  ihew  fubfequent  a£ls  of  ratifi* 
;ation^-  after  tlie  dilabilicy  removed  j  an^  to  thi» 
he  plahitiff  may  demur,  if  flie  thinks  the  defence 
ni;ajH?piete.  But  then  ftie  muft,  in  her  demurrer^ 
be w  the  covcrtnre;  or  the  conveyance  being 
)rov'ed5  (liall  eniitle  the  defendant  to  judgment, 
vh^thcr,  the  defendants  other  teiUmony  beimpoi*- 
ant"  or  not. 

So,  if  ill  an  av^ion  o^  imiclitatus  assumpsit^  tlie 
^UiuuiTdoes  not  prove  the  confideration;  ar*d  pro- 
liiic^  the  d(;fenclunt  may  demur,  for  the  infufli- 
:icucy  of  the  tcilijaony;  but  if  the  coj^iideration 
ind  promile  be  proved,  and  the  defciulaut  i^o- 
[uc^  a  receipt  againfl  all  demands,  hvrc,  if'tli* 
:ilaintiff  o.fcrs  to  prove,  that  it  was  gi\  en  fc^r  a 
)art,  the  defendant,  if  he  thinks  the  teftimouy  d.'>cs 
lot  avoid  tiie  receipt,  may  demur  to  the  evidence; 
3Ut  then  he  muft  produce  the  receipt  itfclf,  or  the 
>laintiiT,  having  proved  an  original  caufe  oF  a6lion^ 
vill  recover,  whether  his  fubfequeut  evidence  be 
aiportaiu,  or  not. 
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Hyw#       ;  So  diat  in  ev€ry  cafe  the  demurrants   teftimom 
^'_        touft  not  only  contain  an  anfwcr  to  that  of  his  ai 
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verfary,   but  it  muft  moreover  fliew    a  complete 
title^    through  all  the   (tages    of  the    evideucc. 

Thcpropfriety  of ftating  the  whole  evidenced 
more  obvious,  whdh  the  objeft  of  the  demurrer 
is  confidered :  Which  is,  that  the  jury,  if  tai\ 
pleafe,  may  refufe  to  find  a  fpecial  verdifl,  and 
then  the  fa(Sls  never  appear  upon  the  record ;  to 
prevent  which  inconvenience  the  party  refbrts  to 
the  demurrer,  in  order  to  eihibit  all  the  fa6^s,  for 
tho  judgn\ent  of  t:  e  Court,  DougL  127.  So  thai 
the  demurrer  is,  in  fa 61,  a  mere  iiib&itute  frr 
a  fpecial  verdict.  But  in  a  fpecial  verdidl,  all 
the  fafts  on  both  fides  muft  be  found,  or  the  coun 
iRrfll  grant  a  new  trial  j  and  therefore  iir  the  dt- 
inurrer,  which  ia  the  fubftitute,  the  fame  thing 
muft  be  done,  or  the  Court  may  refufe  to  receive 
the  demurrer.  For  the  Court  are  to  judge  of  xht 
Mcgata  tt  probata  on  both  fides ;  and  not  upo3 
thofe  of  one  fide  only.  In  other  words,  they  are 
to  decide  upon  the  whole  cafe,  and  not  upon  ptrts: 
or  clfe,  the  truth  of  the  tide  never  could  be  dif- 
cerned. 

A  moments  refleftion  will  inevitably  lead  u«  to 
this  conclufion.  For  if  the  teftimony  on  both  fides 
was  not  ftated,  the  combination  and  conne&ioh  of 
the  part^  could  not  be  perceived.  It  would  often 
times  become  a  mereyirr/To-c  ofunintclligible  jargon 
for  want  of  knowing  the  points,  to  which,  the  re- 
peHing  teftimony,  of  the  party  demurred  unto,  was 
applied.  So  that,  although  th"e  queftion  might  turn 
iipon  the  competency  of  the  repelling  teftimony  on- 
ly, it  would  tic  ver  occur;  but  the  Court  would 
have  to  decide  upon  that,  which  was  offered,  by 
the  adverfary,  before  the  demurrant  ever  produc- 
ed any  at  all :  And  thus  it  would  inevitably 
happen,  that  it  would  be  impoffible  to  have  tire  ve- 
ty  point  determined,  by  the  Courts  wkich.  was 
m0auit:to  be  decided. 

It 
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It  will  be  no  objeAion  to  fiy^  ^at,   by  tlib  %iif 

cahS)  the  perfon  demurred  unto,    will  be  drivea  0^1^ 

>  admit  the  truth  of  the  demurrants  teftimony.  ^^^ 
or  that  confequence  does  not  follow. 

Xhere  arc  but  two  grounds  upon  which  that  pb- 
j^ion  could  poljibly  occur  ;    namely,    the  credit 

*  the  deiQ^rrants  witnefles  ;  and  the  circumftan- 
ts  which  he  might  inlift  on,  to  eftablifii  particu* 
r  fa6ls.  For,  as  to  fafts  adtually  proved,  the 
•murrant  Jias  as  much  right  to  ftate  thofe  in  hi» 
wn  favor,  as  the  party  demurred  unto,  has  to  ftat^ 
lofe  in  his  favor. 

But  neither  of  thofe  two  cafes  produce  the  effefl: 
)j©6lcd  to. 

Not  the  credibility  of  the  demurrant  witneffcB; 
Becaufc  the  demurrant,  when  Rating  his  own  tef» 
tnony,  can  only  infert  the  undifputed  fafts ;  and 
any  objection  as  to  the  credit  of  the  witneffes, 
ifes,  that  alone  is  a  fufficient  reafon  for  rejeil- 
g  the  demurrer ;  becaufe  the  credit  of  a  witnel* 
matter  of  faCl,  and  not  oi  Jaw ;  and  as  the  Court 
mnot  try  a  matter  of  fa<5l,  it  muft,  if  infifted  oi> 
main  with  the  jur)'-.  'fherefore  if  the  demurrant 
100 fes  tp  take  the  /caufje  from  the  jury  to  the 
5urt  he?  muft  relinquifli  the  impeached  witnefTes* 

Not  the  crrcumftantial evidence: 

Becaufethe  demurrant  neceflarily  yields  up  his 
efmnptions  and  probabilites  ;  for  by  drawing  the 
ufc  from  the  jury  to  the  Court,  he  lofes  ilie  op- 
Ttunity  of  inCilting  on  them  before  thofe,  who 
>ne  are  able  to  draw  conclufions  of  fa6l.  But 
e  cafe  of  the  party  demurred  to  is  very  different ; 
rif  he  inlifts  on  probabilities  and  prftimptions,  the 
nmrrant  is  bound  to  admit  the  fu<5t  he  would  in- 

•  frOjfn  them  ;  becaufe  he  is  forced  into  the  de- 
irreV  againft  his  confent,  and  has  no  opportu* 
ty  o^*  addrdJing  the  jury  to  infer  them.  He  is 
t,  on  this  account  however,  bound  to  admit  the 
!;is,  which  the  demurrant  would  eftabliQi  by  fuch 

teftiraony; 
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tcftimony  ;  becaufe  the  demurrant  might  have  It!: 
diem  to  the  jury ;  and  he  cannot,  by  drawing  ih-. 
caufe  ad aliifd  exametiy  ablige  the  other  part]., 
^gainft  his  inclination  toconfe^  what  he  was  difpi-!- 
^jltodeny*  The  demurrant  is  therefore  d--ivt::. 
to  ftate  the  fadls  he  aflually  proves,  without  an- 
inferences  from  circumftances ;  and  if  any  content 
^Ifes  about  the  fa6ls  fo  proved,  it  is  to  be  rcfo 
cd  to  the  Courtt  Becaufe  the  whole  operation  cf 
eiitetingthe  matter  upon  record,  and  condufti-^ 
^demurrer  to  evidence,  is,  and  ought  to  be,  ii!i-| 
ier  the  diredlion  and  controul  of  the  Court ;  fif:. 
jc6l  however  to  an  appeal,  by  bill  of  exccpricns, 
jfany  point  be  improperly  recited  or  rejected  b 
tbem»  For  it  is  laid,  that  if  the  Court  may  ovcrr- 
mle,  it  may  ^\io  regulate  the  entry  of  the  prc- 
(teedings  upon  the  record,  and  the  admLnionv 
"iliuch  are  to  be  made  previous  to  the  allowing  ci 
the  demiuTcr. 

Thus  then  it  clearly  appears,  that  thjj  obje6\icn 
is  imaginary  ;  and  that  the  pcrlon  demurred  to  }«i 
not  bound  to  admit  the  truth  of  the  fa€ls  infill- 
ed on  by  the  demurrant ;  but  that  the  latter  mu:": 
prove  them.  Yet  when  h«  has  proved  them  he 
has  a  right  to  infift  on  their  efficacy,  in  defhxjyir? 
the  oppofite  claim.  "  I 

The  propriety  of  thcfe  remarks  is  the  more  o> 
vious  from  tfie  fallowing  confideration,  namelv, 
tliat  the  court  is  to  pronounce,  whether  the  plain- 
tiff, or  defendant,  is  entitled  to  the  matter  in  con- 
troverfy ;  which  they  cannot  do,  if  the  whole  ei  :* 
dcncc  is  not  ftated;  Efpecialiy  as  it  fcldom  hap- 
pens^ that  the  demurrer  is  argued  the  fame  term, 
in  which  it  is  filed  ^  and  therefore  whether  thev 
h^  the  fame,  or  other  judges,  they  can  know  n^ 
thing  of  the  matter,  unlets  the  whole  teftiinony 
appears  of  record.     Thus  far  on  principle : 

II.  But  upoa  Authority  the  point  is  equally 
jclear. 
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A  demurrer  to  evideQP^  m^y  be  defined  ta  h%       ^yctt 
jin  allegation  of  the  demurrant,  which,  admitting  '*''• 

the  matters  of  fa6l  alledged  by  the  oppoiite  party^     -  Hre«^. 
ilicws,  that,  as  fet  forth,  they  are  infufficient  la 
Jaw  for  the  adverfary  to  proceed  upon,  ortoobligp 
vl\Q  dcraurranf  to  give  any,    qr  a  further  anfwer 
thereto;  either  fcfecaufe  they  are,  in  point  of  law, 
defeftive  in  themfelves,  or  are,  in  law^  deftroyej 
by  countervailing  teftimony.     It  is  thus  defcribed 
hj  Sir  William  Blackfton^,  "  But  a  demurrer  to 
**  evidence  fliall  be  determined  by  the  court,  out  of 
•*  which  the  record  is  fent.     This  happens,  where 
*'  a  record  or  other  matter  is  produced  in  evi- 
**  dence,    concerning  the   legal   confequences   of 
f^  which  there  arifes  a  doubt  in  law;  ii>yhichcaie 
♦*  the  adverfe  party  may,  if  he  pleafe$,  demur  to 
*'  the  wboie  evidence;  which  admits  the  trutl^  of 
*'  every  faft  that  has  been  alledged,  but  denies  the 
♦^  fufficiency  of  thorn  ally  in  point  of  law,  to  main* 
*'  tain  or  overthrow  the  iffue;   which  draws  the 
*?  (jueftion  of  law  from  the  cogi>i2ance  of  the  jury, 
"  to  be  decided  (as  it  ought)  by  the  court.'-     This 
paflage  proves  exprqfsly  his  own  opinion  to  have 
been,    that  it  was  neceffary  to  date  all  the  evi- 
dence.    Becaufe  he  fays,  that  the  party  may  de- 
mur upon  the  wiole  evidence;  which,  admitting 
the  h€^$j  denies  the  fufficiency  of  them  <?// to  main- 
tain or  overthro^ir  th^  iflue. 

This  agrees  with  the  doftrine  laid  down  by  the 
icourt  in  the  cafe  of  Wright  vs  Pynder;  the  ftate- 
ment  of  which  according  to  AlUm  report  of  it  wa# 
as  follows,  "  In  %  trover  and  converfion  brought 
**  by  an  adminiftrator;  upon  not  guilty  pleaded^ 
**  the  defendant  upon  the  evidence  c^nfefles,  that 
.*'  he  did  convert  them  to  his  own  ufe  \  but  furthet 
"faith,  that  the  inteftate  was  indebted  to  the 
*^  King,  and  that  1 8.  M^y.  X4*  Car:  it  was  found 
*'  by  inquifition,  tha.t  he  died  poffeffedof  the  goods 
"  in  queftion ;  which  being  returned,  n  venditioni 
**  exponas  was  awarded  to  tjie  IherifF,  who  by  vir- 
*^  tue  thereof  fold  them  to  the  defendant.  And  to  . 
^^  prove  thiS|  the  defendant  (hewed  the  warrant  of 
Z  3  "the 
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Hyef $       «<  the  Trcafurer,    and  the  office  book  m  the  exthe. 

^*  **  quer,  and  the  entry  of  the  inquifition,  and  the 

€i  xfencfitipm  exponas  in  the  clerk^s  book ;  to  which 
^*  the  plaintiff  faith,  that  the  matter  alledged  b 
**  not  fufficient  to  prove  the  defendant  tiat  guilty; 
**  and  that  th^re  was  no  fuch  writ  of  venditioni 
•*  exponas.  And  the  defendant  faith,  that  the 
^^  matter  is  fufficient,  and  that  there  was  fuch  a 
•*  writ.* 

In  this  cafe,  according  to  Styles  34**'  ROLL5 
♦*  Juftice  took   two  exceptions  to  the  ple;tdis^; 
•*  (meaning  the  demurrer;  becaufe  the  plea  was 
♦'  nop  guilty  f  J  i.  That  the  goods  mentioned  in 
**  the  Ichedule  appear  not  to  be  the  fatoe  contain* 
•*  ed  in  the  declaration,  2.  No  title  is  made  to  the 
^^  indenture  by  him,  who  brings  the  ailion,  and 
*'  concluded  upon  the  whole  matter  that  the  de- 
"  murrer  was  not  good>  and  that  there  ought  to 
i*  be  a  venire  facias  4e  novg^   tp  try  the  matter 
•*  again.    Bacon  Justice  much  to  the  fame  effed, 
^  but  differed  in  this,  that  there  ought  not  to  be  1 
*'  venire  facias  de  jiovo^  but  faid,  that  judgment 
**  ought  to  he  given  agauift  one  party,  to  wit,  the 
**  defendant,  for  ill  joinipg  in   demurrer,    to   the 
**  intent^  the  party  that  is   not  in  fault  may  be 
♦^  difmiiTed,  and  the  parties  here  have  waived  the 
•'  trial  per  pays  by  joining  in  demurrer.     But  Jtoll 
'*  anfwered  that  no  judgment  at  all  could  be  given, 
^  for  botl\  parties  be  in   fault,   one  by  tendering 
**  the  demurrer,  the  other  by  joining  in  it,  and 
**  the  defendant  might  have  -chofen  whether  he 
*'  would  have  joiiKjd  or  no,  but  might  have  prayed 
•**  the  judgment  of  the  court  whether  lie  ought  to 
^*join." 

Here  both  judges  jag^reed  that  the  demurrer  was 
bad,  In  not  afcertaining  the  goods,  and  fetting 
forth,  the  plaintiffs  title  to  the  indenture :  They 
differed,  indeed,  as  to  the  judgmpnt  to  be  given; 
.one  of  them  thought,  tlicre  ought  to  be  another 
venire  facias;  the  other  that  there  ought  th  be 
Judgment  fin^Uj   but  both  opinions  were  grounded 
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ot< '  the  imperfe6lion  of  the  deimirrcr.      TflkiHg* 
either  opinion,  lK)W€vcr,  to  have  beeii  the  correct- 
one,  and  it  equally  proves,    that  the  court  wer^ 
right  in.  rejedling  the  demurrer  in  the  prefent  ^afe. 
l^ar  if  a  new  venire  facial  ouglit  to  have  gone,^ 
then  the  court  were  not  bound  to  receive  a  de-* 
fnurrer,  'merely  for  the  form  of  fctting  it  afidd 
agatn;  and  if  there  ought  to  have  been  final  judg^ 
mcnt,  aeainft  ihe  tenants,  for  joining  in  an  infuf* 
ficicnt  demurrer,    that  alone  is  a  proof,  that  the 
court  ought  not  to  have  received  the  demurrer* 
and  compelled  the  defertdants  to  join.     In  point  of 
fa£i,  however,  a  i>«»«/>^/^^/^/ was  adlually  awards 
ed  as  appears  by  Aliens  report  of  the  c^fe. 

We  haji^e  then,  both  the  opinion  of  a  mod  able 
ct)ramentator,  and  an  exprei*  d<?6iiionof  thecourt^. 
that  it  is  nccefiary  for  the  demurrant  to  ftate  the 
'whole  ipridence,  and  to  (hew  a  complete  title. 
They  are  therefore  authorities  in  the  very  point; 
and  dtxide  the  prefent  queftion,  without  any  ne* 
ceflity  for  a  further  enquiry. 

But,  as  the  point  is  of  importance,  it  may  be 
worth  while,  to  inveftigate  it  a  little  further  ;  and' 
to  examine  precedents,  Upon  the  fubje6l,  in  books 
of  entries  :  Becaul'e  the  forms  of  pleadings  ar6 
always    confidered  as  evidences  of  the  law. 

In ^^zjt^r/// entries  i4&  pU  '*t  there  is  a  de- 
murrer to  evidence  to  the  following  efle6l: 

"  And  upon  tliis,  the  aforefaid  D.  G,  anrl  M. 
*'  4he;.ved  in  evidence  to  the  jurors  afor^faid,  ^to 
**  verify  and  'prove  the  Iffiie  Aforefaid,  on  their 
*^  part,  to  wit,  f^^s  in  the  evidences, -J  and  the 
"  aforelaid  I.  B,  and  B.  to  verify  and  prove*  the^ 
'*  iffue  aforelaid,  on  their  part,  to  wit,  t1iat  they 
'^  had  not  entered  into  the  tenements  aforefaid, 
"  with  the  appurtenances,  iTiewfed -in  evidence  ^o 
•'  the  jurors  aforefail,  and  fay  &c.  fas  in  tlw  evi* 
*^  dences.)  And  the  aForefaiJ  G.  and  M.  fay, 
**  that  thijy  to  the  mattcf  aforefaid, '  by  the  fald  f. 

.      r  £  *'  B. 
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Kywi       ^  &  %ni  B.  above  in  evidence  to  the  jurors  afort- 
,  w.  M  {^i^  flxewn  &c.'^    Going  on  to  gonciude  tlie  de- 

^rcen.        m^^fer. 

. .  Which  clearly  proves,  that  the  eVitlfence,  on 
1)0th  fides,  is  to  be  inferted.  For  fuch  is  the 
ijaodc  purfued  in  that  fonn  j  as  it  firft  ftates  tk 
evidence  of  D.  G,  and  M.  and'then  tliat  of  I.  E. 
and  B* 

This  prefcede'nt  agreei  with  the  language  con- 
tained in  the  firft  mentioned  bookfe;  and  the  whclt 
of  them  exprefsly  fupports  the  propriety  of  the  doc- 
trine laid  dowh  by  this  Court  In  the  cafe  of  jffojii 
vs  Toungj    I.  Wash.  ijz. 

In  which  the  Prefident,  in  delivering  the  refolu- 
Hou  of  the  Court,  fays,  "  We  tliink  the  proper 
*^  rule  18  id  allow  a  demurrer  to  evidence  at  amy 
"time  before  the  jury  retire,  although  the  party 
**  demurring  may  have  examined  witnefles  on  hii 
**  part,  the  v)bole  evidence  on  hotb  sides  being  Sat- 
**  ed ;  which  in  all  cafes  ought  to  be  done  unleij 
•*  the  Court  think  the  cafe  clear  agaihft  the  party. 
•*  In  which  cafe,  the  books  agree,  that  the  QonT\ 
*'  may  refufe  to  receive  the  demurrer.  In  iliis 
'*  cafe,  the  opinion  of  the  Court  as  to  this  point  was 
*'  right,  ift, .  becaufe  the  "(vhole  evidence  was  not 
**  ftated,  and  idly,  becaufe  we  think  the  cafe  was 
**  clearly  againft  the  defendant."  1  nis  cafe  there- 
fore confirms  the  others ;  and  leaves  the  queftioa 
no  longer  doutbful. 

So  that  it  may  now  be  confidered  as  a  fixed  nile, 
that  in  ex'-ery  cafe,  the  demurrant  muft  infert  the 
v)bole  evidence ;  in  order  that  the  Court  ma/ 
judge  whether  aU  of  it  is  fufiicient  to  maintain  the 
iflue* 

But  it  18  wore  rieceflary  ftill  in  a  writ  of  rig^t* 

!•  becaufe  no  other  aflion  remains  to  redifefs , 
^Ite  error^   if  one  intervenes  in  the  trial  of  the 
caufe. 

%.  Becaufe 
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.  Bccaufe  the  court  ought  always  to  inftru« 
jury  on  the  trial  of  a  writ  of  right,  Co.  i^itt: 
\  ;  and,  by  analo^%  they  ought  to  be  aUe,  oa 
cuting  a  writ  of  enquiry,  after  a  decifion  of  the. 
lurrer,  to  fay  to  the  jury,  that,  upon  the  whole 
ience,  the  right  was  with  the  tenant.  But 
V    th«y  cannot  do^  if  the  evidence  is  not  ftat* 

Vs  therefore  a  faulty  demurrer  was  offered,  and 
:hat  demurrer  did  not  fhew  title  in  the  demand* 
,  the  County  Court  did  right  in  refufing  to  re* 
ve  it.  -    . 

:i  confequence  of  ^he  .various  decifions  in  this 
rt,  that  a  demurrer  lo  evidence  cannot  be  ufed 
1  bill  of  exceptions,  it  becomes  unneceitary  to 
i  anything  onth(*i'ul>ju6lor;//7w  tenure.  Therci 
e  I  (hall  only  oblerve,  tha't  the  a6l  of  AfTcmbly^ 
ivoid  JiIHcultics  on  the  trial,  feema  to  have  iu^ 
ded,  that  every  thin^,  which  would  deftroy  t\\6 
nandants  a6lion,  might  be  given  in  evidence  at 
trial  of  the  mife,  upon  the  mere  right.  ^  And 
:an  never  be  right  to  fa}',  that  the  demandant 
aid  recover  lar»ds  to  wliich  he  had  no  title,  up- 
a  mere  flip  in  thepleadin^^s.  Bcfides,  in  Ends 
adlngs  321,  non  tenure  is  exprefsly  called  4 
a  in  bar; 'and  if  fo,  it  ends  that  queiiion. 

IVilliaMb  contra.  I  drt  not  mean  lo  contro* 
t  the  doftriiie  on  demurrers  to  evidciice.  But 
I  tenure^  upon  this  iffue,  was  clearly  ahfurdnnd 
jroper.  In  a  demurrer  to  evidence,  evcrytlung, 
ich  may  be  infered,  is  admitted,  and,  if  the 
eflion  that  the  demandant  was  not  the  llobert 
cen  mentioned  in  the  will,  be,  at  all,  founded* 
night  have  beeft  correfted  by  the  judges  notes; 
the  court  will  now  fet  afidc  the  proceedings,  in 
ler  to  fupply  the  evidence. 

Cur:  cdv:  vult. 

LYONS  Judge*  Delivered  the  refolution  of  the 
urt,  that  the  judgment  of  the  Diftrift  Court  wa« 
'oneouft,  and  to  be  reverfedi  and  that  of  tlic 
inty  Court  affirmed.  -  ^  As 
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(^  As  the  Court  did  not  explain  the  ground*  up 
xvhicfa  the  judgment  was  given  in  the  laft  cafe;  ai 
a«  the  following  is  a  cafe  upon  nearly  the  fame. 
tie,  and  fome  of  the  judges  in  giving  their  opiij 
on*  on  it,  ftated  the  ground  of  decilion  in  the  to 
I  have  thought  it  would  be  agreeable  to  the  reactr 
to  publilh  it  at  this  time  ;  although  not  decided  tt> 
til  two  terms  afterwards. 


H  Y  E  R  S     ^  al 
dgainji 

April    T««  WOOD.'' 

tSoi. 

Inadtini-  t?  ^^^^'^  WOOD  brought  a  writ  of  right  i: 
H/td  evidence  M\  the  County  Court  of  Hardy,  againft  Leonard 
allthcteftimo-  Hyers,  johp  Hyers^  Lewis  Hyers,  Martin  Sbok, 
ny  on  both  Rudolph  Shobe,  Martin  Powers,  Jacob  Shobt, 
•%c7n?med  ^"^  Chridopher  brmontrout,  Martin  Shobe,  jr.  Abn 
and  if  the  dc.  ^*^"™  Stooky,  Modlin  Stooky  aiid  Conrad  Carr,  for 
iiiandant  In  a  ''  H^^  fourth  undivided  part  oiF  one  tenement,  co* 
Vprit  of  right  *^  tfiining  eleven  hundred  and  twenty  acres  of  lari 
demur  to  the  cc  y,^\i\^  ^\^q  appurtenances  in  the  coiinty  aforefaiv., 
1^^lft^^lewa^U  *^  ^*^^®  ^^^  county  of  Augufla,  on  tlie  Southbranca 
We  inhimfelf.   **  of  Potowniack  river,  and  bounded  as  folluwetli 

Non  tenure  '*  to  wit:  Beginnir^g  at  two  red  oaks,  on  iht 
Imay  be  given  *t  South  lide  tl»e  North  fork  of  the  faid  branch, 
in  evidence  'c  thence  S.  28  W.  106  poles  to  a  black  walnM^ 
where  theiuiie   ,,      ,  .  ,         1  ,^,  *      ,  ,  1       i. 

i»  joined  on  wJiite  oak  and  biin,  on  a  branch   at   the  foot^ 

iferacrcright.  *'  a  hill,  thence  N.  74  W.  400  poleg  to  a  red  oali, 
**  at  the  foot  of  a  hill,  thence  N*  57  W.  248  poks 
"  to  a  white  oak,  on  a  hill,  thence  S.  52  W.  160 
*^  poles  to  a  white  oak,  thence  N.  80  W.  48  polef 
**  to  two  white  oaks,  rhence  N.  49  \V«  100  poles, 
*'  thence  N.  15  W.  40  poles  to  a  fugar  tree  and 
*'  hicory  on  the  faid  branch,  thence  down  the  f^- 
*'  veral  courfes  of  the  fame  to  the  begiftmngc'^ 
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TTie  parties  joined  the  mise  upon  the  mtre  right 
: cording  to  form  in  die  a6l  qf  AflTembly. 

There  1%  jn  the  record  a  patent  tp  Robert  Green 
itcd  1 2th  January  1746,  for  1120  acres  of  land 
I  Augufta  cojinty,  the  boundaries  of  which  are  th^ 
me  with  thofe  mentioned  in  the  count.  Alfo 
deed  from  Ma^y  Wood  devifee  of  James  Wood, 
>  James  Wood  and  Robert  Wood  for  her  undividr 
I  moiety  of  the  f>id  tracSl  of  land.  A  copy  of  the 
rfl  named  James  Woods  will,  whereby  be  devifeg 
I  his  eCbate  to  his  wife  the  faid  Mary  Wood  oa 
:>ndition  that  ihe  pay  to  each  of  his  children  ^10 
1  their  coming  of  age.  Alfo  a  copy  of  the  wili 
■*  Robert  Green,  in  which  is  the  following  claufe- 
I  bequeath  unto  my  fons  James  and  Mofcs  Green 
and  their  heirs  and  afTigns  one  tra£l  &c.  as  alfo 
all  my  part  of  the  lands  which  now  are  patented 
in  my  name  on  the  South  brandies  of  Potowmack 
river  referving  to  Colonel  James  Wood  of  Frcr 
dericlc  county  one  half  thereof,  &cc.  And  I  dt> 
give  and  bequeath  to  the  faid  James  Wood  and 
his  heirs  and  alfigns  forever  ouc  equal  half  part 
of  the  faid  lands  patented,  .on  the  South  branch 
of  Potowmack." 

There  are  in  the  record  feven  leafes  for  three 
fres  from  Lord  Fairfax  for  fmall  trafts  of  land, 
»  Jacob  Stooky,  Leonard  Hyers^  Martin  Shobc, 
Fartin  Powers,  Chriftoplior  Ermontrout,  Barbara 
hobe  and  Jacob  Shobe,  all  dated  the  3d  of  Aiigufl 
773- 

Upon  the  trial  of  the  caufe,  the  demandants  fil^ 
1  a  billof  excepiious  to  tlic  Courts  o|)inioH,  which 
itcd,  that  '^  the  demandants  having  ofTercd  on 
the  trial  a  patent  in  the  words  and  figures  follow- 
iws,  *  George  the  fccond^cc/  The  tenants  offered 
evidence  to  prove,  that  the  land,  they  are  in 
pofl'eiiiion  of  and  claim,  is  not  the  land  demand- 
ed of  them  by  the  demandants  :"  That  tlie  de- 
andant  excepted  to  the  adniiffion  of  tl^e  teflimo- 
y  but  was  overruled  by  the  Court, 
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Mycrfc  y^p  detnandants  lik cwife  filed  iuother  Mil  o? 

Wood  ceptions  ia  the  following  words.^ 

*'  The  demandants  ia  thcfe  caufcs  offered  : 
*'  niurrer  to  the  evidence  exhibited  by  the  ten*. 
*'  fetting  forth  that  evidence  and  alfo  the  eviJ^ 
**  exhibited  in  behalf  of  the  demandants^  ir 
^  Yi^ords  and  figures  following,  to  wit :  0-. 
**  trial  of  thefe  caufes  the  faid  tenants  gaveii:  * 
*'  dencu  the  following  leafes  from  the  late  i 
•*  Fairfax  to  Jacob  Stooky  iu  the  words  and  f  r- 
'**^  following,  to  wit:  This  indenture  8$c.  Oner: 
•^  the  fame  to  Leonard  Hyers  in  the  wonii 
•*■  figures  following,  to  wit:  This  indenture 
***  One  from  the  fame  to  Martin  Shobe  in  thew 
*^and  figures  following,  to  wit:  This  inde: 
^  &c.  One  from  the  fame  to  Martin  Powers ' 
•*•  ^5^o^ds  and  figures  following,  to  wit :  This  r 
"  tureScc.  One  from  the  fame  to  Chrillopherin 
*^  trout  in  the  words  and  figures  following,  to  - 
**-  This  indenture  &c»  One  from  the  fame  to  B:: 
**^  ra  Shobe  in  the  words  and  figures  followir  y 
"  witt  This  indenture  &c.  One  from  the  tn:. 
**  Jacob  Shobe  in  the  words  and  figures  follow 
'^  to  witi  This  indenture  &c.  And  that  thr^:  ^ 
^  tUofe  to  whom  the  faid  leafes  were  gra" 
"  had  been  in  poffclTion  twenty  two  years  unric: 
^*^  faid  leafes,  and  twenty  years  previoos,  ' 
^  the  upper  p^rt  of  th^  land  demande4  by  ih^ 
"■  mandants  in  their  declaration,  lies  one  mile  be 
**the  confluence  of  tjie  North,  and  the  S 
**■  branch,  and  on  the  fide  oppofite  from  the  N^ 
*'fork;  and  proved  by  Jonathan  Heath  ' 
*'  he  was  fummoned  by  the  flieriff  of  Hs 
*^  county,  to  attend  the  furveying a  traft  oil* 
*^  being  the  land  in  difpute  between  the  ^ 
*'  tics  aforefaid,  >\'hereon  Leonard  Hyers  j 
^'others  npw  live;  where  was  prefent,  Cclr 
**■  Jofeph  Nevill  and  John  Foley  furveyors.  T: 
*^  begm;  faidfurvey  about  two  and  one  half  chi 
•*"on  the  South  branch  of  Potowmack  abaiii  : 
^^  miles  below  the  mouth  of  the  North  fork, 
**  to  where  fort  George  formerly  flood,    tht  '■ 
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corner  extended  eleven  poles  up  a  run,  between         Hjtn 
two  hills,  the  fecond  courfe  croffed  the  point  of       ^^• 


;\  liill  which  was  not  paffable ;  they  meafured 
loack  on  the  firil  courle,  into  the  bott4>fn,  to  en- 
able them  to  run  the  fecond  courie.  The  fe- 
cond courte,  as  the  furveyor  then  run,  was  on 
tlie  point  of  a  hill,  where  there  was  no  timber 
out,  at  the  th*n\l  corner,  there  was  bu^  little  tim- 
l>trr,  the  fourth  corner,  no  timber  cut,  the  fifth 
corner,  cleared,  the  lixth  corner  no  timber  cut, 
at  the  fevcnth  corner,  no  timber  cut,  except  s^ 
road  along  the  river,  the  laft  courfe  called  for 
Forty  poles  but  found  only  fix,  when  we  came 
to  the  river,  which  if  they  had  extended  agree- 
ably to  the  deed,  would  have  carried  them  over 
tl^e  South  branch  to  a  pine  hill.  They  then  went 
down  the  different  meanders^  of  the  rivef  tp 
the  beginning.  That  they  diligently  examined  the 
different  corners,  but  found  no  corne'r  tree,  nor 

*  fide  mark  ;  that  there  was  an  allowance  made  of 
two  and  one  half  degrees  variation.  And  fur- 
ther proved  by  Job  Wei  ton,  that  he  yras  fummoned 

*  by  thefberiff  of  the  county,  to  attend  a  furvey  on 
^  the  lands  in  difpute,  Jind  that  they  began  the  firft 
^  courfe  of  the  furvey  about  the  mi  idle  cu  wq 
'  Soi^th  branch  where  fort  George  formerly  ftoorl, 

*  that  they  run  the  firfl  courfe,  one  hundred 
'  and  fix  poles,  about  eleven  rods  of  which  was 

*  up  a  run  between  two  hills,  where  the  tim* 
^  ber  was  chiefly  cutj  they  then  flarted  on  the 
'  fecond  courfe,   and  run  fome  diftance  when  they 

*  came  to  a  lleep  bank  which  they  could  npt  go 
•^  down ;  thoy  meafured  back  on  the  firft  courfe 
•'  into  the  bottom,  to  enable  them  to  run  the  fe- 
^'  cond  courfe.  The  fecond  courfe  as  the  furvev- 
f'  or  then  run  was  on  the  point  of  a  hill  where 
'^  there  was  no  timber  cut,  at  the  third:  corner, 
"  there  was  but  little  timber,  the  fourth  corner^ 
"  no  timber  cut,  the  fifth  corner  cleared,  the 
**  fixth  corner  no  timber  cut,  at  the  fcventh  corn* 
**  er  no  timber  cut,  except  a  road  along  the  river^ 

^'  the 
A4 
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Hytrt  *«  the  laft  courfe  called  for  forty  po1e«,  bat  fe 
^'\  **  only  fix,  when  we  came  to  the  riven  They  r 
'**  took  down  the  different  meanders  of  the  tt 
^*  to  the  begintiing.  That  they  diligently  exami 
♦*  the  different  corners,  but  found  no  comer  t: 
♦^  nor  fide  mark,  that  there  was  an  allowance  u: 
"  of  two  degrees  and  an  half  in  th^  varbtioD,  : 
**that  he  was  prefent  when  they  run  out  : 
^*  land  in  1773;  When  no  marked  trees, 
^*  corners,  could  be  difcovered.  They  alfo  g: 
*'  in  evidence  the  a6l  of  AflTembly  paUed  in  : 
••year  1736,  intituled  ati  aA  for  confirming: 
♦♦  better  fecuring  the  titles  to  lands  in  the  Nortnt 
^*  neck.  And  they  further  proved  by  Mofes  H 
^*  ton,  that  he  the  faid  Hutton,  has  been  in  t 
**  country  fifty  odd  years,  that  he  has  aivj 
^  heard  the  South  branch,  the  South  fork  and : 
^  North  fork  called  as  t^cy  now  are;  that  theb 
^  in  poffeiBon  of  the  tenants  lies  on  the  South  i 
♦'  of  the  South  branch,  and  he  believes  about : 
♦*  mile  below  the  North  fork*  And  by  Will 
^^  Cunoindiam  fenr.  that  he  has  been  on  theS 
**  branch  fifty  eight  years,  that  Solomon  Hcc: 
^*  lived  01^  the  land  ia  difpute  fifty  five  years  ik 
^  that  the  father  of  the  Shobe^s,  the  prefent 
f^  nants,  was  in  pofTeQioa  of  the  faid  land  zt 
^  fifty  years  ago,  and  that  the  tenants  have  li^l 
^^  there  ever  nnee,  but  the  faid  witnefs  imows  1 
*^  no  title  that  they  had.  The  faidland  lies  a  mile 
^^  a  mile  and  ati  half  below  the  North  fork  ZDi'- 
**  the  South  fide  of  the  South  branch.  That  i 
^'  South  branch,  the  South  fork  and  the  N^r 
*'  fork  have  been  uaderftood  as  fuch*  daring  '^ 
**  whole  ^rae  he  lived  in  this  country.  To  wbi 
^'  evidence  the  demandants  counfel  demurred  -" 
^MnfufEcient  in  law,  to  fupport  the  right  of  tr 
^*  tenants  to  the  lands  in  contefl,  «nd  produced  ■' 
♦'  fu  ppoit  of  their  rights  a  copy  of  a  patent  duly  a ttf  ^ 
*'  ed  as  the  law  direfts,  from  George  the  fecon^ 
^'  late  king  of  Great  Britain;  in  the  words  ry- 
*'  figures  following,  George  the  fecond  &c*  32 
t'  Uie  ^6t  of  Affei?>bly  paffed  in  the  year  17481  ^ 
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i^led.  An  aft  for  confirming  the  grant*  made        Hy«rt 
>y  Inis  Majcfty,  within  the  bounds  of  the  Norths        ^^ 
i-ii  Neck,  as  they  are  now  eftabliflied;   and  alfo      ^  . 

k    copy  of  the  laft  will  and  teftament  of  Robert  ~^ 

Sreen  deceafed,  authenticated  under  the  feal  of 
:lie  county  of  Orange,  where  the  fame  was  admic* 
Led  to  record,  in  the  words  and  figures  following 
to  -wit:     In  the  name  &c.     And  a  copy  of  the 
will  of  James  Wood  deceafed,    certified  under 
tlie  hand  of  the  clerk  of  the  county  of  Frederic^ 
-vvKere  the  fame  was  admitted  to  record,  in  the 
Avords    and  figures  following,  to  wit:     In  the 
name  &c.     And  alfo  a  copy  of  a  deed  from  Mary 
Wood  to  the  faid  demaudants,  ceirtified  under 
the  hand  of  the  clerk  of  the  county  of  Hardy, 
where  the  fame  is '  recorded  in  the  words  and 
figures  following,  to  wit:     This  indenture  &c. 
the  above  being  the  only  evidence,  given  on  the 
part  of  the  demandants  ;  and  pray  the  judgment 
of  the  court,  whether  they  have  more  right  to 
the  tenements   which  they  demand  againft  the 
tenants,  or  ihey  to  hold  as  they  demiind.  To  the 
f  eception  of  which  demurrer  the  tenants  by  their 
counfel  obje6led,  for  the  following  rcufons,  be*- 
caufe  the  demurrer  contained  as  well  the  evi- 
dence demurred  to  by  the  demandants,   as  the 
'  evidence  exhibited  by  the  demandants ;  and  that 
^  the  facls  which  that  evidence   relates  contained 
^  matter  proper  for  the  conlideration  of  the  jury. 
'  Which  obje(5lion  was  fuftained  by  the  court. 

Verdift  and  judgment  for  the  tertants;  upon 
vhich  the  demandant  appealed  to  the  Diilri6k 
kiourt. 

The  Diftrift  Court  was  of  opinion,  that  th^ 
[udgment  was  erroneous,  in  tins,  •"  that  the  court 
'•below  ought  not  to  have  admitted  the  tvidence 
^^  ftated  on  the  part  of  the  tenants  as  iheutioned 
'^in  the  demandnnts  bill  of  exceptions  to  have 
^*  gone  ii  evidence  to  the  jury;  and  in  not  re* 
^  cciving  the  demurrer  of  the  iaicj  demandant.'^ 

That 
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Hycf*        That  court  therefore  reverfed  the  judgmer-t;  sr: 
^^'  thereupon  the  tenants  appealed  to  this  court. 

Call  for  the  appellant.     This  cafe  exactly  rt 
fembles   that  of  Hyers  xs  Grcen^^  except,    tl.- 
here  is  a  bill  of  exceptions  to  the   teftin-'cny   pre 
ing  the  non  tenure^    and  not  a  demurrer  only,    a: 
was  the  cafe  there.  But  tliat  circiimflance  r.  ill  r  - 
make  a  material  difference  ;   becanfe,  if  the  ncn  r  - 
nwr^  could  not  have  been  given    in   evirienco,    i 
that  cafe,  the  Court  could  not  have    decided    ^ 
the  tenants,  upon  evidence  introduced  for  the  par 
pofe  of  proving  the  wc?n /^;n/T^.        Bcfid«s  it   m; 
be  a  quellion,  whether  the  demandant,    by   ofTti- 
ing  to  demur  in  thi^  cafe,  ought  not  to  be  confidt?- 
ed,  as  thereby  cunfentihg  to  waive  his  bill    of  ex- 
ceptions? 

W1LL14.MS  contra.  Contended,  i.  That  n^.: 
tenure  CQwX^  wdx  be  given  in  evidence  at  common 
law.  2.  Thvit  the  acl  of  AfTcmbly  had  not  alrer- 
'ed  the  common  law,  in  this  refj^cdl;  3.  That,  ii" 
non  r^nwr;^  could  be  given  in  evidence,  tlie  jud^nit  i: 
ought  to  be  the  fame,  as  the  judgment  on  nzn 
tenure  at  common  law. 

Upon  the  firft  point:  The  mife  is  joined  upon 
the  mere  right;  the  pleadings  anein  that  manner; 
and  the  party  cannot  alledge  in  evidence,  what 
would  go  to  falfify  his  own  pleadings.  When 
therefore  the  defendant  pleads  to  the  mere  right 
in  the  land,  he  infifts  upon  his  title  only;  and 
therefore  renders  it  unnecefTary,  for  the  other  fide 
to  prove  the  identity.  If  then  he  is  fuffered  to 
give  evidence  of  non  tenure  on  the-  trial,  he  will 
take  his  adveriiry  by  furprize  ;  as  the  latter  will 
not  come  prepared  to  meet  the  objedlion.  Befides 
iion  tenure  is  a  plea  in  abatement ;  and  therefore 
ought  to  be  plead,  or  it  cannot  be  taken  advantage 
of  afterwards.     5.  Bac.  abr,  fiast  edit* J  426. 

Upon  the  fecond  point :    The  aft   of  Aflembly 
does  not  alter  the  rules  of  the  common  law  ujwn 

this 
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rubjedl.  For  that  only  furnilhes  a  (hontt 
e  Of  joining  the  mile  upoo  the  mere  right,  bat 
not  alter  the  rules  of  proct^cding,  prior  to  the 
bcring  joined.  For  the  ad  of  1786  Hev:  Cod. 
6,  ought  to  be  read  with  that  of  1792  ^^i;.' 
*  /?.  11^  seSi.  25:  Which  exprefsly  treats  no;i 
re  as  ai  pica  in  abatement,  and  iuppofes  that 
^ill  he  inliiied  on,  before  the  mile  is  joined.  - 
wording  to  which  reading,  the  a(5l  will  ftand 
;:  If  the  tenant  Ihall  not  plead  non  tenure^join* 
r-jcy.  or  several  tenancy  in  abatement^  he  may 
id  ill  this  form,  or  ro  this  ert'ert,  Sec.  as  in  the 
t»f  17S6.  Another  arg'iiTicnt  on  this  point  is 
t,  at  cominon  law,  the  mile  was  not  joined  up- 
I'ollatcrnrpoi.us,  fuch  as,  r.on  t  emir  c^  chut 
y  were  tried  by  a  colurnon  j.;ry  ;  and  therefore 
lie  acH  only  fpcak^  of  t lie  mile,  it  follows,  that 
fe  collateral  nKitcers  were  notdefigned  to  be  in- 
dcd. 

Jpon  the  third  point:  If  non  tenure  could 
:^i  ven  in  evidence,  Hill  the  jndoment  of  the  Coan- 
C.f'Url  is  wruiit^-.  For  it  ou^Iit  to  be  according 
the  JTulgnhnt  at  common  law  ;  wliich  was  not 
ud'j;r,u;n:  in  Inr :  It  acquitted  the  tenants 
iecd,  but"  the  d^'inandant  recovered  the  lands 
:/',  Lit.  yyi*  36,;.  i.  Bac,  aLr.21.  Therefore 
r  jjdg'nent,  in  tlijr  preicrtt  cafe,  which  goes  in 
-  of  ttie  deniandaiits  claim,  is  clearly  wrong, 
i  ought  to  be  rcvetitd. 

The  demurrer  do^s  not  Wviivc  the  bill  of  except 
-ss,  as  the  couai'el  on  the  oilier  fide  fuppofe?* 
r  ifthr;be  repugnant,  it  would  only  prove. 
It  the  demurrer  ought  not  to  be  received,  but 
I  that  the  bill  of  exceptions  (liouldbe  relinquifli- 

Cat.t,,  Non  tenvre  may  be  given  in  evidence, 
ce  the  ad  of  17  S6,  a'thouf^h  th'c  mife  is  joined 
on  the  mereri:>;]it.  For  the  acl  is  pofuive  that 
■V  matter  may  Lc  ^'i-'cn  in  evidence  ivlucJb  mio-ht 
ve  been  specially  pleaded:      And  as  non   tenure 
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Hjwi       ckaTly  might  have  been  fpecially   pleaded   bti^ 
^f.,       the  iA,  itfoUowf,  neceffarily,  that  it  may  beg: 
k%-.    *^      en  in  evidence  fince.     This  is  the  more  neced^: 
becabfe,  in  pradlice  as  well  as  according  to  thepn 
tiplea  of  law,  the  defendant  is  now  obliged  toplt.^; 

rthe  form  prefcribedby  the  a6l  of  Aflembly :  f  ci 
am  informed,  that  one  of  the  DiftrtA  Courts  r& 
&ied  to  permit  the  defendant  to  plead  a  cof&- 
mon  Itiw  plea;  A  refufal  warranted  by  principki 
of  law,  and  the  rules  for  coitftrufUng  ftatutcs: 
By  which,  the  word  may  is  underftood  to  be  iza 
perative,  and  fynonyraous  with  sbali^  6.  Bac.  air 
(ncvj  edit.)  379.  Of  courfe  there  is  no  choice  It^: 
to  the  defendant,  but  he  is  obliged  to  plead  th. 
plea,  which  is  prefcribedby  tlie  a6h  Biit  it  wod: 
be  prepofterous  to  .oblige  him  to  pafs  by  a  pic*, 
which  would  defend  him,  and  to  put  in  another 
which  will  not,  without  allowing  him  to  give,  tk 
matter  of  the  firft  in  evidence.  This  would  U 
an  *6l  of  injuftice,  which  ought  not  to  be  imput- 
ed to  the  Legiflature,  when  ah  obvious  conftruc- 
tioii  will  avoid  it. 

There  are  other  cbnfiderations,  which  render, 
whut  we  contend  for,  peculiarly  proper;  namely, 
the  obje6l  of  the  z6it,  and  the  rtate  of  the  prafiice 
in  this  countrv.  The  objeft  of  the  a^  was  ckar- 
ly  to  fimplify  the  pleadings  in  this  a6lion,  and  tc 
rid  it  of  all  its  entanglements  and  difficulties,  by 
permitting  the  parties  to  try  their  claims,  with- 
out the  dangers,  to  which,  the  common  law  plead- 
ings weie  expofed.  The  objeft  therefore  ought  to 
be  promoted,  in  the  conftrti6lion  of  a  remedial  fta. 
tilte.  And  this  is  rendered  peculiarly  neceffan*, 
when  the  ftate  of  the  praftice  is  confidered.  For 
the  gentlemen,  who  pra6\ife  in  the  Inferior  Court?, 
are  conftantly  riding  about  from  Ccurt  to  Court, 
and  are  generally  obliged  to  plead  u|>on  the  fpur 
of  the  oceafion,  without  an  oppoi^tunity  of  confuh- 
ing  tfteir  books,  or  refle6lin|^  on  the  nature  of  the 
cafe.  In  this  fituation,  they  are  forced  to  roaie 
nfe  of  the  firft  form  which  prefents  itfelf;  anJ 
none^  in  ftith  a  dangerous  adlion  as  this  is,  at 

common 


Digitized  by  VjOOQ IC 


OF    THE    YEAR    1801.  583 

TiTnon  hiw,  wo^ild  fo  obvioufly  occiir,  as  the  Hy9^ 
rm  in  the  aft  of  Affembly:  Efpecialiy,  as  jit  w^^li 
xft  often  tunes  be  impoffible,  for  the  client  him* 
f  to  fay,  whether  the  bounds^  defcribed  in  tho 
ant,  correfpond  with  thofe  of  his  own  land* 
nfiderations  of  this  kind  ought  to  hive  weigh t| 
[i  accordingly,  in  the  cafe  of  fio^nman  vi 
7H»nman^s  cxr'i  I-  l^ash.  26,  the  ftate  <rf  th« 
Bi£iicp,  in  this  country,  was*  one  reafon  giveB# 
the  coan,  for  the  opinion,  that  a  plea  of  teu* 
r^  if  right  in  form,  might  be  offered,  after  an 
ice  judgment. 

But  there  i?  anotl>et  circumftance  which  render* 
highly  important,  that  our  Qonftruftion  of  the 
t  fhould  be  adopted;  namely,  that,  at  common 
\v,  the  defei^dant  had  a  right  to  demand  a  tr/Vw, 
^fore  he  plead;  and  then,  he  wa$  at  liberty  to 
ead  nan  tenure  of  the  Unds  jn  the  count,  or  of 
lofc  put  in  viewj  at  his  ele6tioi>.  Booths  real  ac* 
ons  30.  15.  Vin*  ab.  ^91-— 2.  But,  as  by  the  a^ 
'  1748,  thi$  right  to  demand  a  v/ew  is  taken 
svay,  the  tenant  hae  no  opportunity  of  knowing 
le  land^,  which  are  fpecifically  demanded,  until 
&-.co0>es  upon  the  trial ;  and  therefore,  unlefg  he 
lay  then  objefl  non  ter^urc^  and  fhew  that  the 
mds,  whiph  the  demandant  purfueg,  are  different 
rom  thofe  he  defcribes  in  his  i^ount,  and  to  which 
itter  the  defendant  is  really  entitled,  he  mull  lofq 
is  own  lands  J  and  the  demandant,  inftead  of  re- 
overing  the  lands  he  really  fued  for,  will  have 
idgmerit  for  thofe  which  did  not  belong  to  him, 
lerely  fron^  a  flip  in  the  pleadings.  Thus  if  the 
iemandant  has  title  to  a  piec^  of  land,  which  in 
a6t  is  claimed  by  C,  but  which  he  fuppofes  to  be 
n  the  feizenof  B,  and  therefore  brings  fujtagainft 
i,  for  it;  but,  bymiftake  in  fetting  forth  the  boun- 
laries,  he  defcribes  the  land  which  really  belongs 
Lo  B,  and  the  latter,  fuppofing  that  to  be  ihe  fub- 
(e(Sl  of  the  fyit,  p^ts  in  the  plea  prefcribed  by  the  a<5l : 
[iere  although,  upon  the  triaU  it  clearly  appear^, 
that  the  land  fued  for  is  really  that,  which  C» 
claims,  and  not  that  belonging  to  B,  yet  the  lat- 
ter wiU  not  be  aUoMred  to  fl^ev  this  fa^,  but  mujll 
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iiibmit  tof  a  judgment,  although  he  does    not 
the  lands  demanded.     A  conlequence  which  is 
not  have  followed,  if  he  could  have  deman^ 
v/Vwy  becaufe   he  might  then  have  plead,   t]. .. 
did  not  hold  the  land  put  iq   «;/>»,  ar.d  thus  . 
ed   the   writ.     But   furely   if  tha  law  has   i: 
away  the  vi^w  for  the  benefit  of  the  denian»jL 
fo  as  to  avoid  delay,  it  ought  not  to  deprivt : 
tenant,  of  the  benefit  of  the  fame  matter,    ii.  c  j 
dence. 

There  is"  perhaps  anotlicr  grounc!,  upon  v.'- 
this  ri^ht  miiy  be  maintained.     A  well  knou  \ 
tint^lion  exilts  between  \\  rits,  which  are  aLatt 
merel) ,  and  writs  which   de  f^^lo  abate.      In 
fit  ft  cafe  the  matter  muil  be  plead,  hut  not  ii- 
other.     An  inftance  of  tjie   latter  kird,  is  tin;  j 
one  brings  a  fuit  in  the  name- of  a  dead  man,  c-f  \ 
a  fictitious  perfon,  here,    allhoiioh   the   dtrr'enu  | 
may,  by  miftake,    happen  to  p>ead  in  chicF,  •  j 
when   the  fa6l  is   diicovercd  the  proceed*] r.g^s  v 
be  ftopped,  and  the  fuit  rfbateii.     There  is  the  i:.-| 
reafon  for  abating  the  fuit,  where  it  is  found,  i:i 
the  plaintiff  fues  for  dilR^rent  lands,  than  theft  J 
the  pofTeliiGn  of  the  defendant.     Foi  it  woulci  \ 
abfurd,  to  permit  the  plaintiff  to  recover,  agai -i 
the  defendant,  lands,    which  the  latter  does  l.| 
hold;  and  thsreforfe  could  not  render  to  him.        | 

Thefe  principles  muft  liave  regulated  the  dec'jj 
on,  in  Hvcrs  vs  Green;  bccnnfe  it  was  impofTivd 
to  have  decided  for  the  tenants,  in  that  cafe,  w::t^ 
out  overruling  the  exception  in  this.  And  Li 
Beverley  vs  Fogg  i.  6W/V  Ec^p.  484,  the  ccuH 
muft  have  been  under  the  infiuence  of  fimilar  rt:J 
foning.  For  there  the  exception  was,  that  ib 
boundaries  of  the  land  were  not  fet  forth  in  lU 
count;  and  the  anfwer  was,  that  it  was  too  late  to 
makean  obje<5lion  upon  that  ground,  at  the  trial. 
"  For  the  tenant  having  gone  to  i/Tue  on  the  count, 
"  he  had  taken  on  himfclf  the  knowledge  of  the 
**  lands  demanded.**  Which  is  the  fame  obje^i^'n, 
in  other  words,  as  that  taken  in  the  prefeat  qafc;' 
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:i^  objc6lion,  here,  is  no  more,  than  \hat  the  ^Y^ 
dant,  by  pleading  in  chief,  undertook  to  \^^ 
'  the  lands;  and  that  was  the  very  argument 
t  ufe  of  ther^.  Of  courfe,  as  it  did  not  pre- 
:here,  no  more  ought  it  here:  Especially  as 
.curt,  in  giving  judgment  there,  fay,  that  the 
had  not  found  the  boundaries;  which  admits, 
there  may  be  a  fpecification  of  the  l^ndi^,  Up- 
he  trial.    ' 

he  demandant  receives  no  preiudice  from  out 

lru6lion ;  becaufe  the  judgment,  in  this  cafe, 

not  bar  his  recovery  of  his  own  lands,  if  he 

title,  againft  the  perfon  who  aAually  has  po£* 

311  of  them. 

'he  judgment  in  non  tenure,  is  not  fuch  as  th^ 
nfel  fuppofes*  For  if  non  tenure  be  a  mere  plea 
tbatement,  yet,  as  a  plea  in  ?ibatemcnt  it  va-: 
iS  and  deftroys  the  writ ;  and  therefore  the  de- 
idant  cannot  have  judgment :  ^eca\jfe  the  writ 
he  foundajtion  of  the  plaintiffs  recovery.  But 
lerebe  no  writ,  there  can  be  no  recovery;  ancl 
IT  a  writ  is  abated,  it  is  the  fiame  thing,  as  if 
re  neycr  had  been  one  at  all ;  and  both  parties 
I  out  of  Court.  Therefore  Booth  *  in  his  book 
real  aSliqns  fays,  that  *'  if  the  tenant  do  not 
xold  any  part  of  the  land,  /.  e.  be  not  tenant  of 
he  freehold,  the  writ  (hall  abate ;  becaufe,  as 
Bra^n  fays,  he  cannot  lofe  that  which  he  has 
not ;  and  therefore  the  writ  fliall  fall.''  Which 
ovqs  clearly  that  no  judgment  is  to  b^  rendered 
r  the  demandant,  on  fuch  a  plea.  Nor  do  the 
thoTities,  cited  on  the  other  fide,  prove  it.  For 
e  paflages  quoted  from  Littleton  SeSl*  691,  69a, 
ily  ftate,  what  will  be  the  Qonfequenceg  of  the 
»mandants  entering  on  the  lands,  after  the  judg- 
ent  againil  him  on  the  plea,  and  not  that  any 
dement,  at  all,  (hall  be  rendered  for  him :  "Which 
the  very  expofition  given  of  them,  by  Lord  Cokci 

who 
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Hym.        who  fays/o/.  363.  Ca.J  "  A^eit  in  this  cafe 
*^         '*  ^^  ^^^  ^^^^  before,  the  entry  of  the  deroac 
*        *^  is  his  own  aft,  and  the  demandant  hath  » 
*'  press  Judgment  to  recover,   yet  he  fhaD  b 
**  mitted."     Which  clearly  repeU  the  idea, 
geftcd  on  the  other  fide. 

It  18  unneceffary,   to  fay  any  things  as  to 

merits ;  becaufe  they  are  admitted  to  be  the  i 
with  thole  in  Hyer$  vs  Greens  and  confequei 
in  favour  of  the  appellants  ;  fo  that  the  cafe  1 
merely  on  the  technical  exception*  ^ 

The  offer  to  demur  is  a  waiver  of  the  bill  c?^ 
ceptionss  becaufe  they  are  repugnant.  Fori 
demurring,  the  party  admits  the  evidence;! 
denies  the  inference  of  law.  Therefore  to  ex^ 
and  demur  too  involves  a  contraili£lion ;  and,  ^ 
fequcntly,  the  one  muft  be  confidcred,  as  a  w| 
er  of  the  other 5  or  elfe  the  court  will  permiti 
party,  to  take  contradiftory  fteps. 

WlCKHAjt  contra.  The  point  of  nan  ten 
Was  not  decided  in  Hyers  vs  Green* 

LYONS  Judge.  I  underftood  the  dccifior 
Hyers  vs  Green^  to  have  proceeded  on  the  grd 
that  the  plaintiff  had  not  ftiewn  an}'  title  in  himij 

WiCKHAM.  Then  we  are  ftill  at  liberty  to  j 
gue  the  point  of  non  tenure*  li  the  counfel,  | 
the  other  fide,  are  right,  in  their  conftrudUoa 
the  a<5l  of  1786,  then  judgment  final  is  tobe^ 
tered  againft  the  demandant  in  favour  of  tlu  i 
nant,  who  will  thud  become  entitled  to  the  hn 
of  the  demandant,  although  he  had  no  right 
them ;  for  the  demandant  will  be  for  ever  barr 
to  claim  them  in  any  other  a£iion :  Which  n»i 
certainly  be  contrary  to  the  intention  of  the  h 
gitlature.  The  word  demurrer  in  the  a6l  of  17J 
Ihewji,  that  the  tenant  is  not  obliged  to  join  1 1 
mife  upon  the  mere  right ;  and  confequcntly  inj 
the  word  may  is  not  imperative,  as  thofe  wi  tl 
jDther  fide  fuppofe^    Nor  do  the  cafies,  cited  frei 
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fitz^^  prove  it ;  for  they  relate  to  the  z&^s  of 
i<^  of&cers.  The  argument,  drawn  from  the 
r  ine    of  views,  ia  plaufible,  at  firft  fight,  but 

founded  on  a  miftake  of  the  fubjedl;  for  that 
:^ci  to  the  title  papers.  Nor  does  the  cafe  of 
ar/cy  vs  Foj^g  apply;  becaufe  it  is  neceflary, 

the  count  Ihould  defcribe  the  bounds;  fo  that 
fixe  riff  may  know,  what  lands  to  deliver,  and 

the  land  marks  fliould  be  perpetuated.  The 
of  1786  only  relates  to  pleas  in  bar;  like  plead- 
the  general  iffue,  with  leave  to  give  the  fpeci- 
aattcr  in  evidence. 

The  demurrer  is  no  waiver  of  the  bill  of  excep* 

IS.       For  the  extieption   is  to  the  admifTibility; 

the  demurrer  denies  its  force,  when  admitted. 

it  ANDOLra  in  rejiiy*  if  the  tenants  are  entitled 
che  lands  they  huld,  they  ought  not  to  lofe  thcoi 

a  flip  in  pleading;  yet  fuch  would  be  the  confe- 
ence  of  the  doftrine  contended  for,  on  the  other 
B.  But  fortunately  the  law  does  not  wartant 
;  4'^^^^^^*  ^^^^  ^^  ^f  178619  exprcfs,  that  all 
liters  of  defence,  of  whatever  defcription  they 
,  may  be  given  in  e^dence;  and  confequently 
n  tenure.     IV^hich  is  agreeable  to  the  do(!ilrine 

the  common  law  j  for,  iit  common  law,  any 
ing  but  collateral  warranty  may  be  given  in  evi- 
nee.  The  tenants  are  obliged  to  pleud  the  plea 
efcribed  in  the  a£l;  which  is  imperative,  as  has 
ten  rightly  fluted.  This  is  proved  by  the  cafe  of 
cver/ey  vs  Fog((;  for  the  judgment  there  was  re- 
-vied,  merely  becaufe  the  bounds  were  not  iii- 
rted  in  the  count,  agreeable  to  the  dirn;clions  of 
ic  acl. 

Cur:  adv:  vult: 

ROANE  Judc;c.  This  Is  a  writ  ofripjhr,  for 
I2Q  acr«s  oflani  on  the  Suuiii  brancli  of  Potovv- 
uick  J  The  count  and  pica  art;  b^^tli  coi;!  >riiial)le 
o  the  a<^  of.  1786,  and  both  djfcribe  the  trof^., 
3  comprehended  wiihiu  the  faniu  bv)U}ulartes.  At 
Us  trial  of  the  caufc,  two  exceptions  v^crc   taketi 
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faycit       ty  the  demandants  :*  i.  To  the  admiflloTi    of 

^^         timony  going  to  {hew  the  non  identity  of  the 

boffeffed  by  the  tenants^  with  relat j6n  to  that 

fcribed  in  the  count  and  plea.     2.  To  the  deer 

bfthe   Court  refufing   to  compel  the   tenants, 

join  in  a  demurrer  tendered  by   the   demand^i 

Infupport  6{  this  laft  decifion,  two  grounds  wi 

Rated  by  the  tenants  counfel.     i .  That  the  dcrsa 

tant  had  alfo  infertcd^  in  his  demurrer,  his  o\^'n  rd 

niony.     2.  That  the  fafts,  to  which  the    evidenj 

related,  contained  matter  proper  for  the  crpfk 

tation  of  the  jury.     The  judgment  of  the   Cmir 

Court  was  reverfed  by  the  judgment  of  the  DLRr 

Court,  '*  for  that,  as  they  alledge,    the  Coun  a 

*'  low  ought  not  to  have   admitted   the  evid«r.: 

*'  ftated  on  the  part  of  the  tenants,    as  meniior: 

^^  in  the  demurants  bill  of  exceptions,  to  fiaveg'^: 

^  as  evidence  to  the  junp  and  in  not  recei\4ng  *h 

^  deiti'urrer  to  evidence. 

,  The  rcftitucte,  of  this  opinion  of  the  biftrii 
Court,  is  now  td  be  difcuffed ;  and  I  will  B 
confider  the  cafe,  on  the  fecon^  bill  of  exceptio:4 
relative  to  the  demurrer  to  evidence. 

As  to  the  firft  obje'^^ion   ftated  by  the  tenftr^^j 
to  the  reception  of  the  demurrer,  I  fliall  only  T:  ^ 
that  ii)   the  cafe  of  Ilyc'rs  vs  Grceuy    this  Cm  rd 
were  of  opinion,    on  confideration    of  the  cafe  'i 
Hoylevs  Toung    1.  Wab.   150.  and  other  authori- 
ties, that  the  plaintiff  ought,  efpecially  in   a  wr: 
of  right,  alfo  to  fet  out  his  own  evidence;    and  in 
'that  cafe,  juftified  the  rejeftion   of  the  demurre', 
on  the  ground,  that  the  demurrant  had  not  flateJ 
a  title  to  recover,    in  refpeft  oHis  ovjn  identity-. 
This  objediion  does  not  hold  in  the  prefent  cafe^ 
for  the  identity  of  the  demandant  is  fully  manifeil- 
ed.      I  am  not  certain,    whether  the   Court,    in 
Green  vs  Hyers^  tonfidered  the  ground  of  the  fe- 
cond  objeflion,    although  tne  demurrers,    in  the 
two  cafes,  are  in  that  ref^edl,  fubftantially  alike. 
But  I  take  the  rule  to  be,    that  although  a  Court 
44ught  to  award  a  joinder  in  demurrer,  where  the 
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•vWt^nce  demurred  to  is  in  writing,  or^  being  fa-         Kylii 


Yoly  is  explicit,  and,  and  will  not  admit  of  'vari- 
ance, yet  that,  \vh<»re  tht?  parol  teftimony  is  loofe^ 
indeterminate,  and  circumilantial,  the  party  cf- 
feiing  it,  lhaUn«»l  be  compelled  to  join  in  deinir- 
fer,  unkis  the  party  demarriiig  Will  diftinflJy  ad- 
mit every  facl  and  conclulion,  which  fuch  evi» 
dencc,  or  circuinllances,  may  conduce  to  prove. 
in  iapp'jrtof  thif.  diiliu6li6rt,  f  beg  leave  to  i-efer 
to  5,  Bac\  abr,  (n€Jifdit.)x(i*]^  and  the  authori- 
ties there  cited  ;  and  to  fay  that  the  evidence  in 
qn 'itlonj  in  tills  caio,  refpe6Hng  thfe  boimdaric^ 
oF  the  land,  and  the  undcrllanding  of  the  country, 
r«*iative  to  the  dticri[itjon  of  the  river,  is  entirely 
of  x^Vaz  latter  dercripcjoi,  being  both  loolie  and  4:ir-. 
cuinitantiaL  1  \v^  dcv. inner  to  eTideuee.  th^«* 
f»>re,  may  be  thro.vu  out  of  the  cafe. 

Tha  only  reniahiin^r  p'^int  to  te  tonfidered  ari- 
les  out  of  the  firll  bill  of  e\c«?plions;  and  is  limply, 
v/hccht-r,  upon  ihvr  ;7//jv  being  joined  according  to 
the  form  prelcribcd  by  the  ii6l  of  Afleml^ly^  t-vi- 
Aeiicc,  going  to  ihew  a  hVjK  tcvAirc  ofthciuuds  Jbt- 
ed  in  the  pkadin^,  be  adiniifible? 

Tiic  a<^  ot  1786,  concerning  writs  of  righ%  prc- 
fcril'cs  t);u!  mai\ii,„r  in  which  demurrants  sbtM 
count.  It  i'.llo  prclcribcs  a  general  mode  in  ivhich 
tue  rerant  may  j^lcad.  I  tliink  it  is  not  only  in- 
ferrable, fro'u  tlic  variOTis  I'Tc  of  tlie  word?  duiti 
and  inay^  but  froiri  the  afliul  exigence,  at  fliat 
il.'"io,  of  the  \\fy  of  22  G'c^j:  2.  cb  1.  (GnLC  re  e«- 
artcd)  a'^thorizi  lo;  a  plea  of  non  tenure  in  aliPte- 
nient,  that  tl.egciu'ral  pica,  prefcriiudby  the  aiSt 
of  17c <^',  is  concurreiU,  and  not  cxcluiK-e. 

Nor  will  the  inconveniences  refult,  "wuich  tlic 
appellees  counfel  apprehended^  and  which  he  Hat- 
ed would  ar*'fe,  from  the  different  judgments,  pre- 
fcribed  by  x^a^  common  law,  in  the  cafe  of  nan  ic- 
Tiwrf  being  pleaded,  and  'he  mifeheiii"  joined,  linvn 
senureht  novrpfeaded,  the  Court  will  give  fuch  judj^- 
incnt,  thereupon,  as  the  common  law  requires: 
JSut  if  it  be  glvea  In  e-vidence,    and  the  jvry  fiml  % 
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fpecial  verdidtf  affinntng  fuch  evidence,  the  Cottrt 
will  give  a  iimiiar  judgment.  If,  however,  fuch 
evidence  be  given,  and  yet  a  general  verdidl  be 
rendered  upon  the  right,  iuch  verdi6k  is  a  negative 
ef  that  evidence ;  and  decides  the  right ;  In 
'which  cafe,  a  judgment,  correfponding  with  the 
verdidt,  ought  to  be  rendered. 

For  thefe  reafons,  I  think  the  judgment  of  the 
County  G«urt  was  corredl;  and  that  tlie  judg- 
ment of  the  Diilrift  Court,  reverfing  that  judg- 
ment, ought  to  be  reverfed. 

FLEMING  Judore.  This  is  an  appeal  from  a 
judgment  of  the  Diilri(5l  Court,  reverfing  a  judg- 
ment of  the  County  Court,  rendered  in  favor  of  tfc 
appellants  in  this  Court ;  and  the  reafons,  given 
by  the  Diftrid  Court,  are,  i.  That  the  County 
Court  permitted  evidence  to  be  given  to  the  jury, 
that  the  tenants  were  not  in  poffeffion  of  the  laads 
demanded,  when  the  mife  had  been  joined,  between 
the  parties,  upon  the  mere  right.  2.  That  the 
County  Court  did  not  compel  the  tenants  to  join 
in  the  demucrer  to  the  evidence,  which  was  ten- 
dered by  tlie  demandant. 

As  to  the  firft:  The  Legiflature  of  this  coun- 
try, in  order  to  fimplify  the  pleadings;  expedite 
the  trials;  and  prevent  unneccfTary  delays  in  writs 
of  right,  have  taken  away  the  views  and  other  de- 
latories,  and  obliged  the  tenant  to  plead  the  gene- 
ral iifue,  and  put  himfelf  upon  the  aflize;  allowing 
him  to  give  any  n>atter  in  evidence,  at  the  trial  of 
the  caufe,  which  might  have  been  fpecifically 
pleaded.  This  latter  provifion  appears  to  have 
been- made,  in  order  to  referve  to  him  the  benefits, 
to  which  he  would  have  been  entitled  by  the  com- 
mon  law  proceedings ;  and  therefore  he  ought  not 
to  be  deprived  of  them  by  arguments  drawn  from 
the  common  law,  before  the  mode  of  proceeding 
was  changed  by  the  aft  of  Aflembly. 

But  it  is  obje6led  by  the  counfel  for  the  appel- 
lants, that  the  aft  of  Aflembly  does  not  oblige  the 
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itenztit  to  put  hxmfelf  upon  the  afiee;  for,  byufing        Myers 
-the  word  w^,   they  leave  it  optional  in  ham,  to       w^lj 
put  in  the  plea  prefcribed  by  tte  a6l,  or  to  plead 
^ny  matter  fpecially,  according  to  the  courfe  of 
the  common  law.     Such  a  conftrucllqn,  however* 
'^nrould  render  the  a(5l  a  dead  letter ;  for  the  tenant 
might,  at  common  law,  have  joined  the  mife  upon 
the   mere  right,   and  put  himfelf  upon  the  amze, 
"Without  the  aid  of  a  ftatute,  to  enable  him  to  do  it* 
This  fliews  that  a  change  in  the   procjecdings  was* 
contemplated;  and  that  the  word  may  was  intend- 
ed to  be  compulfory.     In  other  word*  it  was  not 
intended,  that  it  fhould  be  left  to  the  tenants  op- 
tion, what  he  would  plead,  but  the  meaning  was^ 
that  he  (hould  be  obliged  to  ufe  the  plea  prefcrib- 
ed  by  the  adl:     However,    in  order  to  prevent 
his  fuftaining  any  prejudice  thereby,  he  is  allowed 
to  giv^  any  matter,  in  evidence,  which  he  might 
have  fpecially  pleaded.     By  this  means,  the  pro- 
ceedings   are    fimplified,    and  delays    prevented, 
without  any  injur}'  to  the  party:     Which  was  the 
great  defideratum,  and  what  the  ftatute  was  defign- 
ed  to  effeft.     Confequently,   it  would  be  thwart- 
iftg  the  will  of  the  Ixgiflature,  and  ^feating  the 
end  of  the  a6l  of  Afleinbly,  if  we  were  to  tjirow 
the  party  back   again   upon   the  technical  rules  of 
the  common  i^w;  which  ihc  ftatute  was  made  to 
corredl. 

I  am  therefore  clearly  of  opinion,  that  the  Coun- 
ty Court*  very  properly  permitted  the  evidence  of 
tion  tenure  to  be  given  to  the  jury  ;  and  confe- 
quently that  the  opinion  of  the  D:ftri6l  Court  up- 
on that  point  was  erroneous. 

With  refpeft  to  the  fecond  point  relative  to  the 
demurrer  to  the  evidence:  After  the  County 
Court  had  ptjrmitted  the  evidence  to  go  to  the  ju- 
ry, the  caufe  refted  on  a  fingle  point;  namely, 
whether  the  lands  in  poCeffion  of  the  tenants  were 
the  fame,  with  that  claimed  by  the  demandant  in 
his  count?  This  was  a  mere  fa6l,  proper  for  the 
confideration  of  tlie  jury  upon  the  evidence ;  and 
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Aerefbre  I  think  the  County  Court  very  ppopcriy 
k£t  It  to  their  decifioQ* 

The  reGilt-  isy  that  I  ara  of  opinion,  tho  jndg* 
ment  o£  the  Diftritfl  Court  was  erroneoiis  upori 
both  grounds ;  and,  therefore,  that  it  ought  to  be 
reverfed^  and  the  judgment  of  the  County  Court 
affirmed. 

L  YOl^S  Judge,  The  demurrer,  after  ftating  the 
titles  j^nd  claims  of  ajl  the  parties,  reduces  the 
qu«ftion  to  a  Angl^  fa6l;  that  is  to  fay,  whether 
liieland  claimed  by  the  demandant,  and  in  poff^f- 
fion  of  tlie  tenants,  is  within  the  bounds  ot  the  pa- 
|fcHt  granted,  to  Robert  Green,  in  the  year  1746, 
for  it2o  acres,  in  the  county  of  Augulta,^  -Ux 
mother  words,  whether  it  is  the  fame  land,  which 
^as  furveyed  for,  and  granted,  to  Robeit  Green 
tythat  patent?  This  wa§  a  fimple  qpcftion  of 
faA;  which  a.  jury  alone  could,  and  ought  to  hav^ 
^tfermined,.  Therc.^ove  I  thir.k,  the  County 
Court,  very  properly  left  it  to  their  dccifion. 

But  it  is  oTyeded,  that  the  tenants,  not  having 
pfead  non   tenure   in   abatement,    were   preclud- 
ed from  giving  it  in  evidence,  or  in  any  manner^ 
ijueftioning  the  identity  of  the  land,    ^uppofe  that 
pofition,  were  to  be  granted,  could  the  demandant 
recover  without  flicwing  fome  title?     After  offer- 
ing, in  his  count,  proof  of  his  right,   has  he  pro- 
duced it,  or  Ihewn  any  title,   to  the  land  which 
hjj-  has  iurveyed  in     poflciTipn    of   the    tenants? 
That  land  lies  on  the  South  fide  of  the  South  fork 
of  the  South  branch;  and  not  on  the  South  fide  of 
the  North  fork,  as  his  patent   calls  for,  and  ftates 
the  land  he  claimrf  to  lie.     Then  is  it  juft,  or  can 
ic  txe  law,  that  after  an  iffue  is  joined  on  the  mere 
Bight,  that  the  claimant  (hall  recover  land  to  which 
he   lliews   no  right,    merely  becaufe    the  tenant 
cannot  produce  a  patent  for  it  I     Surely^  poffefiioiv 
in  luch  a.  cafe  gives  the  beft  right ;    and   the  de- 
mandant ouglit   not  to  be   allowed  to  defturb  it^ 
without  ffiewing^  a  complete  title  in  Irimfelf. 
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Suppofe  the  tenants  had  prodliced  a  prior  parent 
for  lands  lying  in  the  county  of  Augufta,    and  in- 
liiled    that   the   lands   claimed    were  within   the? 
bounds  of  their  patent,  mull  not  the  jury  have  en* 
quired  into  the  bounds  of  both  patents,  and  deter* 
mined  whether  the  lands  were  included  in   eipher? 
And,  if  not  incli^ded  in   either,    what  muft  hav0 
been  their  verdidl  ?     Could  they  have  found  for  the 
demandant,  who  had  no  bettef  title  than  the  te- 
nants ?      Surely  not,  for  he  could  have  no    claim 
to  a  verdi6l,  without  fliewing  a  title.     But   if  the 
tenants  may  controvert  the  boundaries,  where  dif- 
fe  rents  patents  are  produced,  without  pleading  now 
tenure^  I  fee  no  reaion  why  they  may  not  do  it  in 
every  other  cafe.     The  difficulty  arifes  on  apcount 
of  the  judgment  to  be  entered  in  fuch  cafe^,    as  it 
is  a  bar  to  the  demandant  to  fue  the  t;en^nt  again* 
*This  might  haVe  been  provided  for  by  the  Legilla- 
^ure,  when  they  were  altering  the  mode  of  pro- 
ceeding;   but  having  omitted  to  do  fo,    the   legaj 
conftquences  muft  take  place. 

if  however  the  tenant  does  not  chufe  to  enter  intcj 
the  controverfy,  refpe6ling  the  title,  or  bounds., 
on  the  general  iflue,  he  may  ftill  plead  non  tenure 
in  abatement,  as  the  a6l  does  not  forbid  it.  All  the 
difference  is,  that  a  different  judgment  will  be  en^ 
tered  for  the  tenant  in  that  cafe,  if  found  for  him, 
than  would  be  entered  on  a  joinder  of  ihe  mife; 
and  that  the  demandant  may  take  iffue  on  the  not^ 
tenure^  or  difcontinue  his  fuit   as  he  fees  proper^ 

Upon  the  whole,  lam  of  opinion,  that  the  judg# 
ment  of  the  Diftridl  Court  fliould  be  reVerfed  i 
and  that  of  the  County  Court  affirmed. 


End  of  thb  Second  Volume.  ' 
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Jnent,  or  riot,  as  he  pleales; 
knd  if  he  fails  to  do  fo,  the  for- 
tner  plea  is  not  withdrawn,  but 
ihe  iffue  on  it  fliould  be  tried. 
,  J^ox  vs  Cos6y.  1 

Vide  Declaration. 
AMICUS  CURIiE. 

I  An  Amicus  Curiae  cannot 
peal,  Dunlop  vs  Common- 

Hpealtb.  284 

Vide  fefcheat.     No.  %. 
APPEALS. 

1  The  power  of  the  Court  of 
Chancery  over  an  appeal  to 
this  court,  ceafcs  on  the  firft 
day  of  the  next  term,  after  the 
decree  was  pronounced. 
J-nderson  vs  Anderson.  198 

%  and  therefore  if  fecuritv  be 
given'  in  the  vacation,  that 
pourt  cannot  difaljow  the  ap- 
jpeal,  becaufe  the  appellant  does 
not' give  other  fecurlty. 
Anderson  vs  Anderson.         198 

3  After  an  appeal  is  allowed 
by  the  Court  of  Chancery,  and 
an  appeal  bond  given,  and  a 
fucceeding  term  of  that  court 
Jias  commenced,  it  belongs  to 
the  Court  of  A[^pe?ls,  only,  to 
decide  upon  the  fuificicncy  of 
the  fecurlty.  Anderson  vs 
Anderson.  20 'j 

4  If  the  appellant  dies,  and 
lio  perfon  will  Rdnunidcron  his 
^ftate,  fo  that  the  court  orders  I 
the  Serjeant  to  take  poiTeflion 
tif  it,  no,  scire  facias^  to  revive  L 
the  appeal,  lies  againfl  the  Ser-  ( 
jeant.  Braxton  vs  ' 
Aiidrews^  357 


ASSETS. 
I  If  A.  and  B.  are  jointl^^ 
bound  in  a  bond  to  C.   for  x\j£ 
debt  of  A ;  ajid  A.  dies    infol- 
vent,    whereupon    G*    fues    B. 
and  recovers  the  debt   of  hia. 
which  is  paid,  without  takirg 
any  aifignment  of  the  bond,   B. 
(hall  be  confidered  as   a    bond 
creditor  of  A;  but  not  fo  as  to 
charge  the  e:cecutor>,    with  a 
devastavit  on   account  of   prior 
payments,     or  judgments,     to 
(imple  contrail  creditors. 
Eppes  vs  Kandolpb.  i8i 

ASSIGNMENTS. 

I  An  a61ion,  in  the  name  cf 
the  affignee  of  a  bond,  with  a 
collateral  condition,  dated  in 
1774,  is  not  maintainable. 
Henderson  vs  Hepburn*  I32 
ASSUMPSIT. 

I     If  the   3j)pcllant   pr^mife 
the  appellee,  ihat,  if  the  latter 
will  agree  to  have   the  appeal    j 
difniiflcd,    thc^    appellant    will 
pay  him  the  full  amount  of  the     ' 
debt,  ^ama^cs  and   colls,  then 
due,  upon  tile  appeal;   and  tin? 
appellee   confetiis  tliereto,  and 
the  appeal  is  difmified   agreedj 
the  appellee  may  maintain  as- 
sumpsit on  this  promife. 
Sporsuwod  vs  Pendi^to?:.      P09 

2  In  fuch  a  cafe,  it  is  not 
neceffary  to  ftate  the  preciTe 
amount  of  the  judgment;  but 
an  averm'ent.of  the  amount  of 
the  debt,  damages  and  coOs,  is 
fufficicnt.  Ibid. 

3  A,  the  clerk  of  K.  a  mer- 
chanti  in  the  fair  coiirfe  of  his 

trade, 
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'ade,  had  A  counterfeit  ceni- 
cate  offered  him;  which  B, 
riio  heard  him  enquiring  of  H, 
whether  it  was  genuine,  told 
ini-if  he  bought,  that  he  B« 
kTould  give  him  5/6  in  the  pound 
or  it;  after  which  A.  Ixvjght 
lie  certificate,  and  then  Bonce 
>r  twice,  applied  to  know  of  A 
vhether  he  would  fell  it;  and 
\  afterwards  fold  it  to  B ;  who 
ifterwards  brought  fuit  againfl: 
K.  for  the  purchafembney;  and 
:he  fads  being  Hated  in  a  de- 
murrer to  evidence,  the  ourt 
was  of  opinion  that  the  plaintiff 
could  not  recover,  Knoxvs 

(}arlanci,  241 

4  What  is  a  i\\^u  lent  con- 
fidcration  to  fiipport  an  alTunip- 
fit.      Talinferro  vs  Rol>l>,      205 

5  A,  executor  of  J"),  writes 
to  C,  a  crc(iit(n'  of  B,   ihvi^  as 
foon  as  he  is  able  to   dUpnle  of 
hiu  crops,  he  will  pny  the  claim, 
or  will  let  hifn  ]\ave   auy   pro- 
l^etty  in  his  |)on',iiK)n,  at  a  mo 
derate  valuation;    this  will  not 
bind  A.  in  his  oww  right,  with 
out  an  averment;  of  udcts,  o;^  of 
a  forbearance  to  fue,  oroffoiuc 
other  confiderati'.n. 
Taliaferro  vs  RtLb,  2S5 

ATTORNEY. 

1  Wh:)t  agreement  of  an  at- 
torncv  will  bind  hia  client. 
flerb^rt  vs  Alexander,  49 1' 

2  An  attorney  cannot  bind 
a  {Iranger  to  the  hiit.         Ibid. 

AWARDS. 
I,  If  there  be  a  reference,  by 
rule  of  Court,  iu  a  fuit  depc  nd- 


ing  to  4  arbitrators^  or  any  thrett- 
and  afterwards  a  others  are  aj-* 
ded  ;  If  two  of  the  firft  named 
arbitrators,  and  one  of  thelaft^ 
make  an  award,  it  isfufficientt 
and  a  majority  of  the  whole  \s 
not  required.  Couplandvs  An* 
(krsoiu   ,  jro6* 

2.  In  fuch  a  cafe,  if  the  rule 
mentions,  that  the  money  award^^ 
cd  is  to  ba  paid  to  the  {heriff, 
for  the  benefit  of  the  plaintiffs 
creditors,  the  fubfequent  pro- 
ceedings muft  be  in  that  ftile 
alfo.  Ibid* 

3.  If  the  plaintiff  be  bail  for 
the  defendant  at  the  time  of  re- 
ference, in  a  depending  fuit, 
the  failure  of  the  arbitrators  to 
award,  concerning  that  under- 
taking, will  not  vitiate  the 
award.  Ibid. 

4.  The  Court  may  give  cofts, 
chougli  thq  award  docs  not  men- 
rion  them.  Ibid* 

4.  If  tl)cre  be  an  order  of  re- 
ference made  during  the  pen- 
dei.ry  of  a  fuit,  the  award,  in 
p'lriuunce  1  r.treof need  not  be 
in  Court  two  terms,  as  it  is 
not  wllhiii  ihc  ail  of  Affembly 
i i p I i !i  13  vV  a r^ls .  Iialcofiii>  va 

Floiijnoy.  433 

Vioe  I)an^?;:cs, 
BaRON  and   feme. 

Peifon:'.]  cba', tels  given  tb 
t,hc  v/ife  dm  r.i:^  coverture,  but 
not  rcdui-.i-a  InLo  pofTeirion,  fur- 
Vive  10  the  alfe,  iffne  outlives 
the  huibaud.  ll'alicc^i  vs  TaU- 
^J't-n  0.  447 


Vidj  Chattels. 
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BONDS  &  OBLIGATIONS. 

I.  Bond  with  a  collateral 
tfondition,  dated  in  1774,  not 
affignable.  Henderson  vs  Hep- 
iurn,^  23  i 

2  What  is  a  bond  witha  col- 
lateral condition.  Ibid. 

3  M.  appeals  frora  a  jiidg- 
toent  obtained  agaihll  him  by  A 
in  the  CouiUy  Court ;  N.  joins 
M.  in  the  appeal  bond:  'i'hen 
M»  dies,  and  the  appeal  abates, 
without,  being  revived:  N.  is 
exonerated.  Nelson  vs  Ander- 
son. 286 

4  Two  fcparate  bonds  may 
be  included  in  one  inftrument. 
Winston  vs  Conimon'^'^lthp    290. 

CERTIFICATES* 
\  Admi?inlratDr  felling  a 
large  certificate  to  pay  a  fmall 
debt,  not  liable  for  what  the 
certificate  would  have  fold  for, 
if  kept,  but  for  t!ie  market 
price  at  his  own  refidence,  at 
tlie  time  of  the  fale.  La-jjra- 
son  vs  Davenport.  95. 

2  An  adminiltrator  may  fell 
a  certificate,  as  an  article, 
which  might  grow  worfe. 

Ibid  icf. 
CHATTELS, 
t  If  a  legatee,  who  is  alfo 
X  joint  execucor,  take  poiTeiTion 
of  the  teflators  chattel?,  he  is 
before  divifion  made,  pofirL-fFcd 
as  executor,  and  not  a«i  lega- 
tee. Wallace  vs  Taliaferro, 

447 
Vide  Executory  nevifees. 

COMPENSAl  ION. 
1  Compenfaticn,   in  equity, 


isintereft  of  tht  money;  a&l 
not  the  profits,  which  might 
have  been  made  from  it,  by  fpc- 
culation.  Robertson  vs  Camp- 
bell. \i  u 
Vide  Damages^ 
CONSIGNEE. 

1  A  confignee,  who  receives 
no  orders  to  the  contrary,  raajr 
fell  upon  the  cuftomary  credit 
of  the  place.  M'^Oonnico  vs 
Curzen.  358 

2  The  executors  of  a  xon- 
fignee  will  not  be  liable  for  out-* 
(landing  debts,  unlefs  there  be 
grofs  negligence*  Ibid. 

3.  And  the  appointment  of 
agents  to  colle6l  is  prima  Jhc it 
evidence  of  due  diligence.   Ibid. 

4  A  confignee,  who  neglect- 
ed jto  tender  an  account  of  the 
qucftanding  debts,  during  ^ve 
years  of  litigation  before     tte 

master^     charged  with   the  a- 
mount.    Deans  vs  Scriba.    415 

5  Confignee  is  entitled  to 
commiiliuns.  Ibid* 

CONTINUANCE. 
A  party,  who  takes  no  fteps 
ID  procure  the  teftimony    of  a 
\  fea  faring  witnefs,    is  not  enti- 
tled to  a   continuance-    of  the 
c  a  u  1  e .     Deans  v s  Scriba.     415 

CONTRACT. 

Vide  flieriflf  No.  6. 
CONVEYAN<  ES. 
I   A  deed,  in  which  an  cftate 
for  life   is   given  the   hufband,  j 
made  by  hufband   and   wife   of 
the  wifcs  lands  to  a  truftce,  wiil 
pafs  the   cftate:    although   n^ 

confid^ration 
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^nfidcr^t^onbe  expreiTed  tjiere- 
IVar^  V8  Cary,  263. 

Z  Particularly  if  the  verdift 
ids,  that  it  was  for  the  pur- 
>fe  of  fettling  it  in  the  wifcs 
mily.  Ibid. 

3  If  a  commiffion  liTue  in  Hani 
r  taking  the  wifes  relinquilh- 
ent,  and  is  executed  by  two 
agiftrates,  without  the  /H^ni 
ung  filled  up,  this  jis  fufScient. 

Ibid. 
::OURT  OP  CHANCERY. 
The  Court  of  Chancery  can- 
3t  make  any  alteration  in  the 
:mas  of  a  decree  of  this  Court 
»rtified  thither,  in  order  that  a 
tial  decree  may  be  made  in  the 
lufe.  JVJbite  vs  Atkinson*  376 
Vide  Difcretion. 

COURT  OF  APPEALS, 

Vide  Jurifdi6lion. 
DAMAGES. 
I  What  damages  may  be  ef- 
m^ted  by  arbitrators,  upon  a 
3nd  given  by  the  deput}'^  to  in 
smnify,    and    fave   harmlefs, 
le  high  fheriff.      Halcomke  vs 
lournoy.  433 

Vide   Compenfation   No.  -i. 
Sheriff  No.  6. 
DECLARATION. 
1  In  an  a6lion  on  the  cafe, 
pon  a  note  of  hand,  there  muft 
5  an  assumpsit   exprefbly  laid 
I  the  declaration  ,  and  merely 
f  citing  the  note,  in  bac  'oerba^ 
I    not  fuflScient.      ,    Cooke  vs 


'I 


tmms. 

%  What  is  an  infufficient  a 
gnment  of  breaches  in  an  afti- 
n  on  4^  bond,  with  a  collateral 


conditiont  flendcrson  v% 

Hepburn*  231 

3  What   is  an  infufficient 
averment  in  a  declaration^ 
Taliaferro  vs  R^bb*  25$ 

4  if  a  declaration  in  debt  is 
blank,  as  to  the  fums,  the  date 
of  the  o])Iigation,  the  affignraent 
thereof  to  the  plaintiff,  and  as 
to  the  damages,  a  judgment, 
ren4ered  thereupon  is  errone- 
ous J  and  ought  to  be  reverfed, 
and  the  fuit  difmiffed  with  cofU 
of  both  courts.  Blane  vg 
Sansum.  495 

Vide  Evidence  No.  6. 

DEEDS. 
I  Deed  re-acknowledged^ 
within  eight  months,  from  its 
date,  and  recorded  within  four 
months  from  the  re-acknow- 
ledgment, is  good  from  the 
date  of  the  re- acknowledgment, 
notwithftandipg  there  are  mor^ 
tha?i  eight  mouths,  between  the 
time,  when  the  deed  was  firft 
executed,  and  the  day  of  re- 
cording it.  Eppes  vs 
Randolph.'  125 
Demurree  to  Evidence. 

1  If  the  demurrer  to  evidence 
fliews  that  the  plaintiff  ought 
not  to  recover,  the  court  cannot 
fet  it  afide,  and  award  a  new 
trial ;  but  ought  to  enter  judg- 
ment for  the  defendant. 
Knox  vs  Garland.  241 

2  When  the  plaintiffs  cvi- 
dence  is  not  doubtful  and  un- 
certain, but  deleftive  only,  the 
defendant  may  demur.        Ibid* 

3  In  fuch  a  cafe,  if  the  court 
does 
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ioes  fet  afide  the  demurrer, 
and  award  u  new  trial,  the  de- 
fendant may  appcul.  ^41 

4  And  if  the  defendant  of- 
fer^ to  appeal,  and  the  couri 
refiifes  it,  this  court  vjill  re 
Vcrle  the  judgment,  notaith- 
fianding  there  was  a  continu- 
ance by  con  Tent  at  a  fubfequeni 
term,  and  after  that  a  verdict 
and  judgment  for  thu  phintiir. 

Ibid. 

5  In  a  demurrer  to  evidence 
all  the  teilimony  on  both  iides, 
9ught  to  be  iiiferted.  jtijtrs 
va  GretiTu  555 

6  In  a  demurrer  to  evidence 
all  the  teilimony  on  bolji  fides 
ought  to  be  ir.fcried,  a:id  if  the 
demandant  in  a  wnt  of  right 
demur  to  the  evidence  he  njuil 
&ew  a  title  in  liinaelf.  Hxcrs 
vs  Wood.  574 

7.  Where  it  is  a  mere  mat- 
ter of  fa(l-l  wliich  is  to  be  iried 
there  ought  to  be  no  der.vjrrcr 
to  evidence,  widiont  a  dilliiicSt 
^dmiflioi^  of  the  fail.  Ibid. 

DESCEN  IS. 

1  CcnllruLlion  of  the  7th 
fe61iori  of  the  1^  of  defcents. 
Bro^n  vs  Turin' r\)i lie.  390 

2.  W.  of  full  age,  ditrdintef- 
tate,  without  iilbe  and  unmar-  j 
rjed,  feizvd  and  pollcfled  of  an  ! 
eftate  partly  derived  by  devife,  j 
from  his  father  G.  \7.  and' 
partly,  by  defcent,  from  his 
brother  R»  W.  leaving  an  un- 
cle and  three  coufins,  children 
of  a  deceafed  uncle  of  the  whole 
blood  on  the  mo:hcrs  f.de,    and 


an  uncle  of  the  half  blood  K 
wife  on  the  mothers  tidti  j    :.  i 
leaving  alio,  two    rclatisH.s  •! 
the  fathers  Ude.      The    tl..  I 
were  ordered   to  be  oiv] dtd   I 
to  two  moieties  :      One  ol  v.  1    | 
was  to  be  divided  between   1 1 
tvvu   relation:^,     on  the  fatb  i 
fide;     a]\d    the   otlier     tiu,i. 
was  to  be  allotted  thofe  on 
mothers   fide,    as    follows; 
wit:    two  fifths  to  the  uwcl- 
the  whole  blood;    two  i\iih^ 
tl;e  three  coufins  ;    and  o.c  n  I 
to  the  uncle  of  the  naif.  LL^  I 

Ibd 

3  So  much  of  the  a6l  of  17  \ 

relative  to  dcfcents,     as  is  t.I 

within  the  purview  of  that   I 

1792,  u  not  repealed.         L 

DETINUE. 

I  irjn  a  declaration,  fcrfj 
veral  ibives,  laying  feparate  vj 
hies,  the  jury  find  a  joint  vr..  I 
it  is  error:  and  as  to  that,  I 
venire  facias  de  novo  will  I 
awarded,  under  the  a6l  of  .A  I 
fembiy,  in  order  to  afcert^ii 
tlie  feparate  values.  ^'gg^'-' 
botbam  vs  Buckner.  3:1 

DEVISE.  I 

1  What  fhall  be  conftmtl 
an  eftate  tail  and  not  an  execu- 
tory devife.  Sekkn  vi 
King.  -ji 

2  f  efiator  devifes,  that  ii 
his  wife  be  with  child,  ad 
the  faid  child  lives^  and  pro'.^ 
a  male  child,  and  lives  t.i 
21  years  df  age,  a  houfe  (hill 
be  built  on  his  land,  and  thj* 
he  ftiall  have   the  privilege  oi 

part 
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►  art  of  the  pafture  and  wood- 
and,   and  ihall  enjoy  the    lame 
>eac«'ably  ;    and  after   the  de- 
;eafe  of  his  Tpother,    then   he 
rivet  him  and  the  heirs    of  his 
3o<iy  all  his  lands,    houfes   and 
ippurtenanances,  both  real  and 
pcrfonal,  forever;     But  if  the 
child  proves  a  female  and  Jives 
till   21   or  marriage,   flie   {hall 
have  one  half  of  hia   perfonal 
eftate,  and  all  his  lands  to  her 
and  the  heirs  of  her  body  for- 
ever:      But  if  the   faid  child 
fliould  die  then  he  gives   to  his 
wife  and  her  heirs  forever,    all 
his  lands,  flaves,  flocks  of  cat- 
tlvj&c.  and  appoints  her  and  her 
futher   executors    of  his    will. 
The  child  proved  to  be  a  daugh- 
ter:    On  her  birth,  flic  had  a 
V  efted  remainder  in   tail,    with 
remainder   in  fee  to  the    tefta- 
tors  wifp*     Sil(kn  vs  King.  7a 

DISCRETION. 
The  difcretion  of  the  Chan- 
cellor is  to  be  exerf:ired  upon 
found  principles  i  of  which  this 
Court  may  judge,  Stanqrd  ^c 
vs  Graves  £sPc-.  ^       369 

EJECI  MENT- 
1  The  tenants    in   poflfefEon 
are  the  proper,  if  not  the  natu- 
ral,   defendants,    to  an   eject- 
ment, althou^i  the  landlord  has 
a  right  to  be  made  a  defendunt; 
through  fear  that  he  maybe  in- 
jured by  a  combination  between 
:    tl)e  plaintiff  and  the  defendant. 
Herbert  vs  Alexander.         502 
^   After    judgment  for  the 
plaintiff  in  eje<5lment;     Trel- 


^afs  does  not  He  againft  orib, 
who  was  no  party  to  the  fuit, 
without  proving  an  adlual  trcfr 
pafs.  Alexander  v^ 

Herbert.  <o8 

EQUITY. 
I  A  man  cannot  maintain  a 
bill  in  equity  againft  his  owi^ 
truftee,  in  order  to  have  a  de- 
cree for  the  benefit  of  a  fraud, 
committed  by  the  trustee* 
Buck  vs  Copland.  '  aa^ 

E55CHEAT, 

1  ^ere:  Whether  an  in- 
quiiition,  finding  an  eicheat  for 
want  of  heirs,  ftiould  not  fay* 
in  exprefs  words,  that  the  de* 
ceafed  died  without  beirsP 
Dunlop  vs  Contmonwealti. 

284 

2  An  Amicus  Curia  cannot 
move  to  quafli  an  inquifition  of 
efcheat.  Ibid, 

ESTATES. 

I  A  man  makes  a  gift  of 
flaves  to  his  daughter,  and  tbe 
beirs  of  ber  body^  and  in  cafe 
flie  dies  vjitbont  issue^  that  is 
children^  the  flaves  to  return 
to  the  grantor,  this  limifiuon 
is  i)ot  too  remote,  and  ihore^ 
fore  is  good.  Higgenbothan^ 
vs  Rucker.  313 

Vide  perpetuities. 
Executory  devifes. 

EVIDENCE. 

1  Parol  evidence  admitted  tp 
explain  the  meaningof  the  par- 
ties, in  marriage  articles,  when 
a  conveyance  is  called  for. 
Flemings  vs  Willis..  5 

2  Although  the  deed  does 
B  not 
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liot  mention^  that  is  was  made 
in  eonfideration  of  a  marriage 
contraft,  the  party  m;^  aver, 
and  prove  it.  Eppes  vs 

Randolph.  1^5 

3  DecbrationB,  hy  the  mort- 
gagee, under  whom  ^be  de- 
fendant claims,  tJb^f  tbc  vioru 
tfage  was  paid  offy  are  adraifli- 
ble  evidence  on  ihp  part  of  the 
plaintifF.  Walthall  vs 
jQbnston.  ^75 

4  Where  the  evidence  was 
iefe6live,  as  to  ;i  particular 
item,  no  decree,  as  to  that 
itemj  was  made.  M'Connico 
vs  Qurzen.  35^ 

5  Sluere:  If,  in  a  fuit  between 
K.  and  D*  concerning  Unds, 
R,  who  is  interefled^  in  having 
a  corner  tree  fixed  at  a  certain 
point,  claimed  as  the  corner 
point  of  one  of  the  parties,  be 
a  competent  witaei^  or  notf 
Kerr  vs  Dixon,  397 

6  If  the  decUration  bp  bad, 
the  defendant  (liould  demur,  or 
move  in  arrefl  of  judgment: 
But  he  cannot  upon  the  trial, 
objedl  to  th^  evidence  in  mp- 
port  of  it  (provided  \t,  agrees 
with  the  declaration,)  merely 
on  the  ground  of  its  inruflicien- 
cy.     Cunningham  vs  H^rnchn, 

530 
Vide  deeds* 
Vide  tender. 

EXECUTORS, 

T  Executory,  who  appear  to 

have  ?nadc  i)o  advantaeje  by  it, 

v.ill  not  be  denied  jullice,  for 

leaving  failed  to  mak^  ijp^nj^c- 


count  of  their  adminiftratiou 
although,    ftriflly  fpeaking, 
is  perhaps,  a  duty.       Jones 
Williams.  lot 

2    Commiflions  not   allowe 
an  executor,  where  a  legacy  iJil 
given  him.  Ibidrl 

EXECUTORY  DEVISES. 
I  In  the  cafe  of  perfonal 
chatties  a  limitation,  after  a 
general  dying  without  issuCy  is 
top  remote  ;  and  therefore  void. 
Pleasants  vs  Pleasants^  319 
The  utmoft  Jimit  allowctC  i^ 
fuch  cafes,  isthe  term  of  a  life, 
or  lives,  in  being,  and  2 1  years 
afterwards.  Ibid. 

Vide  PerpetMities. 
Eftates. 
FACTOR. 

1  Where  goods  are  Cold  by 
a  faftor  in  Virginia,  for  mer- 
chants  in  Britain,  it  is  necef- 
lury  to  ftate  the  name  of  the 
fa6lor  in  th^  declaration. 
Qz'wald  £sf  C«f  vs  Dickinsons 
executors*  j6 

2  So,  if  fome  of  the  partners 
refide  in  (5reat  iJritain,  and 
foi]ie  in  Maryland  in  An^l^rica. 

Ibid, 

3  And  a  fuit,  of  this  kind, 
will  be  diOniifcd,  after  iffuti 
joined  upon  the  merits,  if  the 
fa 61  appear,  upon  the  trial  of 
the  caufe.  IbiJ, 

4  Audit  will  not  prevent  tli^ 
difmilTion,  that  thpre  are  mo- 
nev  counts  in  the   declaration. 

Ibid, 
FORTHCOMING     BONDS. 
.  1  ^^r-'  U  Inhere  he  a  joiqi 
notice 
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tice  given  on  a  fdnhcoming 
nd^*  to  both  obligors,  the 
aitVtifF  can  take  judgment 
pLinft  one  ot'theni  only  ? 
ilson  V3  Stevensons  admini- 
^  rotors,  213 

2  If  the  forthcoming  bond  be 
x>x,  forfeited,  at  the  time  when 
ae  in]un6lion  ifTues,  the  pen 
Itiy  is  faved;  but  it  is  other- 
vife,  if  the  bond  be  forfeited, 
before  the  injunftion  iffues. 

Ibid. 

3  One  forthcoming  bond  tak- 
tw  on  feveral  executions. 
ll^inston  vs  Commbnweaitb, 

290 

4  On  a  joint  notice  to  all  the 
ol3H2;ors  ill  a  forihconnngboHd, 
tVte  ])laintifr  may  t'^ke  judgment 
againft  one  of  the  defendants, 
only.  Giassel  vs  Delima. 

r  •  r  ^1' 

5  In  a  motion,    on  a   forth 

Cuming  bond,  the  defendant 
^vill  not  be  allowed  to  prove,'! 
that  tlie  execution  iffued  aguinll  j 
another  peri'on  of  the  fam^  name  1 
^vho  is  now  dead.  DowH?nan\ 
vs  Downman.  507 

FHAUDS. 

1  If  a  creditor  or  purchafer 
has  been  guilty  of  a  fraud,  in 
preventing  the  deed  from  being 
vecor.dod,  or  othervvifc,  equity 
will  relieve,  Anderson  vs  |l 
Anderson.  206  u 

2  ror    no  perlon   ougnt   to 
ta^ve  advant:\o;e  of  his  own  fraud  j| 
and  obtain   ine   benefit   of  the 
ftatuLe  by  undue  means.      Ibid. 


HEIR. 

1  The  heir  may  maintain  art 
aftldn  of  debt  on  a  bond,  to  his 
iinceftor,  conditionfed  for  quiet 
enjoyment  of  lands,  where  the 
breach  has  happened  fince  the 
death  of  his  anceftor.  Eppet 
vs  I^cmi^ilk.  ea 

INFANT. 

1  ^ere:  What  proceedirtg 
rtiould  be  ufed,  in  order  to  com- 
pel an  infant  defendant  to  ap-*- 
pear  and  plead  ?  Fox  vs 
Cosby.  ff 

2  It  is  erfor  to  take  judg- 
ment againft  an  infant  defend- 
ant by  default,  where  he  has 
not  been  arretted,  or  appeared, 
by  his  guardian;  notwithftand* 
ing  one  has  been  appointed,  by 
the  court,  to  defend  him  in  the 
fuit.  Ibid» 

Vide  lands  No.  7. 

INTEREST. 

1  It  is  natural  juftice,  that 
he,  who  has  the  ufe  of  anothers 
moftey,  fliould  pay  intereft  foi^ 
it.     Jones  \^  Williams.       106 

2  And  therefore  an  executor 
was  allowed  intereft  on  his  ba- 
lance. Jones  vs  WilUc,^i\ 

'     102 

3  The  manner  of  ftating  it, 
in  an  adminiftrators  account* 
Taliaferro  vs  Minor.  196 

4  If  the  declaration  does  not 
demand  intereft,  and  the  defen- 
dant waives  his  plea,  the  Court 
cannot  give  judgment  for  inter- 
eft.    Brooke  vs  Gordon*       2I2 

5  Interoft  allowed  upon  ar- 

rearage 
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irearage  of  rents,  under  the  cir- 
Cumdances  of  the  cafe. 
Graham  vs  Woodson^  249 

6  Intereft  on  rentSirefufed. 
SiipHoitb  v$  Clinch.  253 

^  Intered  is  not  demandable. 
on  an  unliquidstted  account. 
j)€*Connico  i^c.  vs  Curzen  £s?c 

S  The  Court   of  Chancer)', 
bn  debts  not  bearing  intereft, 
in  terms y  cannot  carry  intereft 
djuwn  below  the  decree^ 
^cans  vs  Scriba^  415 

9  But  where  there  is  an  ap- 
peal^ to  this  Court,  from  a  de- 
cree in  a  plain  matter,  the  in- 
tereft will  be  carried  down  to 
the  time  of  entering  the  final 
decree  in  the  Chancery,  accord- 
ing to  the  opinion  of  this  Court. 

Ibid. 
JOIl^KNANTS. 

Quitrents  allowed  againft  the 
ireprefentatives  of  a  jointenant^ 
tinder  the  crcumftances. 
Jfgnes  vs  Williams.  102 

JOINT  OBLIGATIONS. 

A  joint  bond  was  given  ante- 
rior to  tlie  aft  of  1786 :  The 
deatj)  of  one  of  the  obligors,  be- 
fore that  a6l  difcharged  his  ex*  1 
ecutors.  Richardson  vs  | 

Johnston.  527 1 

JUDGMENTS.  H 

1  Judgments  do  not  bind 
lands,  after  la  months,  from 
the  date,  unlefs  execution  be 
taken  out  within  that  time,  or 
an  entry  of  elegit  be  made  on 
the  record.  Eppes  vs 

\Randolph.  115 


2  it  is  fuppofed,  but  not  de« 
cided,  that  after  the  a6l  of  i  77 1 
a  judgment  of  a  County  Court 
by  permitting  the  elegit  to  run 
into  other  countit^Si  extends 
the  lien  on  the  judgment,  cu 
all  the  lands  in   the  count rv. 

Ibid. 
JURISDICTION.     . 

1  It  is  a  good  ground  for  ap- 
plication to  a  Court  of  Equity, 
that  there  are  a  nuniUer  of  per- 
fons  relpedlively  claiming  the 
fame  rights.  Pleasants  vs 
Pleasants.  319 

2  So  if  a  Court  of  law  can- 
not carry  the  provifions  of  an 
aft  of  Affembly  into  efFedl. 

Ibid. 

3  So  if  the  acceptance  of  the 
legacy  creates  an  inchoate  con- 
tra6l,  to  become  complete,  on 
the  happening  of  a  contingen- 
cy. Ibid. 

4  The  Court  of  Appeals  has 
no  original  jurifdidlion ;  and 
cannot  decide  the  merits  of  any 
cafe,  until  they  have  been  de- 
cided on,  by  -the  inferior  court. 
Mayo  vs  Clark.  389 

5  The  Court  of  Appeals  can- 
not  take  cognizance  of  a  lefs 
fura  than  £  30.  Hepburn  vs 
Lewis.  497 

6  ^ere  If  the  fum  demanded, 
by  the  plaintiff  in  the  Diftrifl 
Court,  be  more  than  £  30,  and 
the  verdi6l  finds,  lefs,  the  Dif- 
tri6l  Court  can  give  judgment 
for  the  amount  of  the  verdifl  ? 

Ibid. 

LANDS. 
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LANDS.  j 

1    Lands  devifed,    liable,    in 
1  ;!iiY,  to  payment  of  ihejudg- 
vnt  and  bond  creditors. 
j^/jfs  vs  Randclpb.  189 

2.  S  agrees  to  locate  certain 
ii.Js  for  W.  B.  andN.  in  the 
ounty  of  R.     Afterwards,  he 
:r-ecsto  locate  the  fame  lands 
Jr  M.  J-nd  havinj^  received  land 
varrants  from  M." for  that  pur- 
jofc,    he   accordingly,    locates 
he  lauds;  affer   this^    B.    and 
vj.    abondon  their   contrail   to 
VV,    who  renews  the   contrail 
tv  ith  S:  who  thereupon  transfers 
the    entries     of  M.    from    the 
county  of  u.    to  the  conniy   of 
3 ,.   This  AmU  not  difappoint  M. 
hut  the  land^  in  R.  will  be  de- 
creed Itim,    on  his  releafino;   S. 
frotn  bis   covenants,    and  piy- 
i;ig  the  fee<?  of  locating  and  fur- 
v^ying.     IValcot  vs  Swan»  29S. 

3  111  tiiis  cafe,  W.  B.  and 
N.  acquired  no  title  in  the 
lands,  by  their  firft  agreement 
with  S;  becaufe  S,  himfelf  had 
no  right  thereto,  but  it  was  in 
the  Communweallb.  Ibid. 

4  But  M.  muil  take  the  en- 
try as  made  for  him,    fo   as  to 

include  the  prior  rights  ;  for  he 
cannot  rcjedl  them,  and  go  for 
the  full  quantity  befides.     Ibid. 

5  Nor  .can  he  hold  S.  to 
warrant  the  lands  in  R.  free 
from  the  titles  of  others.    Ibid. 

6  The  judgment  of  the  board 
of  Commiflioners,     under  the 
land  law,    is   conclufive;    and 
cannot  be  impeached* 
Stephens  Cobun.  440 


7  And  this  notwitftandiog 
the  plaintiff  was  an  infant,  at 
the  time,  the  judgment  wai 
given.  I^^ 

»  In  1788,  C.  located  a  land 

office  treafury  Warrant,    iffued 

29th  November  1783,  on  laodf 

on    the    Eaftern    waters  5     P* 

(who,  upon  the  trial,    did  not 

I  prove  any  title,   in  himfelf,    to 

'the  lands  located)    entered  a 

caventy    in  the  land  office,  a- 

gainft  a   patent   to  C.       The 

Dillria   Court  gave  judgment 

in  favor  of  C;  and  this   Court 

affirmed  it.  Field  vm 

Culbrcatb.  5*7 

0  What  is  a  good  ^ntcy. 
Ibid. 

LKASES, 

1  A.lcafes  tdB.  for  twenty 
years;  with  liberty  to  B.  of 
furrendcringthe  leafe  at  any 
time  before,  on  payment  of  Sh 
A  devifes  the  rents,  during  the 
leafe,  to  his  iive  daughters,  and 
the  fee  fimple  afterwards  to  his 
fon  P;  who  fells  to  A;  who  fur- 
renders  the  Icafe.  This  fur^ 
render  (hall  not  difappoint  the 

"  daughters  legacies;  but  A  wUl 
be  decreed  to  pay  the  rents. 
Graham  vs  Woodson.  ^4? 

LIEN. 

Although  a  scire  facias  will 
renew  the  lien,  created  by  a 
judgment,  yet  it  will  only  ope- 
rate/;r<?//^^w'/iT^<:/>',  and  will  not 
have  a  retrospcciivc  effeft,  io 
as  to  avoid  nieiV.e  alienations* 
Eppes  vs  Randolph.  187 

Vide  judgments. 

JLlMITATlOH 
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LXMITATIOK.  of    ACtIO^JS. 

I'he  faving,  in  the  a6t  of  li- 
Ittitations,    extends  to  a  plain- 
tiff refident  in   Maryland. 
Ozwald  vs  Dickenson*  2 1 . 

xMANDAMUS. 

Vide  Superfedeas, 
MARRIAGE  ARTICLES. 

1  Marriage  articles  mull  be 
recorded   within  eight  months, 
or  they  will  be  voidagainft  pri 
or  creditors.  Anderson  vs 
Anderson^  198 

2  Otherwife,  if  the  record- 
ing was  prevented  by  the  fraud 
of  the  creditors.  Ibid. 

MILLS. 
f  Where,  in  a  petition  for  a 
WilII^  the  witneifcs  are  divided, 
whether  it  will  be  injurious  or 
tio%  and  the  County  Court  and 
Diftridl  Court  both  decide,  that 
it  will  not,  this  court  will  af- 
firm the  judgment.  Home  vs 
Richards  •  507 

MORTGAGE. 

1  What  fliall  be  coniidcred 
as  a  mortgage,  and  not  a  con- 
ditional fale.  -.  Robtrtson  vs 
Camj}bdL  42 1 

2  There  Is  a  dilTerence  be- 
tween a  mortgage,  and  a  con- 
ditional fale.  Robertson  vs 
CamphelU  428 

3  There  will  often  be  a  dif- 
fictilty  in  drawing  a  line  be- 
tween a  mortgage  and  a  condi- 
tional fale;  but  the  queftion  al- 
ways is,  whether  a  purchafe 
was  contemplated,  and  the ' 
jrice  fixed,  or  a  loan  of  money. 


[  and  a  fccurity  intended. 
Robertson  vs  CampbelL  429 

4    An    abfolute   conveyance 
will  not  prevent  its  being  coii- 
fidered  as  a  mortgage. 
Robertson  vs  CampbelL  433 

Vide  account  No.  j. 
Ufury  No.  4. 
NEW  TRIAL. 

1  After  three  verdiSls,  all 
agreeing,  the  Court  of  Chau- 
eery  did  right  in  deciecing  ac- 
cording to  the  opinions  of  the 
juries.  ,  Stannard  \s 
Graves  &f^.  365/ 

2  If  in  an  iffue  from  the 
High  Court  of  Chancery,  the 
judge,  who  tried  the  caufe,  i.^ 
difTdtisfied  with  the  verdift,  it 
ought  to  be  certified  of  record  ; 
or  if  that  be  refufed,  a  bill  of 
exceptions  fliould  be  taken. 

Ib?<L 

3  And  the  -omiflion  cannot 
be  fupplied  by  affidavits,  efpe- 
ciully  of  the  counfel;  for  it 
would  be  a  moft  dangeious  pre- 
cedent. Ibid. 

NEW  APPEALS. 

I   What  fliall  be   confidered 

as  a  new  appeal.  Siipwitb 

vs  Clinch.  536 

NON    TENURE. 

Vide  writ  of  right. 

OLD  GENERAL  COURT. 
I  Their  decifions,  where  they 
went  to  eClablifli  rules  of  pro- 
perty, are  authority  in  this 
court.       Wallace  vs  Taliajkrr9 

469 
PAPER  MONEY. 
I  Receipts  and  payments,  by 
aa 
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i  admin iilrdtor,  ought  not  to 
s  reduced  to  specify  by  the 
gal  fcale  of  depreciation;  but 
ould  be  i'caled  in  paper  vioney. 
alicftrro  vs  J^finor.  190 

-X  The  a6l  of  Affembly  de- 
ares,  that  all  afluoj  payments, 
ladc  in  paper  rooney  in  dif- 
large  of  debts  or  coiitra6l8, 
iall  ftand  at  their  nominal 
luouiit,  widiout  being  fcaled ; 
or  are  fuch  payments  within 
le  proviio  iinpowering  tiae 
Darts  to  vary  the  fcale  upon 
.^uita>ic»  circumllances. 


'^uiiafrrro  vs  Minor,  190 

3  A.  takes  a  ieafe  of  B.  in 
4ay  '77  ft>r  zi  years.  In  Au- 
uil  177B,  a  iLnilur  Ieafe  of  the 
ime  eltate  is  executcl.  The 
eats  are  to  be  feitled  by  th'j 
calc  (>r  M.iy  I777.  Skip^^vitb 
s  Cir.i^jb.   '  ^  '^53 

4  'I'fte  h:fi  claufe,  In  the  act 
f    i7<^l,  ai)p!ics   to  dehrc  con 
ra6\fd'  daring  the  exiil'j.inc  0/ 
Mper   moncv  only,  aii.l  not  to 

hol'u  coutrftC><id  bffoto. 

'kih'^tth  vs  III jr ton 

Vide  fpc^cie. 

PAROL  AGREEMKInT. 
'  V^ide  agree. iiei It. 

PARi•I^S, 
t   Itijir.ot  rc?;'"il.ir  to   mkc 
decree  '^(.fvccMi   two  dt-fciid- 

.•}t3,    Uldcls    tl.  -V  CM'.llchl, 

"^uliafcrro  vs  /)/•;:.', r,  1 1,7 

2    Parties    iiifcreded    llviuLl 

•:Ave  an   opportiinitv   qF  hein^^ 

'c.^rd. 


3! 


^Liisants* 


319 


PARTNERSHIP. 

1  A,  is  indebted  to  D,  P. 
&  CO.  by  bond;  A.  dies/ and 
at  the  faie  of  his  eftat^,  by  hjv 
executors,  T.  the  a^ing  part- 
ner of  D,  F.  &  CO.  buys  a  Uavej 
which  he  carries  to  his  owa 
plantation,  and  there  continuef 
him.  Ihe  amount  of  the  pur^ 
chaie  uioney,  for  the  fiave,  is 
a  good  difcount,  againft  the 
bond.  Rose  vs  Murcbie* 

2  In  this  country,  where  a 
retail  ftore  is  -opened,  it  is  the 
ftore,  which  gives  the  ailing 
paitner  credit;  and  which  i« 
IKible  for  any  commodities  fur- 
niftied  him  by  the  planter. 

ibii. 

PERPETUITIES. 

Vide  cllates. 

I  The  doC-lrine  of  perpetttu 
'1  tico,  and  executory  limitations, 
IjcoivliJcrcd.  Pleasants  vs 

j,  Pheasants,  \  319 

!!  2  Teib.^or,  in  Auguft  177J, 
IcvliVd  xh.it  all  the  fhivj*?,  h^ 
iioiild  die  ptijTcn'ed  of,  fliould 
^  be  free,  il'  ihey  chofe  it,  when 
j  tlicy  arrived  to  the  age  of  30 
jvcar',  and  tlje  lav;s  of  tlie  land 
1  womKI  adti/it.  'I  his  limitation 
jwas  ;';ood  io  event.  FUasarJi. 
: '  V  >  Pic  Lis  a  .7  ts.  319 

j      3   And    therefore,    after  tiie 
J  acl  .)f  17^2,  on  any  pcrff^ns  giv* 
I  in  r  f:iji  a  bond,  t-  toaiactre- 
!j)jir^3,  all   of  tliem   al>ove  the 
.4^'e  of  45,   and   their  incieafe 
born  after   their  refpe6>ivt»  n^o. 
thers    Jiad  ?tt;iined  the  a;*;e  ^f 
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Sy^  were  entitled  ta  freedom, 
ut  all,  that  were  above  thirty 
and  under  45^  were  imtnedi- 
atcly  entitled  to  emancipation. 
And  all  under  30,  whofe  mo- 
thers hcid  not  attained  that  age, 
at  their  birth,  and  all  their  fu- 
ture defcendants,  born  before 
their  mothers  attain  30,  will 
^e  entitled  to  freedom  o^  their 
arriving  ^t  the  age  of  thirty. 

Ibii 

4    The  policy  of  the  law, 

leans  at  leaft,  as  ftrongly  againft 

perpetuities,  inptrfoual,  as  in 

teik  eftates,  Ibi  J. 

PLEADINGS. 

I  If  ill  trefpafs,  the  defend- 
ant  pleads  the  vrovi  just ifl cat i- 
^fiy  only;  and  the  plaintiff  re- 
plies generally.  Noiffueie  jpin- 
ed  in  the  caufe;  and  therefore, 
after  verdidl  for  the  defendant, 
a  repleader  will  be  awarded. 
Kerr  V9  Dixon,  379 

POINTS  OF  LAW. 

t  If  the  appellant  promife 
the  appellee,  that  if  the  la  iter 
trill  agree  to  have  the  appeal 
difmilTcd  rhe  appellant  will  p^y 
him  the  fullamou  it  of  the  debt 
damages  and  colls,  then  due, 
upon  the  appeal ;  and  the  ap- 
pellee confents,  thereto,  and 
the  appeal  is  difmiiTcd  agreed, 
the  appellee  may  maintain  af 
iumpiit  on  this  proaiife  j  and 
the  Court  may  leave  the  quef- 
tion  of  damages  to  the  jury. 
Spotswood  vs  Pendleton*     209. 

Although  the  jury  may  fuir- 
\g  prefume  the  defeadants  con- 


fent,  either  previous  or   fui  5 
quent,    yet    if  the   judge    g;' 
them  a  dire6^ion,   as  they   i  : 
h^ve  been  influenced  by  tht 
redlion,     if  that   was     v.-n' 
there   ought  to  be  a  new   tiij 
Herbert  vs  Alexander.  5 

3  The  Court  cannot  he  cj.. 
ed  on,  to  inftrucl  the  jUPk,  i 
find  a  yerdi6l  for  the  defc 
dants;  although  fome  of  tl. 
evidence  is  written  teftimonj 
Martin  vs  Stover.  5  [. 

PQWEi^S. 

1  Teftatordevifes  flavcs  an: 
nerfonal  e.llate  to  his  wife,  dcr 
ing  widowhood^  and  then  to  be 
divide  I,  at  her  dilcretion,  »• 
mongll  liis  children  :-  The  vr':t: 
gave  one  of  thellaves^  in  1774 
10  one  of  the  children,  by  p^ 
ra/giFt.  It  was  a  good  txe 
cion  of  the  power,  as  to  ilut 
llave.      JJorr/s  vs.O'wefu     52a 

2  The  wife  «ouId  not  undtr 
the  power,  appoint  to  the  teiti- 
tors  grand  children. 

Ibid. 

3  And  the  part  of  the  pro- 
perty, which  was  ineffecluaify 
appointed,  or  not  appointed  ac 
all,  remained  as  part  oftherj- 
iiduary  eftate  of  the  t^Cator, 
undifpofcd  of,  by  his  will. 

4  The  forms  and  folem- 
nities  required,  by  ilatute,  for 
conveyances,  are  not  iieceffaiy 
to  bef  obfervcd  by  a  perfon  who 
executes  a  power  of  appoint- 
ment. Ibid. 

PRACTICE. 
Plea  allowed  to  be  amended 
after 
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4a T  •a-.t;rial,    and  .t«rdi£l  for 
;5  plaintiiT,         RiebardtQu  vs; 

Rfll^AJJON. 
X    Relation,  beiog^loga.l/fic- 
>i^  contrived  to ,fupportjaftice[ 
ixover  to  ^e  adiiiiued  -  |o  r  do , 
L    injury  to.  a  ihird'pttrruii. 
p"//^/  vs  Randolpb  •  186 

SClHEFAGiAS    , 
Vide  App«jal$  No.  4. 

SECUk,I.TIES. 
Vidfc  Sheriff  No.  3.,  . 

SHERIFF, 
t  If  there  be  jud^ent,  a- 
:» inlt  a  flierifffor 'the  amouiii 
r  monyievied  en  aTi  execution 
^ith  ihii' 1$^  per  cent  inlerji>, 
luf  he  -ippeals,  the  appellee  by 
t^aiving  the  10  per  cent  d:ima-' 
;es,  for  retarding;  the  execu- 
ion,  and  talcing  a  liinplc  affirm- 
mce  of  the  judgment,  may  ftill 
lave  his  15  per, cent  damages, 
^.ccordirtg  to  the  judgment  o^ 
rlir;  Court  below.  Guerr*ant  Vs 
Tayloe.  208 

2  If  the  Sheriffs  deputy  drive 
or  cauie  to  be  driven,  one  mans 
p  )perty  on  the  lands  of  ano- 
ther, in  order  that  he  may  le- 
vy a  distress  warrant  on  it ; 
which  he  accordingly  does  5  an 
a  '^ion  will  lie  againft  the  Iheriff 
for  it.  '  James  vs 
M'Cubbln.  273 

3  Bond  given  by  a  flieriff, 
throut^h  miftake,  for  the '  taxes 
impofed  under  an  expired  law, 
will  uot  bind,  the  fccurities, 
,for  thofe  of  the  true  year. 

Branch  v»  Commonwealth.   510^ 


4  Butthft  Commonwcirlth's' 
remady  is  by  acllouagainll  the 
flieriff."  Ibid 

5  :^er(  if  a  .  iberiffs  bond, 
direwled  tj.be  paid  tQ  the  Trea- 
iurer,,  13  good,  if  made  paya- 
ble to  the  Governor^  Ibid, 

6  ^u^rc  Alio  if  the  funi  due 
from  the  flic  riff,  was  payable  'ix\ 
fagiliticfi,  the  jury  may  not  coiv* 
lider  the  value  uJf  the.  ccrtiiii* 
cate«  at  the  time  they  ougkt  to 
have  been  pa  d?  And  whether 
they  are  bound  to  allow  the-  15 
per  cent  given  on  m.otlpn,  or 
may  not  judge  of  the  rcai  iih.a* 
gei  t  Ibid* 

SLAVES. 

1  Slaves     Recovering   their 
freedom,    are    not   entitled   to 
damages  for  detention. 
Pleasants  vs  Fie jsants.'    ■  3 '1 9 

2  Conrtru6\iv^n  of  the  4th  Ac- 
tion of  the  e\'planat6ry  a(5l  of 
1727  chap.  IV.  Wallace  v.^ 
Taliaferro,  44^ 

3.  W.  R.  made  his  will,  in 
May  '774,  and  devifed  to  L 
WandC  Tfundry  flaves,  wi:h 
the  relidue  of  his  tftaie,  fubjefl 
to  the  payment  of  his  debts  and 
legacies  J  and  appointed  J  W 
the  hufband  of  L  VV  and  R  T 
thehufband  of  C  T  executor*: 
who  quafified  as  fuch.-  Ill  A  j* 
gull  1774,  J  W  died,  b  fore  any 
divifionof  WR  eitate  v  as  made 
and  by  his  lad  will  deviled  ^I 
his  Haves  to  his  daughtt  r,  and 
his  two  jTons.  As  J  W  was  at 
moll  only  poffefl^  as  executor, 
and  not  iu  right   of   his   wife 

her 
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her  iliare  of  the  flaves  furvired 
to  herfelfi  and  did  not  pafs  by 
the-w'illof  J  W.  Ibid. 

4  W  B  devifed-SIaves  to  his 
daughter  A  W  for  life,  x^Jmiain- 
der  to  all  her  children;  one  of 
whom,  by  the  name  ot  C  mar- 
ried E  C  and  died  if;  the  life- 
time of  her  mother  and  hiif- 
band:  Her  hiifband  took  ad- 
miniftration  on  her  ef>ate.  A 
divMon  was  afterwards  made 
of  the  (laves  ;  and  one  by  the 
DameofLa^er,  afli^i:ned  as  the 
fhare  of  the  fiird  C  C.  Tht  laid 
E  C  the  fttnMvin^^  hnfhand, 
took  pofTcHion  of  the  fr.id  liuve, 
and  fold  hini  to  C-  S  for  a  va 
luableconfidcration:  AFtrtrrliis, 
M  C,  the  cldeft  Ion  of  the  faid 
C  C,  took  poflcilion  of  the  faid 
llave,  and  fold  him  to  R  D. 
The  fale  by  E  C,  the  hufbanJ,' 
was  good ;  and  C  S,  the  pur- 
chafcr  is  entitled^to  tht.  fiave. 
JOrummond  vs  Snced.         •  49 1 . 

T  Specie  d  u  r  i ng  the  war,  ".vas 
rot  an  ^r'icle;  of  currency,  but 
a  commodity,  at  mar|:etj  and 
items  of  x/?o*rrV^  advanced  dur- 
ing that  period,  fliouLd  be  ex- 
tended^ at  tlie  valiie,  at  the 
time  of  the  advance  ujade. 
,3VC^inico  vs  Ciirzcn.  358 

STATUrKS; 

I   Rules  of  con{lru6lion. 
Browne  vs  TnrSertiiiic.       390 

a  ^uere:  Whether,  in  order 
to  effc^  the  intention  of  the 
Lcgrfhture,  words  may  be  in- 
terpofed?  Ibid. 


3  A  faVtng  repugnant  to  ti 
body  of  it  iiatirtc  is  void.     W 
•  4    Rules  for  conftruing  ^ 
Itutes.         46i  to  468.- 

Vide  defcenn  No.  3. 
SUPbHShDiiAS. 

1  If  the  Diftria  Court  r? 
fufe  to  grant  a  suptrse^ca:,  : 
a  judgment  of  the  County  Col 
and  enter  the  refufal  on  rtCvr 

1'  this  Qourt  \yill  not  grant  a  m^ 
damus,  but  will  award  a  suj 
sedeafdo  the  order  of  the  L 
-  trift  Court.         Jklayt?  vs  CL 

TENDER. 

1  If  to  a  luit,  Qn  a  bill  < 
exchange,  dattd  in  177S,  Ji 
defendant  pleads  tliat  he  t<. 
dered  the  interell  in  paper  k^ 
ney^  without  confelTmg  the  2 o 
tion,  as  to  the  principal,  orfuy 
ing  any  thing  in  bar  of  it,  il. 
plea  is  bad.  Sklpvsitb  v 
Morten  ^  CO.  ,        2; 

2  1  be  defendant  may  ^'i 
fuch  tender  in  evidence,  to  ci- 
tinguilU   the   intercll,    on 
plpa.of  payment.  II 

3  But,  if  he  withdraws  t:j 
plea  of  payment,  he  rclinqi-i't 
es  the.  evidence.  I'  i- 

4  And  therefore,  if  there  U 
a  de^nucrcr  to  the  pita  of  un 
flVr,',  final  judgment  will  be  rt:- 
dered  for  the  plaintiff.        \\>A 

USURY. 

I   In  order  to  conftitute  ufu- 

rj',  both  ^>arti«s  muft  be  coiv 

I  fenting  to  the  unlawful  in tercfti 

I  that  is  to  lay,  the  lender  to  aft, 
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1  n  d  the  borrower  to  glve» 
l^r  J cc  vs  Campbell.  lio 

-2L  Therefore  if  a  bill  of  ex- 
cHunge  is  drawn  upon  an  ob- 
lirufc  man  in  Scotland,  although 
die  payee  may  expect  it  will 
be  protefted,  yet  if  there  was 
no  agreement  between  him  and 
rhe  drawee,  that  it  fliouki  be 
p  1  otL-fted,  the  tranfaftion  is  not 
uiurious.  Ibid. 

3  There  mud  be  proof  of  a 
li^ziding  and  borrowing  to  con- 
ilitute  ufury.  Ibid, 

4  Where  the  profits  of  the 
mortgaged  fubjeft  greatly  ex- 
ceed the  intcrell  of 'the  money 
lent,  if  there  be  an  agreement 
to  fet  the  profiis  againil  the  in- 
tereft,  it  is  ufury,  Robertson 
v«  Campbell.  430 


WITNESS. 

I  A  witnefs  received  to  prove 
that  he  paid  a  fum  of  money 
for  the  defendant  to  the  agenc 
of  the  plaintiffs  affignors,  in 
dilcharge  of  the  obligation,  up- 
on which  the  fuit  was  brought; 
for  he  is  not  interefted  in  the 
event  of  the  fuit.  Meade  vs 
Tate.  231 

WRIT  OP  RIGHT. 

I  ^ere:  If  non  tenure  may 
be  given  ia  evidence,  in  a  writ 
of  right,  where  the  mifw  is  join* 
ed  upon  the  mere  right  ? 
Hyers  vs  Green.  SSS 

7,  Non  tenure  may  be  given 
in  evidence,  in  a  vrrit 'of  .righ^ 
where  the  mife  is  joined, oft  the 
mere  right.        Hyers  yf^ocd. 
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